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Appeal froma judgnent of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Septenber 16, 2015. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degree, burglary in the second degree and
crim nal possession of a controlled substance in the seventh degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]), burglary in the second degree
(8 140.25 [2]) and crim nal possession of a controlled substance in
the seventh degree (8 220.03). The charges arose from defendant’s
burglary of his neighbor’s hone, which was w tnessed by a nei ghbor,
and the discovery of an unlicensed firearmand narcotics during a
subsequent search of defendant’s apartnent. Defendant contends, inter
alia, that Suprene Court erred in refusing to suppress the physica
evi dence that was obtai ned pursuant to the warrantless entry into his
apartnent.

“Where, as here, the People contend that a suspect gave his or
her consent to the police to enter the suspect’s apartnent, ‘the
burden of proof rests heavily upon the People to establish the
vol untariness of that waiver of a constitutional right’ ” (People v
Forbes, 71 AD3d 1519, 1520 [4th Dept 2010], |v denied 15 NY3d 773
[ 2010], quoting People v Whitehurst, 25 NY2d 389, 391 [1969]). W
concl ude that defendant voluntarily consented to the entry of the
police officers into his apartnent (see People v McCray, 96 AD3d 1480,
1481 [4th Dept 2012], |v denied 19 NY3d 1104 [2012]). Testinony at
t he suppression hearing established that the police knocked tw ce
bef ore def endant opened the door. The officers were not brandi shing
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their firearns. After defendant opened the door, he turned around and
went back into his apartnent, |eaving the door w de open. Defendant
did not object to the officers’ presence in his honme, and he was
cooperative throughout the entire encounter. Based on the totality of
t he circunstances, we conclude that defendant’s consent to the entry
of the police was voluntary (see People v Putnam 50 AD3d 1514, 1514
[4th Dept 2008], Iv denied 10 NYy3d 963 [2008]; cf. People v Freeman,
29 NY3d 926, 928 [2017], revg 141 AD3d 1164, 1165 [4th Dept 2016]).

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they are unpreserved for our review (see CPL 470.05 [2]) and, in
any event, are without nerit.

Entered: February 2, 2018 Mark W Bennett
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