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PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, NEMOYER, AND TROUTMAN, JJ.

IN THE MATTER OF RANDOLPH BARTZ, JANE BI CKETT,
CANDACE BOVER, DAVI D BOYCE, ROBERT BOYCE,

ELI ZABETH BOYCE, JOSEPH CONDI DORI O, JOHN GREEN,
JOSEPH MCKAY, STEPHEN MOULTON AND RONALD PAGANI N,
PETI TI ONERS- PLAI NTI FFS- APPELLANTS,

\% MVEMORANDUM AND ORDER

VI LLAGE OF LEROY, ZON NG BOARD OF APPEALS CF
LEROY, JEFFREY STEI NBRENNER, CODE ENFORCEMENT
OFFI CER, DANI EL LANG CODE ENFORCEMENT OFFI CER,
DUZMOR PAI'NTI NG I NC., CRCULAR HI LL, INC., PETER
MCQUI LLEN, JUDI TH MCQUI LLEN,

RESPONDENTS- DEFENDANTS- RESPONDENTS,

ET AL., RESPONDENT- DEFENDANT.

KNAUF SHAW LLP, ROCHESTER (AMY K. KENDALL OF COUNSEL), FOR
PETI TI ONERS- PLAI NTI FFS- APPELLANTS.

DADD, NELSON, W LKINSON & WJJCI K, ATTICA (JAMES M WJJClI K OF COUNSEL),
FOR RESPONDENTS- DEFENDANTS- RESPONDENTS VI LLAGE OF LEROY, ZON NG BOARD
OF APPEALS OF LEROY, JEFFREY STElI NBRENNER, CODE ENFORCEMENT OFFI CER,
AND DANI EL LANG CODE ENFORCEMENT OFFI CER.

BONARI GO & MCCUTCHEON, BATAVI A (KRI STIE L. DEFREZE OF COUNSEL), FOR
RESPONDENTS- DEFENDANTS- RESPONDENTS DUZMOR PAI NTI NG, | NC., Cl RCULAR
H LL, INC., PETER MCQUI LLEN, AND JUDI TH MCQUI LLEN.

Appeal from a judgnent (denom nated order) of the Suprene Court,
CGenesee County (Emlio L. Colaiacovo, J.), entered March 16, 2017 in a
hybrid CPLR article 78 proceedi ng and declaratory judgnent action.

The judgnent denied the “request” of petitioners-plaintiffs to annu
the determ nati ons of respondent-defendant Zoni ng Board of Appeals of
LeRoy dated June 3, 2014 and July 9, 2014.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by granting that part of the anended
petition/conplaint that sought to annul the determ nation of
respondent - def endant Zoni ng Board of Appeals of LeRoy affirmng the
i ssuance of a building permt for a duplex on Lot 18, Fillnore Street,
tax map No. 14.-1-116 and granting judgnent in favor of petitioners-
plaintiffs as foll ows:

It is ADJUDGED and DECLARED t hat new dupl exes may not
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be permtted or constructed in the Presidential Acres
Subdi vision, Part V without a use variance,

and as nodified the judgnment is affirmed w thout costs.

Menmorandum I n January 1989, the owner of certain property in
respondent - def endant Village of LeRoy (Village) sought perm ssion to
devel op a subdivision. The Village Planning Board approved the
application “contingent upon all engineering being accepted by the
Village Board and the Village Engi neer” and numerous ot her conditions
being met. One of those conditions was that only “25% of new
structures to be built may be dupl exes (10 hones).” The property was
|ocated in an R-1 zoning district and, at that tine, the zoning | aws
of the Village permtted nultifamly dwellings in R 1 districts. The
site plan was filed on April 16, 1990 and, on August 17, 1990, the
Village Board of Trustees passed Local Law No. 4 of 1990, which
revised the Village s zoning laws. Insofar as relevant to this
appeal, multifamly residences were no longer permtted in R-1
districts either as a regular use or by special permt. A final site
pl an, which was different fromthe initial site plan, was filed on
March 8, 1991, and it does not depict any dupl exes in the subdivision.

It is undisputed that construction was halted for the better part
of a decade and that, once it resuned, the only structures built in
t he subdivision were single-famly honmes. Petitioners-plaintiffs
(petitioners) are sonme of the residents who purchased single-famly
homes in that subdivision, and their contracts provided that the
seller warranted that the property was located in an R1 district. In
2010, the original owner of the property sold the remaining
undevel oped |l ots to respondent-defendant Duznor Painting, Inc.
Respondent s- def endants Peter McQuillen and Judith McQuillen are the
owners and/or officers of Duznmor Painting, Inc. and admt that they
are the record owners of the property. 1In Cctober and Decenber 2012,
Peter McQuillen applied for and obtained two building permts for
dupl exes in the subdivision. Those dupl exes were constructed w thout
incident. Thereafter, in April 2014, respondent-defendant John
Gllard as applicant, and Peter McQuillen as owner, applied for and
received a building permt for a duplex on Lot 18. Petitioner David
Boyce appeal ed the issuance of the building permt for Lot 18 to
respondent - def endant Zoni ng Board of Appeals of LeRoy (ZBA). By
deci sion dated June 3, 2014, the ZBA affirmed the issuance of the
buil ding permt for a duplex on Lot 18, finding that the subdivision,
as approved “in 1990,” was “vested [inasnuch] as nultiple structures
[ had] been erected since 1990 pursuant to the guidelines of the filed
Subdi vi si on.”

Petitioners commenced this hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action, seeking, inter alia, to annul the ZBA' s
determ nati on concerning the building permt for Lot 18 and
chal l enging the building permts issued in QOctober and Decenber 2012.
Petitioners additionally sought a declaration “that new dupl exes may
not be permtted or constructed in the Subdivision without a use
vari ance.”
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In 2015, petitioners noved for, inter alia, sumrary judgnent on
the petition/conplaint (petition), and Duznor Painting, Inc., Peter
MQillen, Judith McQuillen, and respondent-defendant Crcular H I,
Inc. (collectively, private respondents) cross-noved for sunmary
j udgnment dismissing the petition against them Suprene Court (Noonan,
A.J.) denied petitioners’ notion, but granted that part of the private
respondents’ cross notion seeking dismssal of all clains related to
the 2012 building pernmits on the ground that those clainms were tine-
barred. In addressing whether the ZBA's determ nation related to the
permt for Lot 18 was arbitrary, capricious or otherwse illegal, the
court noted that the question “depend[ed] on support for the ZBA's
explicit finding that the . . . subdivision, including the ten
dupl exes approved on January 25, 1989, had vested based upon nmultiple
structures erected in conformty therewith since 1990.” The court
concluded that “the existing record [did] not elimnate all materia
factual issues with regard to vesting” and ordered a trial on that
issue. Following the trial, the court (Col aiacovo, J.) determ ned
that the ZBA's determination affirm ng the issuance of the building
permt for Lot 18 was not arbitrary and capricious and denied
petitioners’ “request” to annul that determni nation.

Petitioners contend that the 2015 order constitutes the | aw of
the case and precluded the trial court from considering any issue
ot her than whet her the subdivision had vested because of the erection
of multiple structures within the subdivision. W reject that
contention. “The doctrine of |law of the case provides that, once an
issue is judicially determned, it is not to be reconsidered by Judges
or courts of coordinate jurisdiction in the course of the sane
litigation” (Welch Foods v Wlson, 262 AD2d 949, 950 [4th Dept 1999]),
and it “ ‘applies only to |legal determ nations that were necessarily
resolved on the nerits in a prior decision” ” (Pettit v County of
Lew s, 145 AD3d 1650, 1651 [4th Dept 2016]). Here, the 2015 order
denying the notion “ ‘established only that . . . there were triable
i ssues of fact’ ” precluding judgnment to either party (Strouse v
United Parcel Serv., 277 AD2d 993, 994 [4th Dept 2000]). It did not
limt the court’s ability to consider other evidence when deciding the
ultimate i ssue whether the ZBA's determ nation was arbitrary and
capricious or irrational (see Caster v Increda-Meal, Inc. [appeal No.
2], 238 AD2d 917, 919 [4th Dept 1997]).

Contrary to petitioners’ further contention, the court properly
granted that part of the private respondents’ cross notion seeking
dism ssal of the clains related to the 2012 permits. Petitioners did
not appeal the issuance of those permts to the ZBA and thus did not
exhaust their admnistrative renedies with respect thereto (see Matter
of Henderson v Zoning Bd. of Appeals, 72 AD3d 684, 685-686 [2d Dept
2010], Iv denied 15 Ny3d 704 [2010]). W have no discretionary power
to reach their challenges to the issuance of those pernits (see Mtter
of Nel son v Coughlin, 188 AD2d 1071, 1071 [4th Dept 1992], appeal
di sm ssed 81 Ny2d 834 [1993]).

Petitioners contend that the ZBA's determ nation affirmng the
i ssuance of the building permt for a duplex on Lot 18 was arbitrary
and capricious. W agree, and we therefore nodify the judgnment
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accordingly. In addition, we further nodify the judgnment by granting
t he decl aration sought by petitioners with respect to Lot 18. *“It is

wel | established that [c]ourts may set aside a zoning board

determi nation only where the record reveals that the board acted
illegally or arbitrarily, or abused its discretion, or that it nmerely
succunbed to generalized conmunity pressure” (Matter of Expressview
Dev., Inc. v Town of Gates Zoning Bd. of Appeals, 147 AD3d 1427, 1428
[4th Dept 2017] [internal quotation marks omitted]).

There is no dispute that duplexes are not currently permtted in
R-1 zoning districts and, therefore, the private respondents may build

a duplex, i.e., a nonconformng structure, only if their right to do
so vested. “The New York rule . . . has been that where a nore
restrictive zoning ordinance is enacted, an owner wll be permtted to

conplete a structure or a devel opnent which an anendnent has rendered
nonconform ng only where the owner has undertaken substantia
construction and made substantial expenditures prior to the effective
date of the anmendnment . . . Wether rooted in equity or the conmmon
| aw, the operation and effect of the vested rights doctrine is the
same and it has been applied alike to a single building or a
subdi vision” (Matter of Ellington Constr. Corp. v Zoning Bd. of
Appeal s of Inc. Vil. of New Henpstead, 77 NY2d 114, 122 [1990]). Wth
respect to subdivisions, “a devel oper who inproves his [or her]
property pursuant to original subdivision approval nay acquire a
vested right in continued approval despite subsequent zoning changes .
But, if the inprovenents would be equally useful under the new
zoning requirenents, a vested right in the already approved
subdi vi sion may not be clai ned based on the alterations” (Ramapo 287
Ltd. Partnership v Village of Montebello, 165 AD2d 544, 547 [3d Dept
1991]; see Matter of Mar-Vera Corp. v Zoning Bd. of Appeals of the
Vil. of Irvington, 84 AD3d 1238, 1240 [2d Dept 2011]). Here, the ZBA
determ ned that nultiple structures had al ready been erected, but
failed to address whet her the inprovenents on the vacant |ots were
equal |y useful under the anmended zoning laws. In our view that
failure renders the determ nation arbitrary and capricious and
irrational.

Based on the record before us, we conclude that any inprovenents
on the property would be equally useful to single famly residences
and, therefore, the private respondents’ right to build duplexes in
t he subdi vi sion has not vested (see Mar-Vera Corp., 84 AD3d at 1240;
Matter of Padwee v Lustenberger, 226 AD2d 897, 899 [3d Dept 1996];
Matter of Showers v Town of Poestenkill Zoning Bd. of Appeals, 176
AD2d 1157, 1159 [3d Dept 1991]; cf. Matter of Schoonmaker Homes—John
Steinberg, Inc. v Village of Maybrook, 178 AD2d 722, 725 [3d Dept
1991], |v denied 79 Ny2d 757 [1992]).

In Iight of our determ nation, we do not reach petitioners’
remai ni ng contentions.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



