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Appeal from an order of the Suprene Court, Erie County (Tracey A
Bannister, J.), entered July 27, 2017. The order, inter alia, denied
the notion of defendants to dismiss the conplaint and granted the
cross notion of plaintiff to conpel discovery.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
denied, the notion is granted, the conplaint is dismssed, and in the
exercise of discretion plaintiff is granted | eave to repl ead.

Menorandum Plaintiff comenced this defamati on action seeking
damages based on all egations that defendants nade fal se accusations
that plaintiff engaged in “nonetary waste, abuse and crimnal actions

in his deploynment of manpower” in his role as the H ghway
Superi nt endent of the Town of Cheektowaga. Defendants noved to
di smi ss the conplaint pursuant to CPLR 3016 (a), and plaintiff cross-
noved to conpel discovery. Defendants appeal from an order that
denied their notion, granted the cross notion, and directed plaintiff
to file an anended conplaint within 60 days of receiving discovery
from def endant s.

We concl ude that Suprenme Court erred in denying defendants’
notion. Plaintiff did not set forth in the conplaint “the particul ar
wor ds conpl ai ned of,” as required by CPLR 3016 (a), and the conpl aint
did not “state the ‘tine, place, and manner of the allegedly false
statenents and to whom such statenments were nmade’ ” (Nesathurai v
University at Buffalo, State Univ. of N Y., 23 AD3d 1070, 1072 [4th
Dept 2005]; see Keeler v @l axy Comruni cations, LP, 39 AD3d 1202, 1203
[4th Dept 2007]).
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We al so conclude that the court erred in granting plaintiff’s
cross notion inasnmuch as “he may not use di scovery—either pre-action
or pretrial—+to renmedy the defects in his pleading” (Winstein v Cty
of New York, 103 AD3d 517, 517-518 [1lst Dept 2013]; see Naderi v North
Shore-Long |Is. Jewi sh Health Sys., 135 AD3d 619, 620 [1st Dept 2016]).
Nevert hel ess, because there nay be a basis for a defamati on cause of
action agai nst defendants, we grant plaintiff |leave to replead in the
exerci se of our discretion (see Keeler, 39 AD3d at 1203).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



