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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Erie County [Joseph R
G ownia, J.], entered August 7, 2017) to review a determ nation of
respondent. The determination, inter alia, assessed a fine of
$35, 146. 92 agai nst petitioners.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
stri ki ng paragraphs six and seven of the determ nation, and as
nodi fied the determination is confirnmed w thout costs.

Menorandum I n 2012 petitioners purchased residential property

in respondent, Town of Boston (Town), at a tax forecl osure sale.
After petitioners perfornmed work on the structure, the Town Code
Enforcenent O ficer advised petitioners and the Town that the property
was in violation of the Code of the Town of Boston (Town Code)
i nasmuch as no required building permt had been obtained for such
wor k. Pursuant to Town Code 8 57-2 (A), a building permt is required
prior to conmencing “the erection, construction, enlargenent,
alteration, inprovenent, renoval or denolition of any building or
structure.” No such permt is required, however, for “[t]he
performance of necessary repairs which are not of a structural nature”
or “[a]lterations to existing buildings, provided that the alterations
. . . [dlo not materially affect structural features” (8 57-2 [A] [1],
[2] [a]). In addition, the Town Code provides that “[n]o building .

upon whi ch work has been perforned which required the issuance of a
buil ding permt shall be occupied or used unless a certificate of
occupancy has been issued” (8 57-3 [A]). Finally, as relevant to the
work on petitioners’ property, the Town Code further provides that
“[alny building constructed without a building permt . . . is hereby
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declared to be an unsafe building” (8§ 47-2).

The Town Board conducted a hearing and thereafter issued a
determ nation that, inter alia, petitioners performed alterations to
their property for which a permit was required and, as a result, the
property was unsafe pursuant to Town Code § 47-2. The Town Board
further determned that the Town “may, in its discretion, assess fees
agai nst [petitioners] in the amobunt of $250.00, representing each
daily violation by [petitioners] of Chapter 57 of the Town of Boston
Code and the costs incurred by the Town . . . in investigating this
matter.” |In addition, the Town Board determned that it was
aut hori zed, pursuant to section 47-10 of the Town Code, to “assess al
costs and expenses incurred by the Town” in the proceeding, and the
Town Board assessed a fine of $35,146.92, the anmobunt of attorney’s
fees and costs allegedly incurred by the Town, together with a fine in
t he amount of $250 for each day that the violation of the building
permt and certificate of occupancy requirenments continued fromthe
date of the determnation. The Town thereafter fixed a notice of
condemmation to the property.

Petitioners commenced this CPLR article 78 proceedi ng chal |l engi ng
the determ nation, and the matter was transferred to this Court
pursuant to CPLR 7804 (g). At the outset, we reject the Town’s
contention that petitioners failed to exhaust their adm nistrative
renmedi es, inasnmuch as there were no adm nistrative renedies avail abl e
to petitioners under the Town Code (see Matter of DeRosa v Dyster, 90
AD3d 1470, 1471 [4th Dept 2011]; Matter of Custom Topsoil Inc. v Gty
of Buffalo, 12 AD3d 1168, 1170 [4th Dept 2004).

Contrary to petitioners’ contention, the hearing conducted by the
Town Board was authorized by the Town Code (see 8§ 47-7) and, in any
event, petitioners waived any objection to the hearing by expressly
agreeing to it and participating in it (see Matter of Snyder Dev. Co.,
Inc. v Towmm of Amherst Town Bd., 12 AD3d 1092, 1093 [4th Dept 2004]).
W reject petitioners’ challenges to the determ nation insofar as it
found that they violated the requirenments of the Town Code with
respect to building permts. The testinony of the Code Enforcenent
O ficer and the nmenorandum of the professional engineer who inspected
the property support the Town Board s findings that the alterations
were structural in nature, thereby triggering the building permt
requi renent, and that petitioners msrepresented to Town officials the
nature and scope of the alterations. It is also undisputed that
petitioners did not apply for or obtain a building permt, and thus
the Town Board was entitled to declare the structure unsafe under the
Town Code. W conclude, therefore, that the findings set forth in the
first five paragraphs of the Town' s determination are not arbitrary
and capricious and are supported by the record (see generally id. at
1092-1093) .

W reach a different conclusion, however, with respect to the
fines and fees assessed by the Town. The Town Board | acked
jurisdiction in the first instance to i npose such fines and fees,
which is properly a judicial function (see generally Matter of Stoffer
v Departnent of Pub. Safety of the Town of Huntington, 77 AD3d 305,
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316-317 [2d Dept 2010]). Furthernore, section 47-10 of the Town Code,
on which the Town relies, permts the Town Board to “assess all the
costs and expenses incurred by the Town in connection with the
proceedi ngs to renove or secure a dangerous or unsafe buil ding or
structure . . . against the land on which said building or structure
is located.” Even assum ng, arguendo, that the Town Board incurred
any costs and expenses contenpl ated by that section, we concl ude that
it has not substantiated such costs or expenses, nor did it assess

t hem agai nst petitioners’ property. Rather, it inposed retroactive
and prospective fines and fees agai nst petitioners based upon their
“W I | ful disregard” of the Town Code. I|nasnmuch as the Town Board

| acked authority to assess such fines and fees, we nodify the

determ nation and grant the petition in part by striking paragraphs
six and seven, thereby vacating the fines and fees inposed therein.
We have considered petitioners’ renaining contentions and concl ude
that none requires further nodification of the deternination.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



