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IN THE MATTER OF CHARLES E. HENRY, JR
PETI TI ONER- PLAI NTI FF,

\% MEMORANDUM AND ORDER
HON. MARK H. FANDRI CH, JON E. BUDELMANN, ESQ ,

CAYUGA COUNTY DI STRI CT ATTORNEY’' S OFFI CE AND
COUNTY OF CAYUGA, RESPONDENTS- DEFENDANTS.

JARROD W SM TH, P.L.L.C., JORDAN (JARROCD W SM TH OF COUNSEL), FOR
PETI TI ONER- PLAI NTI FF.

JON E. BUDELMANN, DI STRICT ATTORNEY, AUBURN ( FREDERI CK R WESTPHAL OF
COUNSEL), FOR RESPONDENTS- DEFENDANTS JON E. BUDELMANN, ESQ , CAYUGA
COUNTY DI STRI CT ATTORNEY’ S OFFI CE AND COUNTY OF CAYUGA.

Hybrid CPLR article 78 proceedi ng and decl aratory judgnent action
(initiated in the Appellate Division of the Suprene Court in the
Fourth Judicial Departnent pursuant to CPLR 506 [b] [1]). Petitioner-
plaintiff seeks, inter alia, a declaration that he is eligible for
judicial diversion and that respondent-defendant judge should have
referred his case to the Cayuga County Treatnent Court Judge for a
heari ng.

It is hereby ORDERED that said petition/conplaint is unani nously
deni ed wit hout costs.

Menmorandum  Petitioner-plaintiff (petitioner) comrenced this
original hybrid CPLR article 78 proceedi ng and decl aratory judgnment
action seeking, inter alia, a declaration that he is eligible for
judicial diversion and that respondent-defendant judge (respondent
j udge) should have referred his case to the Cayuga County Treat nment
Court Judge for a hearing. Respondent judge found that petitioner was
statutorily eligible for diversion pursuant to CPL 216. 00, but he
deni ed petitioner’s application to transfer his case to judicia
di version. W conclude that petitioner is not entitled to mandanus
relief. “[T]he renmedy of mandanus is available to conpel a
governmental entity or officer to performa mnisterial duty, but does
not lie to conpel an act which involves an exercise of judgnment or
di scretion” (Matter of Brusco v Braun, 84 Ny2d 674, 679 [1994]).
| nasmuch as the determnation whether to allow a defendant to
participate in judicial diversion is a discretionary one to be nade by
the court (see CPL 216.05 [4]; People v Driscoll, 147 AD3d 1157, 1159
[ 3d Dept 2017], |v denied 29 NY3d 1078 [2017]; Matter of Doorley v
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DeMarco, 106 AD3d 27, 34 [4th Dept 2013]), petitioner has failed to
denonstrate a clear legal right to the relief sought (see Matter of
Carty v Hall, 92 AD3d 1191, 1192 [3d Dept 2012]; Matter of Duffy v
Jaeger, 78 AD3d 830, 830 [2d Dept 2010], Iv denied 17 NY3d 705 [2011];
see generally Matter of Francois v Dolan, 95 Ny2d 33, 37 [2000]). We
further conclude that petitioner is not entitled to a wit of

prohi bition or declaratory relief. Those forns of relief are not
appropriate where a crimnal defendant may “rai se | egal argunents and
receive appropriate relief . . . in the crimnal prosecution” (Cayuga
I ndi an Nation of N Y. v Gould, 14 Ny3d 614, 633 [2010], cert denied
562 US 953 [2010]). Petitioner may raise the | egal argunents he now
rai ses in an appeal from any subsequent judgnent of conviction (see
e.g. People v Chavis, 151 AD3d 1757, 1758 [4th Dept 2017], |v denied
29 NY3d 1124 [2017]; People v DeYoung, 95 AD3d 71, 77-80 [2d Dept
2012]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



