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Appeal from an anended order of the Suprene Court, Oneida County
(Patrick F. MacRae, J.), entered May 5, 2017. The anmended order,
anong ot her things, denied defendant’s notion for sumrary judgnent
dism ssing plaintiff’s conplaint.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that he sustained when the notorcycle he was riding collided
with a vehicle driven by defendant. Contrary to defendant’s
contention, Supreme Court properly denied his notion for summary
judgnent dism ssing the conplaint. Defendant failed to neet his
initial burden of establishing as a matter of [aw that he was free
fromnegligence and that plaintiff’s conduct was the sole proximte
cause of the accident (see generally Alvarez v Prospect Hosp., 68 Ny2d
320, 324 [1986]). Based on defendant’s own deposition testinony, we
conclude that there is a triable issue of fact whether defendant
“observe[d] that which there was to be seen,” and thus whet her
def endant was “negligent in failing to look or in not |ooking
carefully” at the time of the accident (1A NY PJI3d 2:77.1 at 484
[ 2018] ; see generally Regdos v City of Buffalo, 132 AD3d 1343, 1344
[4th Dept 2015]).
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