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Appeal from a judgment of the Supreme Court, Erie County (John L.
Michalski, A.J.), rendered May 20, 2016. The judgment convicted
defendant, upon his plea of guilty, of attempted rape in the first
degree and sexual misconduct.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of attempted rape in the first degree (Penal
Law §§$ 110.00, 130.35 [1]) and sexual misconduct (§ 130.20 [1]).
Contrary to defendant’s contention, the record establishes that he
knowingly, intelligently, and voluntarily waived his right to appeal
(see People v Woods, 126 AD3d 1543, 1543 [4th Dept 2015], 1v denied 27
NY3d 970 [2016]). Defendant further contends that the wvalid waiver of
the right to appeal does not encompass his challenge to the severity
of the sentence inasmuch as Supreme Court failed to advise him that he
could be sentenced consecutively for his crimes. We reject that
contention. The court could not have imposed the determinate sentence
for attempted rape in the first degree to run consecutively to the
definite sentence for sexual misconduct (see § 70.35; see generally
People v Abuhamra, 107 AD3d 1630, 1631 [4th Dept 2013], 1lv denied 22
NY3d 1038 [20137).

Entered: April 27, 2018 Mark W. Bennett
Clerk of the Court



