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Appeal from a judgment of the Genesee County Court (Michael F.
Pietruszka, A.J.), rendered March 15, 2016.  The judgment convicted
defendant, upon his plea of guilty, of attempted burglary in the
second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified as a matter of discretion in the interest of
justice by reducing the sentence of incarceration imposed to a
definite sentence of one year and as modified the judgment is
affirmed. 

Memorandum:  On appeal from a judgment convicting him upon his
plea of guilty of attempted burglary in the second degree (Penal Law
§§ 110.00, 140.25 [2]), defendant contends that County Court erred in
imposing an enhanced sentence without specifically warning him of that
possibility if he failed to appear for sentencing.  “[D]efendant did
not preserve that contention for our review inasmuch as ‘he failed to
object to the alleged enhanced sentence and did not move to withdraw
his plea or to vacate the judgment of conviction on that ground’ . . 
. , and we decline to exercise our power to review it as a matter of
discretion in the interest of justice (see CPL 470.15 [3] [c])”
(People v Dumbleton, 150 AD3d 1688, 1688-1689 [4th Dept 2017], lv
denied 29 NY3d 1091 [2017]).  

We agree with defendant, however, that the sentence is unduly
harsh and severe.  “[H]aving regard to the nature and circumstances of
the crime and to the history and character of the defendant, [we are]
of the opinion that a sentence of imprisonment [was] necessary but
that it [was] unduly harsh to impose an indeterminate sentence” (Penal
Law § 70.00 [former (4)]).  Thus, as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [b]), we modify the judgment
by reducing the sentence to a definite sentence of imprisonment of one
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year (see Penal Law § 70.00 [former (4)]).

Entered:  May 4, 2018 Mark W. Bennett
Clerk of the Court


