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Appeal from a judgment of the Erie County Court (Thomas P.
Franczyk, J.), rendered March 9, 2016.  The judgment convicted
defendant, upon a nonjury verdict, of criminal possession of a weapon
in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon a nonjury verdict of criminal possession of a weapon in the
second degree (Penal Law § 265.03 [3]).  Contrary to defendant’s
contention, County Court properly refused to suppress the weapon that
was secured by the police from the street where defendant threw it
following the stop of the vehicle in which he was a passenger at a
traffic safety checkpoint.  We conclude that, although the court
properly determined that the stop was unlawful, it further properly
determined that suppression of the weapon was not warranted inasmuch
as defendant’s act of pulling a weapon from his waistband and pointing
it at another individual “ ‘was an independent act, not the direct
result of, and therefore not tainted by, the illegal [stop]’ ” (People
v Fussello, 265 AD2d 838, 838 [4th Dept 1999], lv denied 94 NY2d 823
[1999]; see People v Mercado, 229 AD2d 550, 551 [2d Dept 1996], lv
denied 88 NY2d 1070 [1996]).

Contrary to the assertion of the People on appeal, we conclude
that defendant preserved for our review his contentions with respect
to the legal insufficiency of the evidence by making an appropriate
motion for a trial order of dismissal (see People v Gray, 86 NY2d 10,
19 [1995]).  We nevertheless reject defendant’s contentions on the
merits.  The fact that no prosecution witness testified that the
weapon thrown from the vehicle was the same weapon secured by the
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police does not render the evidence legally insufficient.  “The only
reasonable inference that could be drawn from the chain of evidence in
this . . . incident was that the loaded, operable pistol recovered by
the police immediately after the crime was the same weapon that was
used by [defendant]” (People v Torres, 32 AD3d 796, 796 [1st Dept
2006], lv denied 8 NY3d 850 [2007]).  Similarly, we conclude that
minor variations in how prosecution witnesses described the weapon and
a clerical error in the date on a laboratory form do not render the
evidence legally insufficient (see People v Grant, 194 AD2d 348, 351
[1st Dept 1993], lv denied 82 NY2d 754 [1993]; see also People v
Daniels, 147 AD3d 1392, 1393 [4th Dept 2017], lv denied 29 NY3d 1077
[2017]; see generally People v Bleakley, 69 NY2d 490, 495 [1987]).

Finally, viewing the evidence in light of the elements of the
crime in this nonjury trial (see People v Danielson, 9 NY3d 342, 349
[2007]), we further conclude that the verdict is not against the
weight of the evidence (see generally Bleakley, 69 NY2d at 495). 
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