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Appeal from an order of the Family Court, Onondaga County
(Michael L. Hanuszczak, J.), entered October 4, 2016 in a proceeding
pursuant to Family Court Act article 10.  The order, among other
things, adjudged that the subject child was neglected by respondents
and placed the subject child in the custody of petitioner.  

It is hereby ORDERED that said appeal from the order insofar as
it concerns the disposition is unanimously dismissed and the order is
affirmed without costs. 

Memorandum:  In this proceeding pursuant to Family Court Act
article 10, respondent mother appeals from an order determining that
she derivatively neglected the subject child.  Contrary to the
mother’s contention, we conclude that petitioner established that
“ ‘the neglect . . . of the child’s older siblings was so proximate in
time to the derivative proceeding that it can reasonably be concluded
that the condition still existed’ . . . , and that the mother failed
to address the problems that led to the neglect findings with respect
to her other children” (Matter of Burke H. [Tiffany H.], 117 AD3d
1568, 1568 [4th Dept 2014]; cf. Matter of Dana T. [Anna D.], 71 AD3d
1376, 1376 [4th Dept 2010]).  The prior neglect findings, which
ultimately led to findings of permanent neglect and the termination of
the mother’s parental rights (Matter of Dakota H. [Danielle F.], 126
AD3d 1313, 1314 [4th Dept 2015], lv denied 25 NY3d 909 [2015]), were
based in part on domestic violence in the home and unstable and
unsuitable housing conditions.  The record establishes that those
conditions continued without improvement through September 24, 2013,
the date on which the order terminating the mother’s parental rights
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was entered.  Furthermore, the evidence at the hearing established
that those conditions remained unresolved through October 8, 2015, the
date on which the instant petition was filed.  A counselor testified
that, in July 2014, the mother and respondent father fought so
bitterly during couples’ therapy that their counselors had to separate
them for their own safety.  Police reports admitted in evidence
indicated that, in October 2014, the father called the police because
the mother punched and scratched him in an argument over money and
that, in March 2015, the mother called the police seeking an order of
protection against the father.  The latter report indicated that the
mother and the father had broken up and that the father wanted the
mother to remove her possessions from his home.  Furthermore,
petitioner’s caseworker testified that, during a visit to the father’s
home in October 2015, there was the “overwhelming smell” of a dead
animal.

The mother’s challenges to the dispositional provisions contained
in the order, which were entered upon the consent of the parties, are
not properly before us because “no appeal lies from that part of an
order entered on consent” (Matter of Charity M. [Warren M.] [appeal
No. 2], 145 AD3d 1615, 1617 [4th Dept 2016]).  To the extent that the
mother contends that her attorney provided ineffective assistance at
the dispositional hearing, her contention has been rendered moot by
the expiration of the relevant dispositional provisions (see Matter of
Wendy J., 219 AD2d 874, 874 [4th Dept 1995]).

Furthermore, we reject the mother’s contention that she was
denied effective assistance of counsel based on her attorney’s failure
to call a particular psychologist as a witness.  That psychologist had
previously performed an evaluation of the mother, and Family Court
received the report of his evaluation in evidence.  Upon reviewing
that report, we conclude that the mother’s attorney was not
ineffective for declining to call the psychologist as a witness
because “ ‘the record fails to reflect that the desired testimony
would have been favorable’ ” (Matter of Pfalzer v Pfalzer, 150 AD3d
1705, 1706 [4th Dept 2017], lv denied 29 NY3d 918 [2017]).
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