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I N THE MATTER OF AMERI CAN AUTO STOCK, | NC.,
DA NG BUSI NESS AS MARI NA M TSUBI SHI, PETI TI ONER

\% MEMORANDUM AND ORDER
THERESA L. EGAN, I N HER OFFI Cl AL CAPACI TY AS

EXECUTI VE DEPUTY COMM SSI ONER OF NEW YORK STATE
DEPARTMENT OF MOTOR VEH CLES, RESPONDENT.

CHRI STOPHER J. ENOCS, ROCHESTER, FOR PETI Tl ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (JONATHAN D. HI TSOQUS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by an order of the Suprenme Court, Monroe County [Debra A
Martin, A J.], entered April 10, 2018) to review a determ nation of
respondent. The determ nation, anong other things, suspended
petitioner’s dealer registration for two concurrent periods of 14 days
and i nposed civil penalties.

It is hereby ORDERED that the determ nation is confirnmed w thout
costs and the petition is dism ssed.

Menorandum  Petitioner, an autonobil e deal ership, comrenced this
CPLR article 78 proceeding seeking to review a determ nation of
respondent that ordered it to pay civil penalties and suspended its
deal er registration for a period of 14 days. After conducting a
heari ng, an Adm nistrative Law Judge sustained 8 of the 10 charges
all eged by the State of New York Departnment of Mdtor Vehicles against
petitioner. The charges stemmed from petitioner’s failure to keep
appropriate records pursuant to the regulations for issuing |license
pl ates and tenporary registrations to purchasers of vehicles (see 15
NYCRR part 78). In this proceeding, petitioner challenges the
determ nation with respect to just three of the charges. W concl ude
that the determ nation with respect to those three charges is
supported by substantial evidence (see generally Matter of Licari v
New York State Dept. of Mdtor Vehs., 153 AD3d 1598, 1598 [4th Dept
2017]). There was substantial evidence at the hearing that petitioner
omtted information from W-50 forns (see 15 NYCRR 78.11), failed to
maintain a daily record of the tenporary registrations that it issued
(see 15 NYCRR 78.23 [g] [1]), and lent license plates to another
deal ership (see 15 NYCRR 78.23 [h] [5]). Contrary to petitioner’s
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further contention, the suspension of its dealer registration for 14
days is not shocking to one’s sense of fairness (see Matter of

Hunti ngton Chrysler-Plymouth v Conm ssioner of Mtor Vehs. of State of
N. Y., 156 AD2d 560, 561 [2d Dept 1989]; see generally Matter of Pell v
Board of Educ. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale &
Manmar oneck, Westchester County, 34 Ny2d 222, 233 [1974]). Wile we
agree with petitioner that it did not engage in fraudul ent practices
(cf. Matter of Westbury Superstores, Ltd. v State of N Y. Dept. of

Mot or Vehs., 144 AD3d 695, 696 [2d Dept 2016]), petitioner has a

hi story of prior violations of the regulations, thus warranting the
suspension (see Licari, 153 AD3d at 1599). W have considered
petitioner’s remai ning contention and conclude that it |acks nerit.

Al'l concur except LINDLEY, J., who dissents in part and votes to
nodi fy in accordance with the follow ng nenorandum | respectfully
dissent. | agree with the ngjority that the determ nation of the
Department of Mdtor Vehicles (DW) that petitioner violated various
regul ations set forth in 15 NYCRR part 78 is supported by substantia
evidence. In ny view, however, the penalty inposed for two of the
violations —a 14-day suspension of petitioner’s dealer registration —
is “so disproportionate to the offense[s] as to be shocking to one’s
sense of fairness” (Matter of Acer v State Dept. of Mtor Vehs., 175
AD2d 618, 618 [4th Dept 1991]). G anted, petitioner has denonstrated
a pattern of sloppy record-keeping and has been repeatedly fined in
the past for commtting the sane type of violations. Nevertheless,
petitioner did not defraud or cheat any custonmers, and a suspension of
petitioner’s dealer registration may well result in Mtsubishi Motor
Sales of Anmerica, Inc. termnating its franchi se agreenment with
petitioner. O course, a termnation of the franchi se agreenent wl|
have an adverse inpact not just on petitioner, but also on all of its
enpl oyees, nost of whom di d not hi ng wrong.

| note that the two violations for which the suspension was
i ssued involved petitioner’s failure to keep proper records of deal er-
i ssued registrations and transfer of registration nunber plates to
anot her deal er, which shared a cormon owner with petitioner. Because
the DW no longer permts petitioner to issue license plates to its
custoners, there is no danger that petitioner will commt further
violations of a simlar nature. Under the circunstances, | concl ude
that the fines inposed, totaling $8,000, along with the DW's
termnation of petitioner’s authority to issue |license plates, are a
sufficient penalty for petitioner’s m sconduct, which, again, did not
harmany of its custonmers. | would therefore grant the petition in
part and reduce the penalty accordingly.

Ent er ed: Novenber 16, 2018 Mark W Bennett
Cerk of the Court



