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IN THE MATTER OF JOSEPH A. SARCI NELLI, DA NG
BUSI NESS AS AVERI CAN AUTO WORLD, | NC.
PETI TI ONER

Vv MEMORANDUM AND ORDER
NEW YORK STATE DEPARTMENT OF MOTOR VEHI CLES AND

NEW YORK STATE DEPARTMENT OF MOTCOR VEHI CLES
APPEAL BOARD, RESPONDENTS.

MCGRATH LAW FIRM PLLC, KENMORE ( PETER MCGRATH OF COUNSEL), FOR
PETI TI ONER

BARBARA D. UNDERWOCOD, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by an order of the Suprene Court, Erie County [Tracey A
Bannister, J.], entered May 8, 2018) to review a determ nation of
respondents. The determ nation, anong other things, revoked
petitioner’s deal ership registration.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
CPLR article 78 seeking to annul a determ nation that revoked his
aut onobi |l e deal er registration and inposed a civil penalty. W
conclude that the determ nation is supported by substantial evidence
and we therefore confirmit (see Matter of T's Auto Care, Inc. v New
York State Dept. of Mdtor Vehs. Appeals Bd., 15 AD3d 881, 881 [4th
Dept 2005]; see also Matter of Frank J. Marianacci, Inc. v Reardon,
156 AD3d 1422, 1423 [4th Dept 2017]; see generally CPLR 7803 [4];
Matter of Ridge Rd. Fire Dist. v Schiano, 16 NY3d 494, 499 [2011]).
El even of the 14 charges agai nst petitioner arose fromthe sale of two
repossessed vehicles by petitioner’s father. Petitioner does not
di spute that those sales were inproper and resulted in violations of
the Vehicle and Traffic Law and applicable regul ati ons. Mboreover,
contrary to petitioner’s contention, the hearing testinony and the
docunents entered in evidence constituted substantial evidence
supporting the conclusion that petitioner’s father was acting as
petitioner’s agent when engaging in those transactions. Additionally,
we conclude that the deternmination with respect to the renaining three
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charges, alleging violations of 15 NYCRR 78.15 (a) and 15 NYCRR 78. 25
(b), is supported by substantial evidence.

Finally, petitioner failed to preserve for our review his further
contention that he was deprived of a fair hearing “inasmuch as he did
not raise an objection on that ground before the Adm nistrative Law
Judge” (Matter of Gorman v New York State Dept. of Mdtor Vehs., 34
AD3d 1361, 1361 [4th Dept 2006]; see Matter of Khan Auto Serv., Inc. v
New York State Dept. of Mtor Vehs., 123 AD3d 1258, 1260 [3d Dept
2014]; see also Matter of Khan v New York State Dept. of Health, 96
NY2d 879, 880 [2001]).

Ent er ed: Novenber 16, 2018 Mark W Bennett
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