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\% MVEMORANDUM AND ORDER

EUGENE G COLELLO, RESPONDENT- APPELLANT.
LISA J. ALLEN, ESQ AND STANLEY J.
COLLESANO, ESQ , RESPONDENTS.

(APPEAL NO. 3.)

STANLEY J. COLLESANO, LLC, BUFFALO (SEAN A. FI TZGERALD OF COUNSEL),
FOR RESPONDENT STANLEY J. COLLESANO, ESQ

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered March 21, 2017. The order, anong ot her
t hi ngs, denied that part of respondent Eugene G Colello’ s notion
seeking | eave to reargue, granted that part of the notion seeking
| eave to renew, and upon renewal, adhered to a prior decision.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied |leave to reargue is unaninmously dism ssed and the order is
affirmed w thout costs.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
article 17-A of the Surrogate’s Court Procedure Act seeking to be
appoi nted the guardi an of the person of her son, an adult with a
devel opnental disability. Surrogate’s Court appointed petitioner to
be the tenporary guardi an of the person of the son, and thereafter
Eugene G Colello (respondent), who is petitioner’s ex-husband and the
father of her son, filed a cross petition seeking revocation of the
tenporary letters of guardi anship issued to petitioner and appoi nt ment
of respondent as the guardian of the son’s person. The Surrogate then
appoi nted respondent Stanley J. Collesano, Esqg. guardian ad |litem
(GAL) for the son

After Collesano conpleted an investigation and submtted a report
reconmendi ng the appoi ntnment of petitioner as sole guardian of the
person of the son, respondent noved for, inter alia, an order
di squalifying petitioner’s attorney, respondent Lisa J. Allen, Esq.,
fromrepresenting petitioner in the guardi anship proceeding on the
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ground that Allen had a conflict arising fromher prior representation
of respondent, and disqualifying Collesano as GAL on the grounds of

bi as agai nst respondent, neglect of duty, and professional m sconduct.
The Surrogate denied the notion. Respondent then noved for |eave to
renew and reargue his notion. The Surrogate denied that part of the
notion seeking | eave to reargue and granted that part seeking |eave to
renew, but neverthel ess adhered to the prior determnation. At the
outset, we note that no appeal lies froman order denying a notion
seeking |l eave to reargue, and thus that part of respondent’s appea
nmust be dism ssed (see Enpire Ins. Co. v Food City, 167 AD2d 983, 984
[4th Dept 1990]).

We concl ude that the Surrogate properly denied the renewed
notion. Although the Surrogate’s discretion to renove a GAL after he
or she is appointed is not unfettered, the Surrogate has the inherent
power to renpbve a court-appointed GAL “for just cause or where the
interests [of the ward] will otherw se be pronoted” (Matter of Ford,
79 AD2d 403, 406 [1st Dept 1981]). Wiere, as here, the GAL has nmade a
t horough and fair report of the information obtained through his or
her investigation (see id. at 408), has denonstrated an accurate and
unbi ased understanding of the material facts of the proceeding (cf.
Matter of Lockwood, 309 AD2d 708, 709 [1lst Dept 2003], |v denied 2
NY3d 708 [2004]), and has not acted contrary to his or her ward’ s best
interests (see Dicupe v City of New York, 124 AD2d 542, 543-544 [2d
Dept 1986]), renoval is not warranted. Respondent’s allegations that
Col | esano engaged i n unethical conduct, bias, and i nconpetent
representation of the son are unsupported and belied by the record.

W reject respondent’s contention that Coll esano know ngly and
intentionally m srepresented to the Surrogate the facts concerning a
brief encounter between respondent and Col | esano that took place in
1996, or that he harbored bias agai nst respondent based on that
encounter. Contrary to respondent’s contention, Collesano’s
recommendation that petitioner be appointed the sole guardian of the
person of the son is anply supported by his investigative findings and
anal ysis, and also by the son’s own expressed preference. Thus, we
conclude that the court did not err in denying that part of
respondent’s notion seeking to disqualify Collesano fromhis

appoi ntment as GAL

Wth respect to that part of the notion seeking to disqualify
Allen fromrepresenting petitioner, we note that it is of particular
concern to the courts that “notions to disqualify are frequently used
as an offensive tactic, inflicting hardship on the current client and
del ay upon the courts by forcing disqualification even though the
client’s attorney is ignorant of any confidences of the prior client.
Such notions result in a loss of time and noney, even if they are
eventual |y denied. [The Court of Appeals] and others have expressed
concern that such disqualification notions my be used frivolously as
alitigation tactic when there is no real concern that a confidence
has been abused” (Solow v Grace & Co., 83 Ny2d 303, 310 [1994]; see
Matter of Peters, 124 AD3d 1266, 1267-1268 [4th Dept 2015]).

Respondent, as the party noving to disqualify petitioner’s
attorney, had the “burden of making ‘a clear show ng that



- 3- 964
CA 17-01503

disqualification is warranted’ ” (Lake v Kal eida Health, 60 AD3d 1469,
1470 [4th Dept 2009]; see A npz v Town of Fishkill, 258 AD2d 447, 447-
448 [2d Dept 1999]), by establishing: “(1) the existence of a prior
attorney-client relationship between the noving party and opposi ng
counsel, (2) that the matters involved in both representations are
substantially related, and (3) that the interests of the present
client and forner client are materially adverse” (Tekni-Plex, Inc. v
Meyner & Landis, 89 Ny2d 123, 131 [1996], rearg denied 89 Ny2d 917

[ 1996] ; see Rules of Professional Conduct [22 NYCRR 1200.0] rule 1.9
[a]; see al so NYAHSA Servs., Inc. v People Care Inc., 156 AD3d 1205,
1206 [ 3d Dept 2017]). Here, there is no dispute that Allen’ s forner
law firmrepresented respondent regarding an application for federa
soci al security benefits for the son and that respondent and
petitioner are adversaries in this guardi anship proceeding. Thus, to
satisfy his burden, respondent “had to establish that the issues in
the present litigation are identical to or essentially the sane as
those in the prior representation or that [Allen] received specific,
confidential information substantially related to the present
litigation” (Sgronmo v St. Joseph’s Hosp. Health Cr., 245 AD2d 1096,
1097 [4th Dept 1997]). We conclude that respondent failed to neet his
bur den.

A Surrogate’s Court Procedure Act article 17-A guardianship
proceedi ng does not substantially involve or depend on the financial
ci rcunst ances of the parties, and the social security benefits
application that was the subject of Allen’s forner law firms
representation of respondent is not inplicated in this guardi anship
proceedi ng. Furthernore, the information that respondent alleged to
have entrusted to Allen in connection with the prior representation
was not confidential in nature and, as tenporary guardi an and not her
of the son, petitioner would be entitled to access information
concerning the son’s benefits. Thus, we conclude that the court did
not abuse its discretion in denying that part of respondent’s notion
seeking to disqualify Allen (see Bison Plunbing City v Benderson, 281
AD2d 955, 955 [4th Dept 2001]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



