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Appeal froman order of the Famly Court, Genesee County (Sanford
A. Church, A J.), entered May 3, 2018, in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner visitation with the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |Iaw wi thout costs and the petitions are
di sm ssed.

Menorandum Petitioner, the paternal grandnother of the subject
children (grandnother), comenced this Famly Court Act article 6
proceedi ng seeking visitation with the children. Follow ng a heari ng,
Famly Court determned, inter alia, that visitation with the
grandnot her was in the children’s best interests. Even assumn ng,
arguendo, that the grandnother established standi ng by denonstrating
“circumstances in which equity would see fit to intervene” (Matter of
Emanuel S. v Joseph E., 78 Ny2d 178, 181 [1991]; see Donestic
Rel ations Law 8 72 [1]), we agree with respondent father and
respondent nother that the court’s best interests determ nation | acks
a sound and substantial basis in the record (see Matter of Hil genberg
v Hertel, 100 AD3d 1432, 1434 [4th Dept 2012]). W therefore reverse
the order and dism ss the petitions.

On Sunday, June 25, 2017, the grandnother hosted brunch at her
home. Al nost every weekend prior to that date, the ol der of the two
subj ect children (child) had at |east one overnight visit at the
grandnot her’ s hone, and then the parents would cone to the
grandnot her’s hone for Sunday dinner. Present for brunch on June 25
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were the parents, the child, and her uncle. Follow ng brunch, the
father and the uncle, who are brothers, engaged in a heated argunent,
whi ch involved yelling. Before leaving, the father told the

grandnot her, “[NJo nore weekends.”

That sanme day, a report of child abuse or naltreatnent was nmade
to the Ofice of Children and Fam |y Services (OCFS). The reporter’s
identity is confidential, per the normal protocol. W note, however
that the grandnother is an attorney, a longtine practitioner in Famly
Court, and an adm nistrative |aw judge in OCFS. The report was
investigated by Child Protective Services (CPS) and determ ned to be
unf ounded.

On Tuesday, June 27, the grandnother sent the father a text
message, asking whether he would bring the child to her hone the next
weekend or whether she had to file a petition in Famly Court. The
father did not respond. The grandnother sent a simlar text nessage
to the nother, who responded that, per the advice of CPS, there would
be no visitation until the investigation concluded. The nother
advi sed the grandnother to contact the parents’ attorney with any
guestions. On Wednesday, June 28, the grandnother filed a petition
seeking visitation with the child every weekend from Friday at 10: 00
a.m to Sunday at noon. The petition accused the father of commtting
“an incident of donestic violence” on June 25, and noted that a CPS
i nvestigation of the incident “has commenced.”

The first court appearance was July 14. The court asked the
parents whether they were willing to allow tenporary visitation with
the grandnother. They were not. The next day, the uncle filed a
police report accusing the father of assaulting himat the
grandnot her’ s hone on June 25. According to the uncle, the father
“picked up a chair and slamed it down” while the child s feet were
under it. The child was unhurt. The father was yelling. The uncle
told himto go outside. The father asked the uncle “to conme outside

like he wanted to fight.” The uncle refused and responded, “ ‘you go
outside.” ” The father “went to push” the uncle, but the uncle
“knocked [his] arms away.” The father yelled, threw “papers and hair

bands,” and stonped away. The uncle wanted the father to be “held
accountable for his actions.”

A police officer interviewed the grandnother, who urged himto
arrest the father for harassment. She explained to the officer that
she works for OCFS review ng CPS reports, including cases of fatality,
and that she believed the father was going to kill the child. She

stated: “Wen we were in court yesterday, | could see he hasn’t
changed his m nd or deneanor . . . W asked about [tenporary
visitation]. Nothing, okay? So, it was clear to ne that he stil
doesn’t feel anything he did was inappropriate . . . .” The

grandnot her then gave her version of the incident, which was
consistent with the uncle’s version. The District Attorney declined
to press charges.

On Novenber 24, the younger of the two subject children (baby)
was born. Shortly thereafter, the grandnother filed a second petition
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seeking visitation with the baby. The matter proceeded to a fact-
finding hearing, after which the court ordered the parents to allow
the grandnother to exercise visitation with the children two weekends
per month. A Justice of this Court stayed execution of the order
pendi ng appeal .

It is well established that a fit parent has a *fundanent al
constitutional right” to nake parenting decisions (Troxel v Ganville,
530 US 57, 69-70 [2000]; see Hilgenberg, 100 AD3d at 1434). For that
reason, the Court of Appeals has enphasized that “the courts should
not lightly intrude on the famly relationship against a fit parent’s
wi shes. The presunption that a fit parent’s decisions are in the
child s best interests is a strong one” (Matter of ES. v P.D., 8 Ny3d
150, 157 [2007]; see Hilgenberg, 100 AD3d at 1434).

The parents here are fit. Although the court did not nmake an
express finding with respect to their fitness in its decision, it
| ooked favorably upon the parents. Specifically, the court referred
to the child's famly situation as “fortunate,” discussed her “good
rel ati onships” with her parents, and praised the “strength of her
nucl ear famly.” Mreover, the record is sufficiently conplete for us
to make our own finding that the parents are fit (see generally Matter
of Bel cher v Mdrgado, 147 AD3d 1335, 1336 [4th Dept 2017]). Their
counsel or provided gl owi ng testinony about the parents’ rel ationship
with each other and with their children. Furthernore, the nmaterna
grandnother, a retired neonatal nurse, testified that the parents are
“great parents,” the child “adores them” and she has no concerns
about their parenting. The parents both testified that they have a
I oving rel ationship and provide the children with appropriate support
and discipline. There was virtually no evidence to the contrary.

Because the parents are fit, their decision to prevent the
children fromvisiting the grandnother is entitled to “special weight”
(Troxel, 530 US at 70). Additionally, our exam nation of the record
reveals that their decision is founded upon legitimte concerns. The
father testified that he expected the argunent follow ng brunch to be
forgiven by the next weekend and for the famly relationship to return
to normal. In light of the CPS investigation and the litigation in
Fam |y Court, however, he no longer felt confortable |eaving the child
with the grandnmother. The nother testified to her observation that
the child s behavior has inproved since she stopped visiting the
gr andnot her, whomthe nother believed to be a bad influence. The
court wholly ignored that testinony by the parents, erroneously
refusing to give it the weight to which it is entitled.

Addi tional factors for the court to consider in rendering a best
interests determ nation include “whether the grandparent and
grandchi |l d have a preexisting relationship, whether the grandparent
supports or underm nes the grandchild s relationship with his or her
parents, and whether there is any aninosity between the parents and
t he grandparent” (H |genberg, 100 AD3d at 1433, citing E.S., 8 NY3d at
157-158). Al though the grandnother and the child have an extensive
preexi sting rel ationship, the grandnother exhibited a willingness to
use her position in the | egal systemto underm ne the parental
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relationship by initiating Fam |y Court proceedi ngs al nost

i mredi ately, rather than making a good faith attenpt to fix her famly
rel ati onships without resorting to litigation. That evidence nakes it
difficult to draw any conclusion other than that the grandnother “is
responsi ble for escalating a minor incident into a full-blow famly
crisis, totally ignoring the damagi ng i npact [her] behavi or woul d have
on the [famly relationships] and making no effort to mtigate that

i mpact” (Matter of Articolo v Grasso, 132 AD3d 1193, 1195 [3d Dept
2015]) .

There is now pal pabl e aninosity between the parties.
Approxi mately three nonths after the litigation commenced, the parents
| egal |y changed their hyphenated surnane to renove the grandnother’s
surnane. “l’mno |onger part of that famly,” the father testified at
the hearing. “[T]his is not how famlies act towards each other.”
Furthernore, there is evidence denonstrating that the grandnother and
the uncle are an enotional trigger for the father. That evidence was
corroborated by the testinony of the parents’ counselor, who testified
that the father is m|d-mannered, but that he becane upset with the
gr andnot her because she “was very controlling.” The grandnother
eventual | y acknowl edged the extent of the aninosity that had devel oped
in her famly. During rebuttal, she testified that it would be better
to pick the children up and drop themoff at a neutral |ocation.
“After listening to [the parents],” she testified, “it’s probably best
that they don’'t conme to the house. That seens |like that’s going to be
stressful and difficult for everybody.” Al though aninosity alone is
not a sufficient reason to deny visitation (see E.S., 8 NY3d at 157),
here, the aninosity threatens to disrupt the harnoni ous functioning of
the famly unit.

Thus, upon consideration of all the relevant factors, we concl ude
that visitation with the grandnother is not in the children s best
interests and that the court’s determ nation to the contrary | acks a
sound and substantial basis in the record (see Hil genberg, 100 AD3d at
1433-1434) .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



