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Appeal from a judgment of the Erie County Court (David W. Foley,
A.J.), rendered September 29, 2016. The judgment convicted defendant,
upon his plea of guilty, of attempted criminal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him, upon his
plea of guilty, of attempted criminal possession of a controlled
substance in the fifth degree (Penal Law 88 110.00, 220.06 [5]),
defendant contends that his agreed-upon sentence is unduly harsh and
severe. Even assuming, arguendo, that defendant’s contention is not
encompassed by his waiver of the right to appeal, we perceive no basis
in the record to exercise our power to modify defendant’s negotiated
sentence as a matter of discretion in the interest of justice (see CPL
470.15 [6] [b])- We note that defendant has four prior felony drug
convictions and that he was on parole when he committed this offense.
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