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Appeal from a judgment of the Genesee County Court (Charles N.
Zambito, J.), rendered April 26, 2019.  The judgment convicted
defendant, upon a plea of guilty, of rape in the first degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon his Alford plea of guilty, of rape in the first degree (Penal Law
§ 130.35 [4]).  We agree with defendant that his “waiver of the right
to appeal was invalid, because [it] encompassed post-conviction
motions” (People v Suarez-Montoya, 183 AD3d 765, 765 [2d Dept 2020];
see People v Byrd, 181 AD3d 1183, 1184 [4th Dept 2020], lv denied 35
NY3d 1025 [2020]).  The sentence, however, is not unduly harsh or
severe.  Defendant’s contention that County Court improperly penalized
him at sentencing for taking an Alford plea is unpreserved for
appellate review (see generally People v Hurley, 75 NY2d 887, 888
[1990]).  Finally, the certificate of conviction incorrectly states
that defendant pleaded guilty on April 25, 2019, and it must therefore
be amended to reflect the correct date of March 25, 2019.  
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