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Appeal from a judgment of the Ontario County Court (Kristina
Karle, J.), rendered June 5, 2019.  The judgment convicted defendant,
upon a plea of guilty, of criminal sale of a controlled substance in
the third degree (two counts).  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon his plea of guilty, of two counts of criminal sale of a
controlled substance in the third degree (Penal Law § 220.39 [1]). 
Pursuant to the plea agreement, County Court sentenced defendant as a
second felony offender to concurrent determinate terms of imprisonment
of five years plus two years of postrelease supervision.  The court
also ordered defendant to pay restitution in the amount of $832.00. 

Defendant initially contends, and the People correctly concede,
that his waiver of the right to appeal is unenforceable because County
Court mischaracterized it as an absolute bar to a direct appeal (see
People v Thomas, 34 NY3d 545, 566 [2019], cert denied — US —, 140 S Ct
2634 [2020]; People v Dozier, 179 AD3d 1447, 1447 [4th Dept 2020], lv
denied 35 NY3d 941 [2020]).  Nevertheless, we reject defendant’s
contention that his negotiated sentence is unduly harsh and severe. 

Finally, defendant contends that the restitution order must be
vacated because the court did not require an affidavit pursuant to
Penal Law § 60.27 (9).  Because defendant’s contention is raised for
the first time on appeal, it is unpreserved for our review (see People
v Dehoyos, 166 AD3d 1576, 1577 [4th Dept 2018], lv denied 33 NY3d 1068
[2019]).  Moreover, inasmuch as defendant agreed to the amount of
restitution as a condition of his plea, he is deemed to have waived
his contention (see People v Connors, 91 AD3d 1340, 1342 [4th Dept 
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2012], lv denied 18 NY3d 956 [2012]).
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