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Appeal from an order of the Supreme Court, Onondaga County (Scott
J. DelConte, J.), entered February 3, 2021.  The order, among other
things, granted the motions of defendants Puneet Kapur, M.D., and
Carmen M. Martinez, M.D., for summary judgment and dismissed the
complaint against them.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Decedent commenced this action seeking damages for,
inter alia, injuries he sustained as a result of the alleged medical
malpractice of defendants-respondents.  Defendants-respondents each
moved for summary judgment dismissing the complaint against them, and
Supreme Court granted both motions.  We note at the outset that
decedent passed away during the pendency of this appeal.  Although
decedent’s daughter, Erin Dougherty, was added as an additional
plaintiff in her role as the temporary guardian of decedent’s person
and property prior to the motion practice at issue (see generally
Mental Hygiene Law § 81.23 [a]), decedent’s death nonetheless divests
this Court of jurisdiction in this matter until a proper substitution
of decedent’s estate has been made by court order pursuant to CPLR
1015 (a) (see Giroux v Dunlop Tire Corp., 16 AD3d 1068, 1069 [4th Dept
2005]; see generally Mental Hygiene Law § 81.36 [a] [3]; Matter of
Vita V. [Cara B.], 100 AD3d 913, 914 [2d Dept 2012]).  Inasmuch as
decedent’s daughter has filed with this Court the appropriate letters
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testamentary appointing her as executor of decedent’s estate, we
substitute her as the “proper part[y]” on our own motion and amend the
caption accordingly (CPLR 1015 [a]; see CPLR 1021; Hallinckx v
Stenbeck, 307 AD2d 915, 915 [2d Dept 2003]).  We have reviewed
plaintiff’s contentions on appeal and affirm for reasons stated in the
decision at Supreme Court.
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