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Appeal from a judgment of the Supreme Court, Erie County
(Christopher J. Burns, J.), rendered October 31, 2016.  The appeal was
held by this Court by order entered October 8, 2021, decision was
reserved and the matter was remitted to Supreme Court, Erie County,
for further proceedings (198 AD3d 1372 [4th Dept 2021], lv dismissed
37 NY3d 1145 [2021]).  The proceedings were held and completed.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of burglary in the first degree (Penal Law 
§ 140.30 [3]).  We previously held the case, reserved decision, and
remitted the matter to Supreme Court to make and state for the record
a determination whether to adjudicate defendant a youthful offender
(People v Cannon, 198 AD3d 1372, 1372 [4th Dept 2021], lv dismissed 37
NY3d 1145 [2021]).  Upon remittal, the court declined to adjudicate
defendant a youthful offender.  Contrary to defendant’s contention, we
conclude that the court did not abuse its discretion in denying him
youthful offender status (see People v Simpson, 182 AD3d 1046, 1047
[4th Dept 2020], lv denied 35 NY3d 1049 [2020]).  Additionally, having
reviewed the applicable factors pertinent to a youthful offender
adjudication (see People v Keith B.J., 158 AD3d 1160, 1160 [4th Dept
2018]), we decline to exercise our interest of justice jurisdiction to
grant him that status (see Simpson, 182 AD3d at 1047).  Finally, the
sentence is not unduly harsh or severe.

Entered:  June 3, 2022 Ann Dillon Flynn
Clerk of the Court


