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Appeal from an order of the Monroe County Court (Michael L.
Dollinger, J.), entered September 25, 2023. The order, among other
things, determined that respondent is a level two risk pursuant to the
Sex Offender Registration Act.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by determining that defendant is a
level one risk pursuant to the Sex Offender Registration Act, and as
modified the order is affirmed without costs.

Memorandum: Defendant appeals from an order determining that he
is a level two risk pursuant to the Sex Offender Registration Act
(SORA) (Correction Law § 168 et seqg.) based on his conviction in
federal court, upon his plea of guilty, of conspiracy to commit sex

trafficking of a minor (18 USC § 1594 [c]). We agree with defendant
that County Court improperly assessed 20 points under risk factor four
for engaging in a continuing course of sexual misconduct. Such a

finding required the People to establish by clear and convincing
evidence (see People v Pettigrew, 14 NY3d 406, 408 [2010]) that
defendant had “engaged in a continuing course of sexual contact” by
“either (i) two or more acts of sexual contact, at least one of which
is an act of sexual intercourse, oral sexual conduct, anal sexual
conduct, or aggravated sexual contact, which acts are separated in
time by at least 24 hours, or (ii) three or more acts of sexual
contact over a period of at least two weeks” (Sex Offender
Registration Act: Risk Assessment Guidelines and Commentary at 10
[2006]; see People v Dupuis, 229 AD3d 1149, 1149-1150 [4th Dept
2024]). Although the evidence presented at the SORA hearing
established that defendant “engagled] in sexual intercourse” with the
victim, we conclude that the People did not establish by clear and
convincing evidence that defendant engaged in the requisite sexual
contact on more than one occasion. Moreover, under the circumstances
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of this case, defendant’s actions underlying his conviction of
conspiracy to commit sex trafficking of a minor do not warrant the
assessment of points under risk factor four because the sexual acts
that the victim committed with others do not constitute “sexual
contact” between defendant and the victim or establish accessorial
liability on the part of defendant for the sexual contact with others
(Sex Offender Registration Act: Risk Assessment Guidelines and
Commentary at 10; see People v Blue, 186 AD3d 1088, 1090 [4th Dept
2020], 1v denied 36 NY3d 901 [2020]; People v Dilillo, 162 AD3d 915,
916 [2d Dept 2018], 1v denied 32 NY3d 905 [2018]; cf. People v
Bracero, 214 AD3d 577, 577 [lst Dept 2023], 1v denied 40 NY3d 902
[2023]). Defendant’s score on the risk assessment instrument,
originally assessed at 80 points, must therefore be reduced by 20
points, which results in a total score of 60 points and renders
defendant a presumptive level one risk. We modify the order
accordingly.

In light of our determination, we do not reach defendant’s
remaining contentions.
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