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Appeal from a judgment of the Wayne County Court (Daniel G.
Barrett, J.), rendered December 21, 2023. The judgment convicted
defendant upon a nonjury verdict of criminal possession of a weapon in
the third degree (two counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a nonjury verdict of two counts of criminal possession of a
weapon in the third degree (Penal Law § 265.02 [7], [8]). Contrary to
defendant’s contention, County Court did not err in failing to grant
summarily that part of his omnibus motion seeking to suppress a
firearm and ammunition underlying his conviction (see CPL 710.60 [2]
[a]), inasmuch as the People sufficiently controverted the allegations
within the motion (see People v Weaver, 49 NY2d 1012, 1013-1014
[1980]; see generally People v Hall, 53 AD3d 1080, 1081 [4th Dept
2008], 1v denied 11 NY3d 855 [2008]). We likewise reject defendant’s
related contention that the court erred in denying that part of the
motion after a suppression hearing. A police officer found the
relevant evidence while searching defendant’s residence pursuant to a
search warrant, the validity of which defendant does not dispute.
That search warrant explicitly permitted the police to search and
seize “[alny and all items which are capable of retaining blood, hair,
fiber, or serological evidence,” a particular pair of shorts, and
other specified items associated with the alleged abuse being
investigated. During the search, the police officer found a soft-
covered gun case in the master bedroom that was capable of holding the
items referenced in the search warrant. According to testimony at the
suppression hearing, the officer opened the soft case in order to look
for those materials, and he immediately observed the firearm and
ammunition inside. Under those circumstances, we conclude that the
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search warrant provided the executing officers lawful access to
anything that might contain the items referenced in the search warrant
and that the officers discovered the firearm and ammunition in plain
view within the scope of the warrant (see People v Brown, 96 NY2d 80,
90 [2001]).

Contrary to defendant’s further contention, we conclude that his
conviction is supported by legally sufficient evidence inasmuch as the
People established that defendant had constructive possession of the
firearm and ammunition. In reviewing the legal sufficiency of the
evidence, we must “determine whether any valid line of reasoning and
permissible inferences could lead a rational person to the conclusion
reached by the [factfinder] on the basis of the evidence at trial,
viewed in the light most favorable to the People” (People v Williams,
84 NY2d 925, 926 [1994]). Here, testimony at trial reflected that, at
the time of the search, defendant shared the bedroom where the weapon
and ammunition were found with his then-wife and thus “exercis[ed]
dominion and control over the area from which [they were] seized”
(People v Delancy, 81 AD3d 1446, 1446 [4th Dept 2011], 1Iv denied 17
NY3d 794 [2011]), and his then-wife testified that the weapon and
ammunition belonged to defendant (see generally People v Tuff, 156
AD3d 1372, 1376 [4th Dept 2017], 1v denied 31 NY3d 1018 [2018]).
Furthermore, viewing the evidence in light of the elements of the
crimes in this nonjury trial (see People v Danielson, 9 NY3d 342, 349
[2007]), we conclude that the verdict is not against the weight of the
evidence (see generally People v Bleakley, 69 NY2d 490, 495 [1987]).

Contrary to defendant’s further contention, we conclude that the
imposition of the fine and term of probation is not unduly harsh and
severe.
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