
October 14, 2010
CASES

No. 154
The People &c.,
            Respondent,
        v.
Tony Council,
            Appellant.

Order reversed, defendant's coram nobis
application granted and case remitted
to the Appellate Division, First
Department, for further proceedings in
accordance with the opinion herein.
Opinion by Judge Graffeo.
Chief Judge Lippman and Judges
Ciparick, Read, Smith, Pigott and Jones
concur.

1

No. 161
Nocenzo Cusumano, et al.,
            Respondents,
        v.
City of New York,
            Appellant.

Order reversed, with costs, and a new
trial ordered.  Certified question not
answered upon the ground that it is
unnecessary.
Opinion by Judge Pigott.
Judges Graffeo, Read, Smith and Jones
concur.
Chief Judge Lippman concurs in result
in an opinion in which Judge Ciparick
concurs.

2

No. 148
Ronald Geraci,
            Respondent,
        v.
Thomas Probst, &c., et al.,
            Appellants.

Order modified, without costs, by
remitting the case to Supreme Court,
Nassau County, for a new trial as to
damages only and, as so modified,
affirmed.
Opinion by Chief Judge Lippman.
Judges Ciparick, Graffeo, Read, Pigott
and Jones concur.
Judge Smith dissents in an opinion.

2



No. 163
The People &c.,
            Respondent,
        v.
Donald McKinnon,
            Appellant.

Order, insofar as appealed from,
reversed and case remitted to Supreme
Court, Bronx County, for further
proceedings in accordance with the
opinion herein.
Opinion by Judge Smith.
Chief Judge Lippman and Judges
Ciparick, Graffeo, Read and Jones
concur.
Judge Pigott dissents and votes to
affirm in an opinion.

1

No. 226
NML Capital,
            Respondent-Appellant,
Montreux Partners, et al.,
            Respondents,
        v.
Republic of Argentina,
            Appellant-Respondent.

Certification of questions by the
United States Court of Appeals for the
Second Circuit, pursuant to section
500.27 of this Court's Rules of
Practice, accepted and the issues
presented are to be considered after
briefing and argument.
Chief Judge Lippman and Judges
Ciparick, Graffeo, Read, Smith, Pigott
and Jones concur.

No. 153
The People &c.,
            Respondent,
        v.
Nathaniel Syville,
            Appellant.

Order reversed, defendant's coram nobis
application granted and case remitted
to the Appellate Division, First
Department, for further proceedings in
accordance with the opinion herein.
Opinion by Judge Graffeo.
Chief Judge Lippman and Judges
Ciparick, Read, Smith, Pigott and Jones
concur.

1
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MOTIONS

Mo. No. 2010-1064
The People &c.,
            Appellant,
        v.
Benito Acevedo,
            Respondent.

Motion for assignment of counsel
granted and Robert S. Dean, Esq.,
Center for Appellate Litigation, 74
Trinity Place, 11th Floor, New York,
NY 10006 assigned as counsel to the
respondent on the appeal herein.

1

Mo. No. 2010-1115
The People &c.,
            Respondent,
        v.
Patrick R. Ashley,
            Appellant.

Motion for assignment of counsel
granted and John A. Cirando, Esq., c/o
D.J. & J.A. Cirando, Esqs., 101 South
Salina Street, Suite 1010, Syracuse,
NY 13202 assigned as counsel to the
appellant on the appeal herein.
Judge Pigott took no part.

3

Mo. No. 2010-795
In the Matter of John M. Baust,
            Respondent,
        v.
New York State Division of Human
Rights,
            Appellant,
et al.,
            Respondent.
(And Another Proceeding.)

Motion for leave to appeal denied.3

Mo. No. 2010-1107
The People &c.,
            Respondent,
        v.
Corey E. Becoats,
            Appellant.

Motion for assignment of counsel
granted only to the extent that Donald
M. Thompson, Esq., c/o Easton Thompson
Kasperek Shiffrin LLP, 16 West Main
Street, Suite 243, Rochester, NY 14614
is assigned without fee to represent
appellant on the appeal herein.
Counsel may, however, apply for
reimbursement of necessary
disbursements incurred in connection
with the assignment.

4
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Mo. No. 2010-833
James Brady et al.,
            Appellants,
        v.
450 West 31st Owners Corp.,
            Respondent,
Extell Development Company,
et al.,
            Defendants.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

1

Mo. No. 2010-1117
The People &c.,
            Respondent,
        v.
Nadirah Brown,
            Appellant.

Motion for assignment of counsel
granted and David C. Schopp, Esq., The
Legal Aid Bureau of Buffalo, Inc., 237
Main Street, Suite 1602, Buffalo, NY
14203 assigned as counsel to the
appellant on the appeal herein.

4

Mo. No. 2010-863
In the Matter of Leesther Brown,
            Appellant,
        v.
Mary F. Foster, &c., et al.,
            Respondents.

Motion for leave to appeal denied.2

Mo. No. 2010-938
In the Matter of Donald H.
Clafin,
            Appellant,
        v.
Elena C. Giamporcaro, &c.,
            Respondent.
(And Another Related Proceeding.)

Motion for leave to appeal denied.3

Mo. No. 2010-881
Christopher Coleman, &c.,
            Respondent,
        v.
Putnam Hospital Center, et al.,
            Defendants,
Marcel Goldberger, M.D. et al.,
            Appellants.

Motion for leave to appeal dismissed
upon the ground that the order sought
to be appealed from does not finally
determine the action within the
meaning of the Constitution.

2
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Mo. No. 2010-1086
In the Matter of Junior Collins,
            Appellant,
        v.
J. F. Bellnier,
            Respondent.

Motion to vacate this Court's August
24, 2010 dismissal order granted.
On the Court's own motion, appeal
transferred, without costs, to the
Appellate Division, Third Department,
upon the ground that a direct appeal
does not lie when questions other than
the constitutional validity of a
statutory provision are involved (NY
Const, art VI, §§ 3[b][2], 5[b]; CPLR
5601[b][2]).

Mo. No. 2010-947
In the Matter of Moises Colon,
            Appellant,
        v.
Brian Fischer, &c.,
            Respondent.

Motion for leave to appeal denied.
Chief Judge Lippman took no part.

3

Mo. No. 2010-907
In the Matter of Dorothea Faison,
            Appellant,
        v.
Nassau County Department of
Social Services, et al.,
            Respondents.

Motion for leave to appeal denied.2

Mo. No. 2010-1098
The People &c.,
            Appellant-Respondent,
        v.
John Freeman,
            Respondent-Appellant.

Motion for assignment of counsel
granted and Lynn W. L. Fahey, Esq.,
Appellate Advocates, 2 Rector Street,
10th Floor, New York, NY 10006
assigned as counsel to the respondent-
appellant on the appeal herein.

2
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Mo. No. 2010-870
In the Matter of Sandra G.,
            Respondent,
        v.
Victor P.,
            Appellant.

Motion for leave to appeal dismissed
upon the ground that the order sought
to be appealed from does not finally
determine the proceeding within the
meaning of the Constitution.
Motion for poor person relief
dismissed as academic.

1

Mo. No. 2010-930
In the Matter of Eddie Gomez,
            Appellant,
et al.,
            Petitioner,
        v.
Brian Fischer, &c., et al.,
            Respondents.

Motion for leave to appeal dismissed
upon the ground that the order sought
to be appealed from does not finally
determine the proceeding within the
meaning of the Constitution.

3

Mo. No. 2010-1127
The People &c.,
            Appellant-Respondent,
        v.
Michael Hall,
            Respondent-Appellant.

Motion for assignment of counsel
granted and Steven Banks, Esq., The
Legal Aid Society, 199 Water Street,
New York, NY 10038 assigned as counsel
to the respondent-appellant on the
appeal herein.

2

Mo. No. 2010-916
The People &c. ex rel. Bryant K.
Hall,
            Appellant,
        v.
William Brown, &c.,
            Respondent.

Motion for leave to appeal denied.
Motion for poor person relief
dismissed as academic.

3

Mo. No. 2010-904
In the Matter of George A. Henke,
Jr.,
            Appellant,
        v.
City of Newburgh, New York,
            Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

2
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Mo. No. 2010-822
In the Matter of Laura L.H.,
            Appellant,
        v.
Jeffrey H.H.,
            Respondent.

Motion for leave to appeal denied.
Judge Pigott took no part.

4

Mo. No. 2010-827
In the Matter of Mia II., an
Infant.

Theresa JJ. et al.,
            Respondents;
Michael II.,
            Appellant.

Motion for leave to appeal denied.3

Mo. No. 2010-886
In the Matter of Johnson City
Professional Firefighters Local
921 et al.,
            Respondents,
Village of Johnson City,
            Appellant.
(And Another Proceeding.)

Motion for leave to appeal granted.3

Mo. No. 2010-906
In the Matter of John D. Justice,
            Appellant,
        v.
Brian Fischer, &c.,
            Respondent.

Motion for leave to appeal denied.
Motion for poor person relief
dismissed as academic.

3

Mo. No. 2010-850
In the Matter of Peter Lane,
            Appellant,
        v.
Thomas P. DiNapoli, &c.,
            Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.
Chief Judge Lippman took no part.

3
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Mo. No. 2010-937
Lincoln Place, LLC,
            Plaintiff,
        v.
RVP Consulting, Inc., et al.,
            Defendants.
---------------------------------
Robert Peters, et al.,
        Third-Party Appellants,
        v.
Michael E. Pekofsky, Esq.,
        Third-Party Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

1

Mo. No. 2010-731
In the Matter of Hattie G.
Martin, deceased.

Miladin Dobric,
            Appellant;
David J. Baron,
            Respondent.

Motion for leave to appeal dismissed
upon the ground that the Court does
not have jurisdiction to entertain it.
Motion for poor person relief
dismissed as academic.

2

Mo. No. 2010-1099
The People &c.,
            Respondent,
        v.
Andy R. Mattison,
            Appellant.

Motion for an extension of the time
within which to apply for permission
to appeal pursuant to CPL 460.20
granted and motion papers treated as a
timely CPL 460.20 application.

Mo. No. 2010-909
Robert McHale, et al.,
            Appellants,
        v.
Michael K. Anthony, et al.,
            Defendants,
Ryder TRS, Inc., &c.,
            Respondent.
Ryder Truck Rental, Inc.,
        Intervenor-Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

1
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Mo. No. 2010-1111
The People &c.,
            Appellant,
        v.
Fayola McIntosh,
            Respondent.

Motion for assignment of counsel
granted and Richard M. Greenberg,
Esq., Office of the Appellate
Defender, 11 Park Place, Suite 1601,
New York, NY 10007 assigned as counsel
to the respondent on the appeal
herein.

1

Mo. No. 2010-1065
In the Matter of Robert P.
Meegan, Jr., &c. et al.,
            Respondents,
        v.
Byron W. Brown, &c., et al.,
            Appellants.
---------------------------------
In the Matter of Joseph E. Foley,
&c. et al.,
            Respondents,
        v.
Byron W. Brown, &c., et al.,
            Appellants.
---------------------------------
Buffalo Teachers Federation,
Inc., et al.,
            Respondents,
        v.
Buffalo Board of Education for
City School District of City of
Buffalo et al.,
            Appellants.

Motion by Buffalo Niagara Partnership
for leave to appear amicus curiae on
the appeal herein granted only to the
extent that the proposed brief is
accepted as filed.  Two copies of the
brief must be served and 24 copies
filed within seven days.

4

Mo. No. 2010-873
Solomon Mesholam,
            Appellant,
        v.
Isabelle Helene Mesholam,
            Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

2
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Mo. No. 2010-1116
The People &c.,
            Respondent,
        v.
Dominique Murrell,
            Appellant.

Motion for assignment of counsel
granted and Richard M. Greenberg,
Esq., Office of the Appellate
Defender, 11 Park Place, Suite 1601,
New York, NY 10007 assigned as counsel
to the appellant on the appeal herein.

1

Mo. No. 2010-866
Edwin Pope, et al.,
            Appellants,
        v.
Safety and Quality Plus, Inc.,
et al.,
            Respondents.
(And a Third-Party Action.)

Motion for leave to appeal dismissed
upon the ground that the order sought
to be appealed from does not finally
determine the action within the
meaning of the Constitution.

2

Mo. No. 2010-1110
The People &c.,
            Respondent,
        v.
John Prendergast,
            Appellant.

Motion for assignment of counsel
granted and Lynn W. L. Fahey, Esq.,
Appellate Advocates, 2 Rector Street,
10th Floor, New York, NY 10006
assigned as counsel to the appellant
on the appeal herein.

2

Mo. No. 2010-1092
The People &c.,
            Respondent,
        v.
Sherman Rivers,
            Appellant.

Motion for assignment of counsel
granted and Lynn W. L. Fahey, Esq.,
Appellate Advocates, 2 Rector Street,
10th Floor, New York, NY 10006
assigned as counsel to the appellant
on the appeal herein.

2

Mo. No. 2010-908
In the Matter of Pasquale
Savarese,
            Appellant,
        v.
Patricia Galgano,
            Respondent.

Motion for leave to appeal denied.2

10



Mo. No. 2010-849
In the Matter of Stanley Smolkin,
            Appellant,
        v.
Thomas P. DiNapoli, &c.,
            Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.
Chief Judge Lippman took no part.

3

Mo. No. 2010-774
Grace Sparacino,
            Appellant,
        v.
Incorporated Village of Port
Jefferson, et al.,
            Respondents.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

2

Mo. No. 2010-871
Eugene Travers et al.,
            Appellants,
        v.
RCPI Landmark Properties, LLC,
            Respondent.

Motion for leave to appeal denied with
one hundred dollars costs and
necessary reproduction disbursements.

2

Mo. No. 2010-1102
The People &c.,
            Respondent,
        v.
Omar Washington,
            Appellant.

Motion for an extension of the time
within which to apply for permission
to appeal pursuant to CPL 460.20
granted and motion papers treated as a
timely CPL 460.20 application.

2

Mo. No. 2010-949
In the Matter of Everett
Williams,
            Appellant,
        v.
New York State Division of
Parole,
            Respondent.

Motion for leave to appeal denied.
Motion for poor person relief
dismissed as academic.

1
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Mo. No. 2010-902
Youni Gems Corp., et al.,
            Respondents,
        v.
Bassco Creations Incorporated,
            Defendant,
Efraim Basalel, et al.,
            Appellants.

Motion for leave to appeal dismissed
upon the ground that the order sought
to be appealed from does not finally
determine the action within the
meaning of the Constitution.

1
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