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hanking concern, plaintiff allcges that it relied upon i i i i ~ r c ~ ~ r c s e ~ ~ t ~ t i ~ ) i ~ ~  imadc by thc company and i t s  

pi-incipal regardi 112 coipi-ate finances and regulatory compliance and  hat these misrepl-esenlalions 

induced plaiAlT lo advance tlic liiiiids. Dekndants niove to dismiss tlic First A n ~ c ~ l c d  C'ornplaiilt Ibr 

Ijilui-e tu state a claim, iailurc to plcad baud with particularity and upoii documcntary evidence. 

(CPLR 321 1 [a][ 11, [71 and CPLR 301G[b]). Tlic court denies the inolion exccpt to tlic cxteiit set 1'01-th 

1 x 1  0 w . 

Thc Fii-st.Amendud CompInint/l3ack,~round 

' I  '11 e ro 1 1 ow i i i  g fiic 1 s arc hi 111 tllc Firs 1 A 111 c ti d cd C'o i i i p  1 ai n 1, p I ai n I i ff s o 13 p o s i t i  g aff? d nv i t and 

1hc I.ClCvilI1t Irii1isnctionid documcl1k atiilcxcd to the patlics' sublnissioiis. Plaintiff Inler-Atlantic FL1lld, 

L.1'. ("Inter-Atlantic") is a private eqiiity fund that iiivests in carly-shgc conipatiies. Defeiidanl Globiil 

G m  LI p H o 1 d i I I gs , Ti 1 c . ( I '  G I ob a 1 Group 'I) is ;i c o rp o ra t i o 11 t 1 la t pro v i cf ex 1-es i d en I i ;i 1 I ii o I' t gigc 13 i'o (1 11 c t s . 

Global G r o ~ ~ p  has two wholly-owiicd subsidiaries, non-parties Global Hoine Loans Sr. Finaiicc, Inc. 

("Global TIoine Loms") aiid Aiiicrican 'l'ille Agency, Inc. (d/b/a Easy-C'losc Scttlcmcnt Sci-viccs) 

("Am c r i c ai 1 Tit 1 e") (c o I I cct i v e 1 y , 'I the Corn p an i cs I) . G 1 ob ;i 1 Hoin e Lo an s o ffc r s 111 c)  rt g:ig,e bank i 11 g 



services, and Amcrican 'I'itlc provides title and closing scttlciiicnt sciviccs. Dcl'cndatit William G ,  

Alvaro ("Alvaro") is chairinan, c h i d  exectilive olTicer and sole slockholdcr of Global Group aiid chief 

executive oftjccr of Global Home Loans. 

In late 2003, Alvaro placcd a newspaper advertisement sccking funding for iiici-gcrs, 

iicquisi tions aiid cxpnnsion d- Ihe Companies' business. Tiitcr-Atlantic responded, and,  in  eai-ly 2004, 

Alval-o sent Inter-Atlantic a "Chnfidenlial Memorandum" ("McruoraiidLrni") lliat noli-party Global 

I-Tome Loans had prcparcd. The Memoi-andiim provided iriforniatjoli regarding tlic C'oinpaiiics arid 

oiilliiicd tlicii- plans to hecomc 3 lcadcr in the mortgage bmkiiig indiistry. Defcndiinls also scnl Inlcr- 

Allantic lxilancc sliccts and siatenients of income 3s o f  r>ecember 3 1, 2002. 

A Iter wviewiiig thc materials, Jiitcr-Atlnntic conducled duc diligence iiito tlic Coiiipal-iics' 

opei-ations. It rctaincd an independenl accountiiig ljrm to iiivestigile the Companies' fiiiiiiiccs, intciml 

iic co LI I i t i 11 g coli t 1-u 1 s, I 11 e rcaso I i ab 1 ci i cs s o 1 re 1 at ed - p arl y 1 r;i 11 s iic l i o ii s 311 d 111 at cri a I c o i ~ e  spo n (1 el i c e w i I li 

I i i II 1 ii c i p a I ,  s tal c a 11 d fcdcra I 1-egu I ato iy agcn c i cs , TI c rend an t s p ro vi d ed t h rcc yea rs o F ti 11 ai i c i a 1 

statemcrits, acccss to the Chmpaiiics' accounting firm and that h i ' s  working pqxrs  for thc ycar 

ending 13ccciiiber 3 1 ,  2003 atid iiiatcrials 1-elating 10 govcmniental pennits, litigation, fcdcral taxes and 

co ipoi-at e mi t i  ti tcs. A 1 t l ~  o iigh In tcr-At1 x i  t i c's i 11 (-1 epeiid en t x c o u  I 1 tant r-ai sed c m  c m  s regarding G 1 o 1x1 I 

I-lome Loaii's accoiiiitiiig practices, it fi7uiid no iiialcrial errors in ils financial slalements or 

tl c f i c i en c i es i 11 ~ L I  1 at o ry corn p 1 i ;i 11 c e. 

On July 16, 2004, liitcr-Allantic, Global Group aiid Alvaro ciitcrctl iiito n Note aiid Wanant 

1' LI rc h asc A g - e  em en t ( "A g rcc 111 cii 1"). In ex ch a I i gc I% 1- pro v i d i ii g % 4,O 00,OO 0 to Cr 1 ob :L 1 (;1-o U]J, 111 t t ~ -  

Atlaiitic obtained a 1 O'%, scnior secured notc fi-om Global G r o u p  payable in 2003. Adciilion:illy, Inter- 

Atlantic ohtaiiiccl a wan-an1 for 2,500,000 s l ims  of Glolial Group's stock and entered sqxiixte 

qyeeiiieiits will1 tlic C'orupanics iindcr wlijcli Inter-Atlantic obtailied sectirity inlerests in their asscls. 
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Alvaro also agrccd to it limitcd pci-soiial indcmnificatioii provision. As is relevanl hcrc, section 

8.4 of the Agrecmcril provides: 

Alvai-o sliall indcmnify and Iiold hai-iiilcss [Inler-Atlniitic] 
and its Affilialcs and their rcspcclive clircctors, ul'iicers, 
and agenls horn rind against any and all Losscs solely 
arising out of or rcsulling from . . . a matcrial 1~1-each of 
any I-eprcscntation or warranty of Ilic C'oiiiyany set forth 
iii AR'I'lC'I,E 111 as a resiilt of franc1 of thc Company 
a i d o r  Alvaro. 
(hpl1:isis supplied). 

Among tlic wan-antics and reprcsctitalions in Article 111 wcrc lliose sel foi-tli iii sections 3.7(;1)- 

(b), in  wliich Global Groiip asser-lcd that various financial stalcmmts between Ilcccinbei- 2002 arid 

April 2004 "i'airly prescnt tlie financial condition aiid changes i n  slockholders' equity . . . as :it llic 

dzitcs i t i id 1.01- the periods to which tlicy apply . . , No false o r  arlificial cntiy has been madc iii Ihe 

bouks and records 01'tIie Clompany o r  any Coiiipany Subsidiaiy." Additionally, iiI section 3.1 3, Global 

ht.reloI'oi-t: opcratcd in compliancc in all riiaterial I-cspects with all applicnblc laws, rilles, rcgilalions, 

codes, ordiiia~~ces, orders, policics, nnd giiidcliries of all Gover-nmciit Authorities . . , .'I Finally, i i i  

section 3,26, Glohal Groiip wai-ranlcd that "[iilo rcpreseiilatioii . . . madc by the C'onipiiy or any  

C'oinpany Subsidiaiy iii this Agreement . . , 01- any other Docuiuent dclivcrcd by or oii beliall'of Llic 

(I'oiiipany o r  m y  C?oiiipany Subsidiary . . . contains any tinlr~ic stnlemcnt or'a mulerid lict or omits to 

stale 21 riiaterial Ihc~ necessary 10 makc the statciiieiits contained hcrciii or thercin riot mislencliiig." 

I n  Article IV of the Agl-ccmcnt, Intcr-Atlanlic inade several I-epresciitations re-gardin~ its 



Ihat i t  understood that Ilic investment the Agi-eement contcinplated carried a high deg-ee ori-islc. 

Fui-ther, section 4.7 of thc Agreement provided: 

No oi-al or written rcpresenlalions have been made, stid [Intcr- 
Atlantic] has not rcliccl upon any rcpreseiitations of any officer, 
dircctor, employcc or other personas related lo this transaction 
exccpl as othenwisc set h t h  in this Agreement, the otlict 
Transactional ciocumcnts or in any ccrtificatc, instrument or othcr 
document hcing dclivered i n  connection herewith. 

Additionally, the Agrccnient subjcctcd plaintiffs obligation to close to tlic condition i t  “shall 

havc cony~leled all ol‘its biisiiiess, legal and accounting due diligence with respect to thc C:onipmp and 

its business and operating plan arid sliall, in its sole judgt~icnt, be satisfied with the resulls thcrcoi’.” 

Siiniillancously w i h  the execuiiori of llie Agrccnicnl, Global Group executed a Senior Seciircd 

Note. Section 6 set foi-th various cvciils of dcfault. Under 6(c), the Note pciinitted acceleration if 

“[alriy representation or wan-anly inadc by [Global Group I iri the [Agrccmciit] . . . sliall havc beeii 

iiiiti-ire or iiiislcadiiig iii any niatcnal respect as or the Closing Date.” 

Plaintifi’allcges iliat, in ihe first quarter of 2005, it  rctaiiied an auditing linn that iclciitilied 

iiiiiiicrous accounling ii-regiilarities in  the Companics’ 2004 fiiiaiicial slalcnicnts. In pxticiiliii-, the fir111 

noted tliat Global Home Loans and American Title liad not recoiiciled cash and escrow accounts to 

detailed soliediilcs; that American Title lacked detailed written docuniciilation of its accuuniing 

proccdures; tlial disparitjcs existed between American Title’s subsidiary Icdgcrs and the gciieral ledger; 

and 111 at Am cr i c ni 1 ’ 1 ‘i 1 I c I ac k ed 11 i c i 11 t mi a1 c D ii t 1-0 I s Lo s cgrega t c csc 1-0 wed li du c i ai-y ass c ts li-o 111 

scneral assets. ‘fhc audit also rcvcalcd that Ainericaii Title erroncoiisly cLitcgorized loa11 payiients 

plnintift’s niaiiaging director liirllicr allcges that Americmi Tille coi~ziiiingled its l i m d s  with iiioilcy i n  
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liducini-y accounts ;IS of Deceniber 3 1, 2003; that Alvaro rcceivcd moncy from hrsncli nianagers that  

Glohal Home Loans' 3003 financial statcnicnts did not rcpoi-t; and that tlic 2003 financial statement o r  

G 1 ob a1 1 I o 1-11 t: Lo iiiis ;11ic1 Ai-rier i c an Title i m p  prop ri at e 1 y acco u t i  1 ed for re1 a t ed p iir l y t riiii s iic t i  NIS 

among those cornpanics as well as among Alvaro's othcr busiiicsscs. 

In late 2004 Alvaro adviscd Inter-Atlantic that thc Ncw York Statc 13anlting Lkpi-tiiieiit was 

investigating Global 11oil-i~ Loans' opcratioii oliict branches. Additionally, at about the s m c  time, thc 

LJiiited States l.)epartmenl of Labor began investigating Global Home Loaiis 101- m i n i i i i i i i n  wagc 

violations in conncclion with its payment of ccrtain loan originators. As a result ofllie federal 

invesligalion, Global Honic 1,oans had lo changc i ts  coniniission praclices. As it I-esult o r  the Banking 

1)e p art men t i i i  v es I i ga t i o t i ,  G Io b a I Horn e Lo an s entered i t i  to a set t I em en 1 I h at severe 1 y ti nd eiiii ined i t s 

loan origiiiatioii Lraiicliisc. Global IIoiiie Loaiis had to ( I )  cease a l l  net branching activities; (2) rcli-aiii 

li-oiii establishing any new branclics for Iwo years; (3) post an additional surcty hond; (4) remain 011 

pm1)atioIi for two ycai-s; and ( 5 )  pay $50,000 in fines. 

'l'lie complain1 allcgcs that Global Group's business significantly deterioralcd in 2005. I I I  May 

2005, Faiiiiic Mae advised Global Home Loans that it was in vio1:itioii of tlic agency's net-worth 

icquii-eiiients as a result of losses and thc sccurity iiitcrcst graiitccl to Inter-Atlantic. OH Dcccnibcr 2, 

2005, tlic parties entered into an amendmcnl of thc agl-ccmcnt ("Anictidnicnt"), in  which plaintil'f 

agrccd t o  rclcasc its secui-ily interests in Global Honic Loans and waivc its right to review thc 

C'onipanies' audilcd financial statenicnts fur 2004. In exchaiige, Global Group agrcccl to provide 

plairitill' will1 audited jiiimcial slatemenls for- 2005 hy March 2006 aiid agrccd tliat the fitiliirc l o  pay 

the Notc by Jiine 30, 2001) would constilulc a dcfault unless Global Group nict ccrtaiii iict iiicmic 

goals that y e w  Global Group also agreed to r-eiiiiburse plainliff for cxpcnscs i t  inciirred in coniieclioii 

with [lie Aniend mcnt. 
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Global Group did not provide lhc financial slatcments, meet tlic net iiicoi-ne rcquirenients or  

reimburse plaintiffs ;IS the Amcncliiiciit reyuircd. On May 8, 2006, plaintiff noti l i cd  defendants that 

Glohal Group was in default ol- ils obligations undcr thc Agreement arid the Arnendnicnt and declarcd 

the oiitstaiidiiig amouiits o f  approximalely $4.7 million due and payahlc. Global Group lins not paid ils 

indchtcdness, and Glubal I Iome Loans allegedly suirendered its New York mcxtgage banking licciise 

uflkctivc May 17, 2006. ‘l’his action followcd. 

‘I’hc First Anicndcd Complaint sets forth four caiiscs oractiori. The first causc of‘aclioii asserts 

tha t  Alvai-o and Global Gmiip fraudulcnlly induccd plaintiff to cnter into thc Ayeement, lhc 

Aiiiendiiiciit and rc1:itcd transactions. ‘I’lic scconcl c;iiisc 01 action Inirsucs the same claim under a 

theoiy olnegligciit misrepresentation. The third cause of action demands a declaratory judgiiienl that 

Alvaro indemnify plaintiff pursuant to section 8.4 of the Agrccmeiil, and the Iburth c:iusc 01‘ action 

sccks the saiiic relief agilirist Global Group. PlaintiTCalso seeks puiiilivc damages ag:iiiist defeiidants. 

Discussiog 

The coiir~ grants tlic motion to dismiss as to the fraud, negligent misrcprcscntation and punitivc 

damages clairiis but otlieiwise denies it. On a motion to dismiss, thc court niust “accept the fiicts as 

allegcd in tlic coiiiplaitit as ti~ic, accord plaintiffs the bene13 of every possible favorablt: in  r c r e~ lc~ ,  aiid 

detciininc oiily whctlicr the I‘acts as allcged 1 3  within aiiy cognizable legal thcory.” ( A i n a v  Indus., lnc. 

Retireiiiciit ‘I’rust v Brown, Iiaysman, M illstein, Fclder & Stciner, 96 NY2d 300, 303 [ZOO 11). ‘I’hc 

standard “is not wliethcr the plaintifllias artidly dralted the coinpl~iirit but whcthcr, deeming tlie 

complaint to a l l ey  wliatevcr can IJC rcasonahly implied fi-oni its statemcnts, a cause ol‘action caii be 

sustained." (Stcncliy, Inc. v ‘l’lioni Rock Rcnltv Co, ,  163 AD2d 46, 48 [ 1st Dcpt 19901). Furthei-, the 

court may freely considcr aulidavits of tlic plaintiff to cure any clel‘tcts iri the pleadiiig. (J<ovcllo v 

Oinlino Realty (lo., 40 NY2d 633, 635 [ 197hI). Whcrc, as here, a party siitmiils docunicnlary 
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cvidcIicc i n  support o r  its motion, :I coui-1 91-arils dismissal only if the I~~i i tc r j~~ls  coiiclusivcly estahlish 

a delknse as  ii iiiallci‘ of law. (1,con v Marlincz, 84 .NY2d 83, 88 [ 19941). T-Jltimately, “tlic critcrion is 

wlictlicr tlic proponciit o l  the pleading lins a cause ol‘ action, iiol wlictlicr hc has stated one.” 

( C i i i ~ p h e i m e r  v Ginzbw-g, 43 NY2d  268, 275 [ 19771). 

I ,  i I, c ral1 y c o I i s t ni i i i g thc co m 1’ 1 ai 11 t , as 13 1 ai 11 ti ff‘ s oppo s i II g a l‘tj (1 av i t sup p I em en t s, t h c c c) I I 1-1 

iigaiiist both defcdants. Specifically, plaintiff may  scclc indcni1iific;itioii for its losses piirsuaiit to 

seclion 8.4 ol’tlic Agrccincnl lo tlic cxtciit it can prove that tlic rcprcscntntioiis 2nd warranlies in 

Article 111 1-egai-ding tlie Coni panics’ 2003 financial slat eiii en t s and rcgii lalory coiiip liaiice wcrc I‘d so. 

P 1 ai I it i 11 s a 1 1 ega ti on s conc erii i 11 g, the c o 111 i n  i n g I i 11 g o f fii n d s, i 111 prop c r x co i i  n t i 11 g o L rii n (1 s I-cc c i vcd 

2nd rclalcd party transactions al‘ford defendants with sufficient noticc of lhe claims against thcm, ;IS do 

of action seck dcc13ralory i-clid; the court deems tlicm to plead ordinary contract claims. “A C;LIISC ol‘ 

action Ibr II declaratory j u d p c i i t  is uniicccssary aiid inappropriate when tlie plaintil‘l‘lias ai1 ndcqu:itc, 

altci-iialivc remedy in anohcr  forni of action, such ns bi-cacli o r  contract.” (Apple Kccords, 1 1 ~ .  v 

C:agitol Records, Tiic., 137 AD2d 50, 54 [ I  st Dcpt 19SXI; scc also Artcch 1nlbi.nialioii .C;ysle~r~~~~,.L.L.(.~: 

v Tcc, 280 AD2d 1 I7 [ l  sl L k p t  20011). 

L) e h i  d an t s c cii t c r their obj cc ti 01 i s on t 11 e c om p I ;i i 11 1 ’ s rc 1 i an c c II p o n I h c Con l id  en t i ;I 1 

Mcinoranduiii and varioiis prc-contractual oral statements. Although thc coiirl coiiciirs with 

clci’cncl aiit s 1-egai-d i iig t lie p rcc I lis i vc c fl‘cc t o f tlie Meinorand u i i i  ’ s ex pi-css d i sc I ;i i iii ers and t li e 111 q e r  

c 1 ii 11 se i n t h c Ag rcciii cn t , p 1 ai n t i s o p posi t i o i i  a11 nil do ii s i c  1 i m c c  on ex ti-;i-con t I-aclual I-cp 1-cscii t Lit i o I i s 

iii I>vor oLIlie specific warixiitics iii Articlc I11 or the Aycement.  Siriiilarly, dcfcndants’ ohjeclioii to 

t 11 c c o I 1111 1 ai i i 1 ’ s 1 i i i  11 1-0 per re 1 i a ii c c c) 11 1) o s t -c 1 0  s 1 11 3 ;IC c c) I in t i  ng i rre gii I ;I r i I i es ii nd no 11-c o m p1 i an c e w i t h 
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G AAP is i i i  oo t given 11 I ai n t i fi' s i dcnti fi cation iii its opposing a ffi (1 avi t, o f 111 at eri al , no ti-G AAP I-c la t cd 

violations in 2003 xiid carlicr, I'lainliff has also allcged sirfficicnt facts li.om which the court can iniki- 

that dcfciidants kncw their operations violatcd bailking and labor laws prior to thc closing, cvcii i r; ;ts 

dcl'eiiditnls cnrrcctly point out, plaintil'l'cannot charge del'eiidants with hiling to disclose the cxistciice 

of the a p i c y  invcsligations that only coi1iii1ci1ced after the execution of'llie Rgrccrnciil. 

Dcfciidiuits also siiggcst that plaintiff s contractiially acknowlcdgcd status ;is :i sopliistic,ilctl 

Agreement spcci l i ca  I ly grants plaint i 11' remedies to address ti1 isstatcinelit s in  the waimit ics. T l l c ~  

pi-o v i s i c)  I 1s w o 11 1 d h c 111 c ai ii 11 g I es s i f p 1 ai I 1 ti f17  s s u pli i s t i cat iori and d i 1 i Sen c c ai1 t o 111 at ic all y t1 ai-rcd a 11 y 

cl:iiiii o l - h u d  against defendants. To the exlcnt dclciidaiits suggest that plainliff had or shoiild have 

had actual knowledge of thc Companies' truc financial condition or legal compliancc, dej'endants arc 

mcrcly I-aising n 1:;lctiial qiicstiaii rcgal-ding reasonable rclinncc that is not amcnablc to 1-esnlu~ioii at this 

~1rocccl ii rit 1 j t i  nc 111 rc. 

Tlic c m s e s  of actioii for fraud snd inisreprcscntation, however, are either superfluous 01- 



misrcpi-cseiilalions also concciiied matters relating to loails not specifically addressed by wal-ranlics]). 

W1iei.c the parties havt: specifically coiitractcd I‘or remedies in  h c  cvcnt of niisrcprcsc.~itatic,n, the 

aclion should proceed in conlract ratlicr tliaii tort. (Set: In  Re Enron, 2005 WI, 356985 at ?‘l 1 I SDNY 
2OoS]). Here, thc parties iicgoliated a discrete indcninity provision to address “any aiid all losses” ;is ;I 

rcsult of the defeiidant’s fraud 01- misrepresentalion. 

Also, nsidc li-oin demanding punitive damages (that I dismiss infra), plainlifl’docs nol cxplriiii 

how Ilic aiiioiiiit ol- damagcs it  could obtnin ltom breach of warranty or hreacli ni’thc agrccmcnt i s  any 

dill‘erenl 1-1-om what i t  could obtain llirougli a h i d  claim. Indeed, [lie damagcs plaintiff dcscribcs 

Troni Ihe alleged fraud, iiaiiiely ils initial investlimit and acci-ued interest (see PI. Opp. Mcm. a1 ZO), 

appcar to  bc exaclly h e  saiiic clamages lhat plaintiff could obtaiii through 131-each olcoiitraci. (u. 353 
also 1.13. Mor,crin Kiiillilig Mills.& v Reevcs rJrothcl-s, lnc., 243 AD2d at 423 [ lW7]). 

Plaiiitirrs claims relating to tlic li-aiidiilenl inducenient of the Amcndniciit hi1 as n iiizlttci- 01‘ 

law [iiider C1PI,R 301 6(b). “Geiieral allcgations that a parly entered inlo a contracl wilh the intenlion 

no1 to pcrli3im it are iiisufi‘icictit to supporl a claim for fraud.” (Towti HOLISC Stock I J L ’  v Cloby 

I-lousinr C . g x ,  36 AD31 509, SO9 [ Is1 Dept 2007]). Moreover, statements of “prediclion or 

expcclatiori” ;LIX not action:ihlc. (NatLiropatliic Labs Intern., Inc. v SSI, Americas, liic., 18 AD3d 404 

[2005]). Nor  x c  iiicre opinions regarding coiporate pe rh i l ance .  (& Lone0 v Bjller Eciiiilies 11, 

L.p., 278 AL>2d 07 [ I sl Dcpt ZOOOJ).  Accordingly, plainlift‘ crinnot prctiiisc a fraud claim upoii 

a 1 1 cga t io i i  s of A I v a 1-0 ’ s 21 1 e ged I-e 13 ires en t at i o n s th :it bus i iics s wrl s “s 11-0 11 g” or “promising” o 1- 111 ii 1 lit: 

woulcl “do wliatevcr [he] iiccdLed] to do to ensure tlic f i i - i n  IIIC>VCS i i i  the i-iglit &I-cctioii and yuui- 

iiivcstiiicnt is covcrcd,” ~ ~ n ~ ~ t ~ c i ~ l ~ ~ i - l y  when he inadc tlicsc rcprcsciitntioiis at a tiiiic wlicii ~ > I i l ~ i ~ t ~  I’f 

concedes kiinwlcdge of the scrious naturc o l  tlic Companies’ problems. 
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Fina 

dispiitc ovei 

ly, tlic coiir~ dismisses tlic plca Tor piinitivc dniuages. ‘I’liis gardcn-variety couuiiercial 

a fii i 1 cd i I 1 v cs t 111 c I i t bet w een so 1111 i s t i c a t ed p 1. i v3 t c 13 s rt i cs docs i i  o t i i i i  11 1 i c ;I t c cg rcsi o 11 s 

tortioils condiict dirccted at t lw general piiblic. (New Yolk TJniv. v Cloiitinental 111s. Co., 87 N Y 2 d  30s 

1 1  l)f)S]; Rocanc!va v Eq[iitiible I,ilk Assur. Soc., 83 NY2d 003 [ 1094]); Rivas v Amerinicd USA Inc., 

34 AT)?d 250 11 sl I->ept 20061). 

Accoi-dingly, it i s  

ORDERRI), that the motion to dismiss is graiileti to tlic extenl of dis~nissing thc first aiid 

second ciiiiscs olaclion aiid the plca for piiiiitivc damages, and those claims arc scvered and dismissed; 

and it is liirther 

OI i I lEREl~,  that tlic p;irl of thc motion to dismiss the third and fourth causcs of action is 

dciiicd to the cxtcnt tha t  plaintiff may pursue Ihosc claims in contract; and i t  is fill-tlm 

D ;1 t cd : 

the 

Ilie 
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