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The following papers, numbered 1 1o were read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...

Answering Affidavits — Exhibits

Replying Affidavits

Cross-Motion: [ Yes [ No

Plaintiffs have aprlied to transfer this case to the Commercial Division
pursuant to Paragraph G of the Guidelines for Assignment of Cases to the
Commercial Division. This case was assigned to Honorable Edward H.
Lehner pursuant to a Request for Judicial Intervention filed by defendants,
which had been incorrectly completed, in plaintiffs’ view. The case was
assigned on October 15, 2004. Even though plaintiffs state that they regarded
the case as commercial from the time they purchased the index number, they
did not take any action about the misassignment until February 22,2005, when
they applied to Justice Lehner by letter for a transfer. Since the assignment of
the case in October, there have been two appearances in Justice Lehner’s Part
for conferences. Plaintiffs contend that these appearances were no more than
adjournments and even have submitted an affidavit of counsel who was
present in December 2004 reciting the events at that conference as she recalled
them, which defense counsel has challenged. The Administrative Judge now
finds herselfin the position of being asked to evaluate just how substantive the
two appearances in Justice Lehner’s Part were and to determine what
preliminary work may have been done in connection with a pending motion for
summary judgment, as well as to act quickly since just a few days from now
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there will be argument on that motion before Justice Lehner. The
Administrative Judge should not have to make such an evaluation. The
question of where a case ought properly to be assigned should be raised
expeditiously, promptly after an assignment that a party considers to have been
made incorrectly. Here, plaintiffs waited over four months, without any
justification. At the very least, counsel for plaintiffs should have raised the
question when actually present before the Justice’s Law Secretary on
December 15, 2004. Instead, counsel waited two more months. Furthermore,
to reassign this case now would very likely result in additional delay until the
matter can appear on the argument calendar of a new Justice. This delay
would be unnecessary; if the case truly belongs in the Commercial Division,
that could have been determined and the procedures needed to effectuate that
could have been implemented in the days or weeks after October 15, 2004,
while the motion now submitted was being briefed. The application is denied.

Dated: March /1. 2005 O@Q/

AN
(/ |

),




