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SUPREME COURT OFF THE STATE OI' NEW YORK
COUNTY OF NEW YORK: PART 39

PRIML INCOML ASSLEET MANAGEMENT,
INC. and LIBERTY BANKEFRS LIFE Index No. 603164/05
INSURANCL CO),

Plamtifts,

- against -

AMERICAN REAL ESTATE HOLDINGS L.P.
and AREIT WINDSOR TLOCKS, TL1.C,

Delendants.

FREEDMAN, I.:

The motions with sequence numbers 001, 002, and 003 are consolidated for joint
disposition.

PlamulTs brought this action to, wmong other things, compel defendants to sell them two
commercial propertics. Defendants entered into a contract with plaintifl Prime Income Asscl
Management Ine. (“Prime”) for the purchase and sale of three properties, but after the partics
closed on one property, delendants refused 1o close on the others on the ground that the contrict
had automatically terminated on the scheduled closing date.

In motion # 001, plaintifls move for leave (0 amend and supplement the complaint to add
the unsold propertics’ tenants. First National Supermarkets, Inc. and Stone Container
Corporation, as defendants.

In motion # 002, plaintifts move pursuant to CPLR 2701 for an order dirccting defendants
to deposit mto court the rent and other payments reccived in connection with the two unsold

properties. In the altermative, plaintiffs scek an order compelling defendants to deposit the




payments into a third-party escrow account. Defendants American Real Estate Holdings 1..P.
(“AREIT"Y and Arch Windsor Locks, 1.1..C. cross-move for summary judgment dismissing the
complamt.

In motion # 003, plamtils move for an order preliminarily enjoining defendants from
transferring or encumbering the two unsold properties, [rom disbursing any rent payments they
received in connection with them, and [rom taking any action that affects the status of the

underlying leases with the properties’ tenants.,

FFactual Background and Allegations

The complaint alleges as follows: plamt(T Prime Income Asset Management Ine.
(“Prime”) and defendants entered into a Purchase and Sale Contract cffeetive as of November 29,
2004 (the “Contract”™) for propertics located in Connecticut, Michigan, and Wisconsin.

The partics closed the transaction on the Michican property. Therealier, they amended
the Contrac( five times in writing Lo re-schedule the closing date for the Connecticut and
Wisconsin propertics; the last written amendment extended the closing date to “no later than
Maonday, April 18, 2005, time being of the essence.”

The parties did not close by April 18. On June 15, 2005, delendants notificd Prime by
letier that they were terminating the Contract pursuant to 11s scetion 5(h), which allorded
defendants the right to terminate if, as was the case, the lender that held the mortgage on the
Connecticut property had failed to consent to Prime’s assumption ol the loan. Plaint(ls™ central

allegation is that defendants breached the contract by purportedly terminating and refusing to

[X9]




perform, because after the Tast written amendment was executed, defendants orally agreed to
extend (he closing date 1o July 10, 2005 or later.

The complaint asserts five causes of action. The [irst alleges that defendants breached the
Contract by purporting to terminate it. The second, for promissory estoppel, alleges that
plaintiffs reasonably relied upon defendants’ promises to adjourn the closimg. The third, for
neelivent misrepresentation, alleges that AREIs president, acting on behall of both defendants,
neghgently represented Lo plamults that defendants would waive any time limntation, and that
they would not require an extension in writing. ‘The fourth seeks declarations voiding the
purported termination of the Contract and holding that plaintiffs are entitled to specific
performance. The 1(th secks an award of reasonable attorney’s [ces.

Moving [or summary judgimient, defendants argue that (1) pursuant to Scction 12 (b) (1)
of the Contract, the Contract automatically terminated on April 18, 2005, (2) any oral agreement
to extend the closing date is unenforceable, becausce the Contract provided that all amendments
must be in writing and signed by the party to be charged; and (3) Prime’s clanm [or specific
performance is time-barred under scetion 12 (¢) ol the Contract, which provided that Prime had
only thirty days afler the scheduled closing date to sue for specific performance.

Plaintiffs argue that the Contract did not automatically terminate, because defendants
orally agreed (o a later closing date, and both sides of the transaction partially performed by
preparing for the closing for months after April 18. They contend, moreover, that the cquitable

doctrines ol waiver, part performance, and estoppel bar defendants [rom relying on the statute of

[rauds (General Obligations Law § 13-301) or the Contract’s requirement of a writing.




Discussion

Plamnti{fs” three motions are denied, and defendants™ cross-motion for summary judgiment
dismissing the complaint 1s granted. Defendants have made a prima fucie showing, that they arc
entitled 1o summary judement on their cross-motion, and plaintfs” opposition fails to raise a
triable issue of fact. Consequently, plantiffs’ motions are not viable.

Section 12 (b) (i) of the Contract provided that if Prime faled to pay the balance of the
purchase price by the closing date, with time being ol the cssence, the Contract automatically
terminated unless defendants elected otherwise. Prime did not pay the balance by the closing
date ol April 18, 2005, and plantif(ls do not assert that defendants were at fault. When, as here,
the partics sct down their agreement in a clear. complete document, as a rule their writing will be
enforced according to its terms (W.W.W. Assoc. v Giancontieri, 77 NY2d 157, 162 [1990];
Stkconder v Prana-BF Parmers, 22 AD3d 242,243 [ 1 Dept 2005]).

Plamtills arguc that the Contract did not automatically terminate because the partics
orally agreed to extend the elosing date, but the merger provision contained in the Contract
contradicts that claim. (Sce General Obligations Taw § 15-301; Cornhusker Farms v Hunts
Point Coop. Mkt., Ine., 2 AD3d 201, 203-04 [ I Dept 2003]; Gottlich v Newton, 253 AD2d 383,
3841 Dept 1998]). According to Scetion 13 of the Contract, the “[Contract] represents the
entire [contract] among the parties with respeet to the subject matter hereof” and “no consent (o
any departure by any party from the provisions of this [Contract] will be effective exeept

pursuant 1o an instrument in writing signed by the party who 1s claimed to have so consented ...




As [urther opposition, plaintifls submit transcribed oral statements made by AREH’s
president to plamntiff™s representative, which plamtifls characlerize as an oral extension.
However, 1lthe only proof ol an alleged agreement to deviate {rom a written contract is an oral
exchange between the parties, the writing controls (Rose v Spa Reulty Assoc., 42 NY2d 338, 343
[1977]). Inany event, the transcribed statements do not constitute an ¢xtension or waiver.
Rather, ARLEH's president expressed ambivalence about the parties’ failure to consummate the
transaction because “we never felt we were selling at a great price and never felt ike we were
sellimg at a bad price.”

As for plamtiffs® elaim that defendants orally waived the requirement of a writing, an oral
watver requires (1) partial performance by the party seeking to enforce the warver or (2) estoppel.
Tavior v. Blaviock & Partners, L.F., 240 AD2d 289,296 [1¥ Dept. 1997]. A party which claims
partial performance must show that its performance uncquivocally refers to the waiver. Messner
Vetere Berger MeNumee Schmetterer Lo RSCG v Aegis Group PLC, 93 NY2d 229, 236-37
(1999).

As cevidence of partial performance, plamt{Ts merely assert that Prime “expended
substantial sums and went to considerable effort in continuing to work toward c¢losing the
ransactions contemplated by the [Contract].”™ That conclusory assertion does not create an issue
of fact. A shadowy semblance of an 1ssuc or bold conclusory asscrtions . . . are not enough (o
defleat a motion for summary judgment.” (Jeffcoat v Andrade, 205 AD2d 374, 375 | 1" Depl
1994]).

[n addition, plamtifts submit an e-mail (rom AREH attorney Alison Taylor stating: “T.asl

I'heard, the numbers needed for the opinion were coming in this week and hopefully we'll be in a




position Lo close next week,” and another from AREH employee Felicia P. Beubel that asks,
“Are we going o close?” These e-mails are not evidence of conduct by plaintiffs that 1s
unequivocally referable to the alleged oral modilication. Also, neither e-mail contains the
cssential terms necessary tor an enforceable signed writing for the sale of real property (Swunds v
Estate of Johnson, 29 AD3d 670 2d Dept 200061). The first ¢-mail 1s a noncommuttal statement
about a possible closing, and the latter is an mqguiry from a person who asks about a closing but
apparently 1s vot speaking on the defendants’ behalf. Moreover, the e-mails expressly state that
the “e-mail 1s not intended to create a bindig agreement™ and that “[n]o contract shall be
inferred or created until an actual writien contract has been prepared, approved and executed by
and delivered o cach ol the parties.”

The estoppel claim s untenable because plaintiffs have not shown that their conduct was
unequivocally referable to the alleged oral modification. In addition, the plaintiffs’ rehance upon

Hirsch’s alleged oral waiver was not reasonable or justificd. (See Marine Midlund Bank, N.A. v

Gireen, 2010 AD2d 340, 341 (17 Dept 19997, Gottlich, 253 AD2d at 384). Plainu{ls were
sophisticated real cstate investors who were represented by counsel, and the parties had alrcady
amended the Contract in writing five umes. The estoppel claim also [ails because 1115 based
upon conclusory allegations (sec Tierney v Cupricorn fnvs., L.P., 189 AD2d 629 | 1™ Dept], Iv
denied, 81 NY2d 710 [1993]).

‘The neghgent misrepresentation claim (third cause of action) lails because of the Tack of
any fiductary or confidential relanonship between the partics (sce Tradewinds Fin. Corp. v Refeo
Sec, S AD3A 229,230 (17 Dept 2004]; Gardianos v Calpine Corp., 16 AD3d 456, 456 [2d Dept

2003]).



Based upon the foregomg, defendants are entitled to summary judgment as o all causes
ol"action. Defendants” contention that plaintil1s” specilic performance is time-barred under the
Contract will not be reached, because the entire complamt 1s dismissed. Furthermore, plamtilfs’
motions are dented because they are bused on a presumption that the Contract was not duly
terminated.

Accordingly, it is

ORDERLD that plaintiffs” motion (# 001) for lcave to amend and supplement the
complaimnt and to add parties 1s denmed; and 1t s further

ORDERED that plaintiffs’ motion (4 002) lor an order directing the deposit into the court
ol the Property is denied; and it is further

ORDIERED that plamti(fs” motion (# 003) {or a preliminary injunction is denied; and 1t 1s
[urther

ORDERED that defendants’ cross-motion to motion # 002 for summary judgment is
granted and the complaint is dismissed, and the Clerk is directed to epter judgment in favor of
defendants, with costs and disbursements as tuxed by the Clerk., |

Dated: November 30, 2000
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Helen E. Freedman, J.8.C. B




