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PIGOTT, J.:
Petitioner, an inmate in New York's correctional
system, who had acknowledged paternity of a child prior to his
imprisonment, commenced this Family Court Act proceeding seeking
visitation with the child after respondent mother refused to
bring the child to the prison.

Following a fact-finding hearing,
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Family Court granted the petition, awarding petitioner periodic
four-hour visits at the prison with the child, who was then three
years old.
Family Court noted that "the law in New York presumes
visitation with a non-custodial parent to be in the child's best
interest and the fact that such parent is incarcerated is not an
automatic reason for blocking visitation."

The court found that

petitioner had "demonstrated that he was involved in a meaningful
way in the child's life prior to his incarceration and seeks to
maintain a relationship."

It further found that the child was

old enough to travel to and from the prison by car without harm,
and would "benefit from the visitation with his father."

The

court considered the length of petitioner's sentence and reasoned
that "[l]osing contact for such a long period is felt to be
detrimental to an established relationship."

The court concluded

that visitation with petitioner would be in the child's best
interests.
The Appellate Division affirmed Family Court's order,
finding "a sound and substantial basis in the record to support
the court's determination to grant the father visitation with the
child in accordance with the schedule set forth in the order" (96
AD3d 1694, 1695 [4th Dept 2012]).

The Appellate Division

deferred to Family Court's ability to assess directly the
parties' character and credibility, noting that petitioner had
"attempted to maintain a relationship with the child over the
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telephone and by sending letters, cards, and gifts. . . . [T]he
father made, and continues to make, efforts to establish a
relationship with the child, and it cannot be said that he is 'a
stranger to the child'" (id., quoting Matter of Culver v Culver,
82 AD3d 1296, 1299 [3d Dept 2011]).
While his appeal was pending, petitioner had been moved
to a different correctional facility, further from respondent's
home.

The Appellate Division made no finding of fact in this

regard, ruling that any such change in circumstance was more
appropriately the subject of a modification petition (id.).
Respondent's primary contention is that the lower
courts employed an incorrect legal standard in reviewing the
petition for visitation.

We granted respondent leave to appeal,

and now affirm.
In Weiss v Weiss (52 NY2d 170 [1981]), we held that "in
initially prescribing or approving custodial arrangements, absent
exceptional circumstances, such as those in which it would be
inimical to the welfare of the child or where a parent in some
manner has forfeited his or her right to such access, appropriate
provision for visitation or other access by the noncustodial
parent follows almost as a matter of course" (id. at 175
[citation omitted]).

Subsequent Appellate Division decisions

have frequently referred to a rebuttable presumption that, in
initial custodial arrangements, a noncustodial parent will be
granted visitation.

"[I]t is presumed that parental visitation
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is in the best interest of the child in the absence of proof that
it will be harmful" (In the Matter of Nathaniel T., 97 AD2d 973
[4th Dept 1983]) or proof that the noncustodial parent has
forfeited the right to visitation.

In the present case, Family

Court similarly noted that New York law "presumes visitation with
a non-custodial parent to be in the child's best interest."
Respondent contends that this presumption is contrary
to this Court's holding in Tropea v Tropea (87 NY2d 727 [1996]),
in which we wrote that, where a custodial parent seeks judicial
approval of a relocation plan that would hinder visitation by the
noncustodial parent, "presumptions and threshold tests that
artificially skew the analysis in favor of one outcome or
another" must be rejected (id. at 740).

However, in Tropea, we

did not reject an initial presumption in favor of visitation, but
rather a "mechanical, tiered analysis that prevents or interferes
with a simultaneous weighing and comparative analysis of all of
the relevant facts and circumstances" involved in deciding a
relocation case (id. at 738).

Our holding was not that

presumptions can never be relied upon, but that "each relocation
request must be considered on its own merits . . . and with
predominant emphasis being placed on what outcome is most likely
to serve the best interests of the child" (id. at 739).

A

rebuttable presumption that a noncustodial parent will be granted
visitation is an appropriate starting point in any initial
determination regarding custody and/or visitation.

- 4 -

- 5 -

No. 72

Moreover, the rebuttable presumption in favor of
visitation applies when the parent seeking visitation is
incarcerated.

A parent who is in prison does not forfeit his or

her visitation rights by being incarcerated.

"[P]etitioner's

incarceration, standing alone, does not make a visitation order
inappropriate," but a demonstration "that such visitation would
be harmful to the child will justify denying such a request"
(Mohammed v Cortland County Dep't of Social Servs., 186 AD2d 908
[3d Dept 1992], lv denied 81 NY2d 706 [1993]; see also e.g.
Matter of Morales v Bruno, 29 AD3d 1001 [2d Dept 2006]; Thomas v
Thomas, 277 AD2d 935 [4th Dept 2000]; Davis v Davis, 232 AD2d 773
[3d Dept 1996]).

Such a presumption is consistent with Tropea

because it does not give the noncustodial parent's rights "such
disproportionate weight as to predetermine the outcome" (id. at
738) or "bar[] further inquiry into the salient 'best interests'
question" (id. at 741).

In deciding whether the presumption is

rebutted, the possibility that a visit to an incarcerated parent
would be harmful to the child must be considered, together with
other relevant facts.

Visitation should be denied where it is

demonstrated that under all the circumstances visitation would be
harmful to the child's welfare, or that the right to visitation
has been forfeited.
In speaking of the manner in which the presumption of
visitation may be rebutted, the Appellate Division has frequently
used the terms "substantial proof" and "substantial evidence."
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"[T]he sweeping denial of the right of the father to visit or see
the child is a drastic decision that should be based upon
substantial evidence" (Herb v Herb, 8 AD2d 419, 422 [4th Dept
1959]).

This language is intended to convey to lower courts and

practitioners that visitation will be denied only upon a
demonstration – that visitation would be harmful to the child –
that proceeds by means of sworn testimony or documentary
evidence.

Thus, the arguments of the party contesting visitation

did not amount to "substantial proof" when that party did not
attempt to contradict expert testimony favoring visitation (see
Hughes v Wiegman, 150 AD2d 449, 450 [2d Dept 1989]), when sworn
testimony and documentary evidence were entirely missing from the
proceeding (see e.g. Folsom v Folsom, 262 AD2d 875, 876 [3d Dept
1999]; Thomas v Thomas, 277 AD2d 935 [4th Dept 2000]), or when
the trial court's decision was based on a secret report, without
benefit of the parties' responses (see Herb v Herb).

The

"substantial proof" language should not be interpreted in such a
way as to heighten the burden, of the party who opposes
visitation, to rebut the presumption of visitation.

The

presumption in favor of visitation may be rebutted through
demonstration by a preponderance of the evidence (see generally
Tropea, 87 NY2d at 741).
Here, the lower courts used the appropriate legal
standard, applying the presumption in favor of visitation and
considering whether respondent rebutted the presumption through
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showing, by a preponderance of the evidence, that visitation
would be harmful to the child.
Respondent's second challenge is that there is no
"sound and substantial basis in the testimony" (Bunim v Bunim,
298 NY 391, 393 [1948]) for finding that visitation was in the
child's best interests.

However, the factual findings

underpinning the lower courts' best interests determinations in
this case – that travel to and from the prison would not harm the
child and that petitioner sought to maintain a relationship with
the child – constitute affirmed findings of fact that we lack the
"power to review . . . if . . . supported by evidence in the
record" (Humphrey v State, 60 NY2d 742, 743 [1983]; see e.g.
Matter of Shondel J. v Mark D., 7 NY3d 320, 326 [2006]).

Here,

there is support in the record for the finding that the travel
would not be harmful to the welfare of the child, and that
petitioner made efforts to establish a meaningful relationship
with the child.
Finally, respondent contends that the Appellate
Division erred in failing to consider the impact of petitioner's
move from one prison to another.

The Appellate Division

correctly ruled that the question of petitioner's move from one
prison to another should have been brought to the attention of
Family Court, by means of a modification petition.

That issue

should not have been raised in the first instance for
determination by an appellate court (see Matter of Moore v
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Schill, 44 AD3d 1123 [2007]; see generally Matter of Michael B.,
80 NY2d 299, 318 [1992]).
Accordingly, the order of the Appellate Division should
be affirmed, without costs.
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Order affirmed, without costs. Opinion by Judge Pigott. Chief
Judge Lippman and Judges Graffeo, Read, Smith and Rivera concur.
Decided April 30, 2013
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