This opinion is uncorrected and subject to revision before
publication in the New York Reports.
No. 98
Greater New York Taxi
Association, et al.,
Respondents,
V.
The State of New York, et al.,
Appellants,
Livery Base Owners Inc., et al.,
Intervenors-Appellants.

No. 99
Taxicab Service Association,
et al.,
Respondents,
\Y;

The State of New York, et al.,
Appellants,
Livery Base Owners, Inc., et al.,
Intervenors-Appellants.
No. 100
Metropolitan Taxicab Board of
Trade, et al.,
Respondents,
The Livery Roundtable, Inc., et
al .,
Intervenors-Respondents,
V.
Michael R. Bloomberg, &c., et
al .,
Appellants,
Livery Base Owners Inc., et al.,
Intervenors-Appellants.

Case No. 98:
Scott Shorr, for City appellants.
Richard Dearing, for State appellants.
Stephen L. Saxl, for intervenors-appellants.
Steven G. Mintz, for respondents.
Office of the Manhattan Borough President, amicus

curiae.

Case No. 99:
Scott Shorr, for City appellants.




Richard Dearing, for State appellants.

Stephen L. Saxl, for intervenors-appellants.

Randy M. Mastro, for respondents.

Office of the Manhattan Borough President, amicus
curiae.

Case No. 100:
Scott Shorr, for appellants.
Richard Dearing, for intervenor-appellant State of New

York.

Stephen L. Saxl, for intervenors-appellants Livery Base
Owners Inc. et al.

Richard D. Emery, for respondents.

Submitted by Steven J. Shanker, for intervenors-
respondents.

Office of the Manhattan Borough President, amicus
curiae.

PIGOTT, J.:

At i1ssue on this appeal is the constitutionality of
chapter 602 of the Laws of 2011, as amended by chapter 9 of the
Laws of 2012 (""HAIL Act'™), which regulates medallion taxicabs (or
"yellow cabs'™) and livery vehicles, vital parts of New York
City"s transportation system. The Act"s stated aim is to address
certain mobility deficiencies iIn the City of New York, namely:
the lack of accessible vehicles for residents and non-residents
with disabilities; the dearth of available yellow cabs iIn the
four boroughs outside Manhattan (“outer boroughs'™), where
residents and non-residents must instead rely on livery vehicles;

and the sparse availability of yellow cab service outside
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Manhattan®s central business district! and the two Queens
airports, locations where close to 95% of yellow cabs pick up
their customers (see Sponsor®s Mem, Bill Jacket, L 2012, ch 9).
l.

Because the HAIL Act arguably affects the yellow cab
and livery vehicle enterprises in significant ways, we first
address the traditional distinctions between them before
addressing the substance of the Act itself. Both enterprises are
regulated by the Taxi and Limousine Commission (*"TLC'™), but are
subject to different rules of operation.

Yellow cabs operate under a transferable license or
medallion, which Is a numbered plate issued by the TLC that is
affixed to the outside of a taxicab as physical evidence that the
taxicab has been licensed to operate as a medallion taxicab (see
35 RCNY 51-03). These cabs are metered vehicles that must charge
uniform rates (see Administrative Code of City of NY 88 19-502
[K]-[1], 19-514 [a]; 35 RCNY 58-38). They possess the exclusive
right to pick up passengers pursuant to street "hails”™ from any
location In the City (see Administrative Code of City of NY 8§
19-504 [a] [1])-

In 1956, the New York State Legislature delegated to

the City Council the discretionary authority to register, license

! The central business district is the part of Manhattan
that is south of East 96 Street and West 110" Street (see e.d.
HAIL Act 8§ 4 [c])-
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and limit the number of yellow cabs, and to establish ordinances
and regulations regulating parking and passenger pick-up and
discharges (see General Municipal Law 8 181 [1], [2]; see also NY
City Charter § 2303 [b] [4])-? Prior to 1996, the City Council
had capped the number of medallions that the TLC may issue at
11,787. Between 1996 and 2008, the City Council approved the
issuance of 1,450 additional medallions, resulting in a total of
13,237. Given the limited supply of medallions, their value has
increased yearly and the competition for obtaining one is fierce.
Moreover, according to the TLC, out of the 13,237 issued
medallions, only 231 are cabs that are accessible to people with
disabilities.

In contrast to yellow cabs, livery vehicles are
prohibited from picking up street hails and may accept passengers
only on the basis of telephone contract or other prearrangement
(see Administrative Code of City of NY § 19-507 [a] [4])- The
livery client contacts a "base station”™ that dispatches a livery
vehicle to the requested location (Administrative Code of City of
NY 8 19-511). However, this has not prevented some livery
vehicles from illegally accepting street hails, where the price
of the fare is not regulated. As with yellow cabs, a substantial

number of livery vehicles are ill-equipped to provide service to

2 Because the sale of medallions above their administrative
cost implicates the New York State Legislature®s taxing power,
the City Council must first obtain legislative approval before
auctioning the medallions (see NY Const, art XVI, 8 1).

-3 -
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persons with disabilities.
1.

Enacted by the New York State Legislature in the latter
part of 2011 and the early part of 2012, the HAIL Act creates,
among other things, a "HAIL License Program” that calls for the
TLC to issue 18,000 "Hail Accessible Inter-borough Licenses"
allowing "for-hire vehicles,'™ i.e., livery vehicles, to accept
street hails in the outer boroughs and those areas in Manhattan
outside its central business district (HAIL Act 88 4 [b], 5 [a])-
TLC-licensed yellow cabs retain "the exclusive right . . . to
pick up passengers via street hail in such areas of the city
wherein HAIL license holders are prohibited from accepting such
passengers'™ (id. at 8 11). The Act demarcates these areas —
Manhattan®s central business district and the two Queens ailrports
— as the "HAIL Exclusionary Zone"™ (id. at 8 4 [c]).-

Livery vehicles without a HAIL license are permitted to
accept prearranged calls from a base station established pursuant
to New York City Administrative Code § 19-511 inside the HAIL
Exclusionary Zone, while livery vehicles possessing a HAIL
license may accept prearranged calls outside the HAIL

Exclusionary Zone and at airports (id. at 8 5 [f]). HAIL

® A "for-hire vehicle" is "a motor vehicle carrying
passengers for-hire iIn the city, with a seating capacity of
twenty passengers or less, not including the driver, other than a
taxicab, coach, commuter van or an authorized bus operating
pursuant to applicable provisions of law" (HAIL Act § 4 [d]
[emphasis supplied]).
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vehicles,* however, may not accept prearranged calls within the
HAIL Exclusionary Zone (id. at § 4 [c])- Drivers with a valid
HAIL license who accept street hails in areas where such vehicles
are not permitted to do so are subject to various penalties (id.
at 88 25 and 26; see Administrative Code of City of NY 8 19-506
(k1. [1D.

The Act calls for HAIL licenses to be distributed in
increments of 6,000 over three years, with 20% of the first 6,000
earmarked for accessible vehicles® (id. at 8§ 5 [b]). Subject to
a "HAIL market analysis,”™ which the TLC must prepare and submit
to the City Council and the New York State Department of
Transportation "examining HAIL vehicle rider demand, shortages
and the need for adequate and affordable transportation” (id. at
8§ 6), the TLC may issue up to 6,000 HAIL licenses in the second
and third years (‘'second issuance"™ and "third issuance,"
respectively) (id. at 8 5 [b]). The second and third issuances
are likewise subject to the 20% accessibility requirement unless
the TLC, having conducted a study and issued a report relative to

"the accessibility of vehicles with HAIL licenses in the Disabled

* A "HAIL vehicle" is "a for-hire vehicle having a taximeter
and a TLC-sanctioned trip record system and [is] subject to a
HAIL license"™ (HAIL Act 8§ 4 [f]).

> Accessible vehicles are "for-hire" vehicles that are
"designed for the purpose of transporting persons in wheelchairs
or contain[] a physical device or alteration designed to permit
access to and enable the transportation of persons in wheelchairs
in accordance with the Americans with Disabilities Act” (HAIL Act

8§ 4 [a])-
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Accessibility Plan,® recommends a different percentage (id.; see
HAIL Act §8 10). HAIL licenses issued during the first, second
and third years will cost $1,500, $3,000 and $4,500, respectively
(dd. at 5 [d])-

In order to introduce accessible vehicles into the HAIL
vehicle fleet, the TLC must launch a program that provides
"grants to purchasers of HAIL licenses restricted to accessible
vehicles as provided in [HAIL Act 8 9 (b)]" or provide "vehicles
to purchasers of HAIL licenses restricted to accessible vehicles
on affordable and financially feasible terms”™ (HAIL Act § 9 [a]
[i], [1i])-. HAIL Act 8 9 (b) provides that "[p]Jurchasers of hail
licenses restricted to accessible vehicles . . . shall be
eligible to apply for grants”™ of up to $15,000 to apply toward
either the purchase of "an accessible vehicle for use as a HAIL
vehicle”™ or toward "retrofitting a vehicle to be an accessible
vehicle,”™ with the total amount of such grants not to exceed $54
million.

As it relates to yellow cabs, the Act creates an

"Accessible Taxicab Program,'™ which allows the Mayor to

administratively authorize the TLC to issue by public sale up to

® The "Disabled Accessibility Plan" is, among other things,
a ""comprehensive plan™ that provides "an accessibility plan (i)
that will lead to meaningful accessibility over a period of years
for individuals with disabilities to all taxicabs, for-hire
vehicles and HAIL vehicles through gradual phase-in of accessible
vehicles to the taxicab, for-hire vehicles and HAIL vehicle
transport system . . ." (HAIL Act § 10 [a])-

-6 -
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2,000 taxicab licenses (or medallions) that are restricted to
vehicles designated for the purpose of transporting persons in
wheelchairs or containing a physical device or alteration
designed to permit access to and enable the transportation of
persons in wheelchairs in accordance with the Americans with
Disabilities Act (see HAIL Act § 8). The Act states that not
more than 400 of such licenses may be issued until the Disabled
Accessibility Plan is approved by the New York State Department
of Transportation. Moreover, the Mayor®s authority to issue
these licenses is conditioned upon the TLC making both the HAIL
licenses In section 5 of the Act and the "hail privilege vehicle
permits" authorized pursuant to section four of chapter 602 of
the Laws of 2011 available for issuance. These new accessible
taxicabs will possess the exclusive right to pick up passengers
via street hail from any location within the city of New York
where HAIL license holders are prohibited from accepting such
passengers (id. at § 11).

Finally, as relevant here, the Act contains what has
been termed a "poison pill."” It "must be construed as a whole,
and all parts of i1t shall be read and construed together™ such
that "[i]f any part"” of or any amendment made to it by chapter 9
of the Laws of 2012 "shall be adjudged by any court of competent
jurisdiction to be invalid, the remainder of [the] act shall be
invalidated and shall be deemed to have not taken effect . "

(id. at § 6).
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(.

Plaintiffs, who are medallion owners and their
representatives, an association of credit union lenders and
credit unions that finance medallion purchases, and a member of
the New York City Council, challenge the HAIL Act on the ground
that regulation of yellow cab and livery enterprises has always
been a matter of local concern. All plaintiffs claim that the
Act violates NY Constitution, article IX, § 2 (b) (2) ("Municipal
Home Rule Clause™). Certain plaintiffs allege that the Act
violates NY Constitution, article 1X, 8 2 (b) (1) (Double
Enactment Clause'™) and NY Constitution, article 111, § 17
(""Exclusive Privileges Clause™).

Shortly after the Governor signed the Act, plaintiffs
commenced these actions against defendants, all seeking, among
other relief, judgments declaring the Act unconstitutional and
seeking Injunctions against the Act"s implementation. At
plaintiffs® request, Supreme Court issued an order temporarily
restraining the State from implementing any section of the Act.’
The parties moved to either dismiss the complaint or for summary
judgment. As relevant here, Supreme Court granted plaintiffs”
motions, entered a judgment nullifying the Act, and declaring

that it violated the Municipal Home Rule, Double Enactment and

" Supreme Court also granted the motions of certain livery
car companies to intervene on behalf of plaintiffs and
defendants.

-8 -
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Exclusive Privileges Clauses of the New York Constitution. These
direct appeals are before us on CPLR 5601 (b) constitutional
grounds, the parties having stipulated that they would not appeal
the non-constitutional claims decided adversely to them by
Supreme Court.

1v.

The Municipal Home Rule Clause grants local
governments considerable independence relative to local concerns.
Just as there are affairs that are exclusively those of the
State, "'[t]here are some affairs intimately connected with the
exercise by the city of its corporate functions, which are city

affairs only” (Adler v Deegan, 251 NY 467, 489 [1929] [Cardozo,

Ch. J., concurring]). Nonetheless, ""[a] zone exists . . . where
State and city concerns overlap and intermingle™ (id.).

Enacted to protect the autonomy of local governments,
the Municipal Home Rule Clause allows the legislature to "act in
relation to the property, affairs or government of any local
government only by general law, or by special law only (a) on
request of two-thirds of the total membership of its legislative
body or on request of its chief executive officer concurred in by
a majority of such membership . . ." (NY Const, art IX, § 2 [b]
[2])- Subdivision (a)"s directives are commonly referred to as
the ""home rule message'™ requirement because whenever a special
law is enacted, it should be at the locality"s request.

As plaintiffs point out, the HAIL Act is a special law,
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i.e., it is a law that "in terms and in effect applies to one or
more, but not all . . . cities” (NY Const, art IX, §8 3 [d] [4D)-
Although the Municipal Home Rule Clause could be read to direct
that a home rule message was required before the Act"s enactment,
there Is an exception to that requirement where the State
possesses a ''substantial interest”™ in the subject matter and '“the

enactment . . . bear[s] a reasonable relationship to the

legitimate, accompanying substantial State concern'™ (City of New

York v Patrolmen®s Benevolent Assn. of City of N.Y. [PBA 1], 89

NY2d 380, 391 [1996]; see Empire State Chapter of Assoc. Builders

Inc. v Smith, NY3d _ [2013] [decided today], Patrolmen"s

Benevolent Assn. of City of N.Y. v City of New York [PBA 11], 97
NY2d 378, 386 [2001]). The latter requirement serves 'as a
corollary to the constitutional balancing of overlapping local
and State interests requiring that the "subjects of State concern
[be] directly and substantially involved™" (PBA 1, 89 NY2d at
391, quoting Adler, 251 NY at 490 [emphasis in original]).
Plaintiffs challenge the Act on the ground that the
State lacks a substantial interest in the regulation of the
yellow cab and livery enterprises in the City, claiming that such
regulation has historically been within the province of the City
itself. Although the State has delegated certain powers to the
City Council concerning the regulation of yellow cabs (see
General Municipal Law § 181), that does not mean that it has

surrendered its authority to regulate in that area, particularly

- 10 -
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where the proposed regulation promotes a substantial State

interest (see e.g. Adler, 251 NY at 488 [Cardozo, Ch. J.,

concurring] [noting that the power to regulate tenements "was
subject In its creation to the overriding action of the State']).
Our review concerning what constitutes a substantial
state iInterest is not dependent on what historically has been the
domain of a given locality. Rather, our determination is
dependent on the "'stated purpose and legislative history of the

act in question”™ (PBA 1, 89 NY2d at 392; see City of New York v

State of New York, 94 Ny2d 577, 590 [2000] [conducting a

substantial State interest analysis of a special law rescinding a
state tax on resident commuters by looking at the legislation®s
"stated justification” and legislative history]; PBA 11, 97 Ny2ad
at 389 [finding a special law constitutional because it expressly
stated '"the substantial State concern sought to be addressed' and
ensured that the law was "rationally related to that concern™];

Matter of Town of Islip v Cuomo, 64 NY2d 50, 53-54 [1984]

[reviewing the legislative history of a special law limiting the

disposal of solid waste by landfill in Suffolk and Nassau

counties]; Matter of Kelley v McGee, 57 NY2d 522, 539-540 [1982]
[reviewing legislation concerning salaries of District
Attorneys]).

In the cases where we have found a special law to be
unconstitutional, we have done so, in part, because the

legislation failed to identify a substantial State interest

- 11 -
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and/or the legislative history did not support the State"s reason
for enacting It (see PBA 1, 89 Ny2d at 392 [reviewing legislative
history only after recognizing that the legislation failed to
"expressly identify any State concern motivating its enactment,"
and concluding that the statute bore no reasonable relationship
to the State concern asserted during litigation]; Matter of

Osborne v Cohen, 272 NY 55, 59 [1936] [finding "no foundation in

the record” that the establishment and control of fire
departments are matters of State concern]).

We conclude that the HAIL Act addresses a matter of
substantial State concern. This is not a purely local issue.
Millions of people from within and without the State visit the
City annually. Some of these visitors are disabled, and will
undoubtably benefit from the increase in accessible vehicles in
the Manhattan central business district and in the outer
boroughs. The Act is for the benefit of all New Yorkers, and not
merely those residing within the City. Efficient transportation
services in the State"s largest City and international center of
commerce is Important to the entire State. The Act plainly
furthers all of these significant goals.

Section one of the Act explains ""that the public

health, safety and welfare of the residents of the state of New

York traveling to, from and within the city of New York is a
substantial state concern, including access to safe and reliable

mass transportation such as taxicabs™ (HAIL Act 8 1 [emphasis

- 12 -
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supplied]). The Act is aimed at accommodating able-bodied and
disabled residents and non-residents of the City who "do not
currently have sufficient access to legal, licensed taxicabs
available for street hails.” Specifically as it relates to
residents and non-residents with disabilities, the legislature
concluded that only 1.8% of yellow cabs are accessible, and that
an even smaller percentage of the approximately 23,000 livery
vehicles are so equipped. The lack of accessible yellow cabs and
livery vehicles impacts residents and non-residents by
"inhibit[ing] their daily activities” and preventing them *"from
being able to rely on the street hail system to get to a
destination quickly, particularly in an emergency, or to travel
to a location not near a subway or bus stop."™ Thus, it cannot be
said that the legislature has offered only "speculative
assertions™ concerning the "possible State-wide implications of
the subject matter™ (PBA 1, 89 NY2d at 391).

Plaintiffs find significance In the fact that in the
years between 1996 and 2008 when the New York State Legislature
approved the issuance of 1,450 new medallions, it did so only
after the City Council issued a home rule message requesting such
an increase. However, the fact that the legislature has
previously entertained home rule messages iIn this field "is not
determinative of the issue before us — whether such messages were

constitutionally required” (City of New York, 94 NY2d at 591

[citation omitted]). Indeed, that the City Council must make a

- 13 -
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request to the legislature in order to issue and sell new
medallions at a market rate only underscores that the State has
an interest in the regulation yellow cab services.

As its sponsor explained, the Act"s purpose is to
"allow the City to implement a taxi plan that will more
effectively service all five boroughs of New York City and
greatly iIncrease the availability of accessible taxicabs and
for-hire vehicles”™ (Sponsor®s Mem, Bill Jacket, L 2012, ch 9).
The issues the Act addresses are the lack of yellow cabs within
the Manhattan central business district that are accessible to
the disabled and the general shortage of available yellow cab and
livery vehicle transportation in underserved areas of the city,
i.e., outside Manhattan®s central business district and the two
airports.

Plaintiffs next assert that the stated reasons for the
Act"s enactment must be viewed skeptically because it was not
enacted until after negotiations broke down between the Mayor and
City Council concerning the increase in taxicab and livery
vehicle service in the underserved areas. However, we need not
speculate on the legislature®s motives "as a judicial construct
for statutory analysis'™ and, instead, must direct our attention

to whether the legislature acted within its constitutional

purview in passing the legislation (City of New York, 94 NY2d at
591). To that end, we conclude that the Act addresses a

substantial State interest.

- 14 -
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That does not end the inquiry, however, because iIn
order to be upheld as constitutional, the Act must "bear a
reasonable relationship™ to that State concern (PBA 1, 89 NY2d at

391). As we explain in Empire State Chapter of Assoc. Builders,

(__ NY3d __ ), this requirement serves to establish that the
legislation does in fact advance the asserted state interest,
i.e. that the state iInterest is bona fide, not merely pretextual
(see PBA 1 at 393). We conclude that a reasonable relationship
exists. The Act consists of a series of interlocking provisions
to address its stated purposes. The potential issuance of 18,000
HAIL licenses, dispersed in equal amounts over three years, will
allow livery vehicles to legally accept street hails from
residents and non-residents iIn the outer boroughs and in
Manhattan outside its central business district. That 20% of the
first 6,000 HAIL licenses must be earmarked for accessible
vehicles advances the State interest in providing street hail
vehicles in those areas for residents and visitors with
disabilities. To ensure that the market does not become
saturated, the Act gives the TLC the authority to issue an
additional 12,000 HAIL licenses once it conducts a market
analysis to determine whether the issuance of additional HAIL
licenses 1s necessary. Furthering the legislature®s goals, the
Act also allows HAIL licensees to apply for grants that will
enable them to either purchase accessible vehicles or retrofit

existing vehicles to meet the accessibility requirements.

- 15 -
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Addressing the legislative finding concerning the lack
of accessible yellow cabs in Manhattan®s central business
district, the Act permits the Mayor to "administratively
authorize”™ the TLC, an executive branch commission, to publicly
sell up to 2,000 additional medallions that are restricted to
accessible yellow cabs operating within zones where HAIL
licensees are prohibited from accepting street hails. Only 400
of these medallions may be issued initially, with the remainder
being issued only after the New York State Department of
Transportation approves the Disabled Accessibility Plan as set
forth in section 10 of the Act. Construed together, the Act"s
provisions bear a reasonable relationship to a substantial State
interest.

Plaintiffs assert that the Act does not satisfy the
"reasonable relationship™ prong, claiming that it "eviscerates"
the City"s separation of powers by transferring to the Mayor the
authority to issue up to 2,000 new medallions, and intrudes upon
the City"s budgeting authority to the extent that allows the TLC
to award $54 million in grants to HAIL licensees without giving
the City Council any input as to how much money should be
appropriated. Although it remains an open question whether our
home rule analysis requires us to find each individual piece of
legislation satisfies a substantial State interest, we address
plaintiffs® arguments individually here because the 'poison pill”

provision contained iIn section 6 of the Act provides that if one

- 16 -
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provision fails, the entire Act must fail.

Section 8 of the Act does not "transfer'™ any of the
City Council®s powers to the Mayor. Rather, it allows the Mayor
to "administratively authorize the TLC" to issue "by public sale"
up to 2,000 medallions. This is merely an implementation device
and it does not encroach on the City Council®s authority under
section 2303 (b) (4) of the New York City Charter to issue
additional taxicab licenses. As the governing body that passed
this Act, it was within the State legislature®s purview to
delegate a portion of the Act"s implementation to the Mayor,
whose administrative authorization of the sale of the medallions
advances a legitimate goal of this law, by securing accessible
vehicles where they are needed most. Therefore, section 8 bears
a reasonable relationship to the substantial State interest of
increasing the supply of accessible yellow cabs.

It also cannot be reasonably argued that section 9°s
requirement calling for the TLC"s establishment of a grant
program to distribute up to $54 million in grants for the
purchase or retrofitting of accessible HAIL vehicles interferes
with the City Council®s "power of the purse.” First, the
requirement furthers the substantial State interest iIn providing
accessible yellow cabs and livery vehicles and bears a reasonable
relationship to those goals. Second, the Act does not direct the
Mayor to include these grants in the TLC budget, nor does it

direct the City Council to appropriate funds to support such

- 17 -
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grants. Third, the Act purports to raise revenue through the
HAIL licensing fees and the potential auctioning off of the
medallions, which may presumably offset the up to $54 million in
grant money.

Nor does section 23 of the Act, which requires that
penalties for violations of the Act be "transferred to the entity

that issued the summons for [a HAIL vehicle] violation,™™ intrude
on the city"s finances, as plaintiffs suggest. Section 23
provides, in pertinent part, that "[n]Jotwithstanding the
provisions of any other law to the contrary, the New York state
police may enforce any laws, rules or regulations related to

vehicles with HAIL licenses,”™ and requires that the commission or
tribunal adjudicating liability for a violation pay "‘the money
owed and collected to the entity that issued the summons for the
violation.”™ According to the New York City Charter, however,
City revenues and those of the New York City Police Department
that are ""not required by law to be paid into any other fund or
account shall be paid into . . . the "general fund"" (NY City
Charter § 109). In other words, the City maintains control over
the funds derived from its law enforcement entities that enforce
the Act, while the New York State Police receive monies for the
summonses they issue.

Plainly, not only does the Act, including its

challenged provisions, address substantial State concerns, but it

also "bear[s] a reasonable relationship”™ to those concerns.

- 18 -
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Therefore, Supreme Court erred in concluding that the Act
violates the Municipal Home Rule Clause.
V.
Certain plaintiffs assert that the HAIL Act violates
the "Double Enactment Clause,™™ which states that, with certain

exceptions, the legislature:

"Shall enact, and may from time to time
amend, a statute of local governments
granting to local governments powers
including but not limited to those of local
legislation and administration in addition to
the powers vested in them by this article. A
power granted in such statute may be
repealed, diminished, impaired or suspended
only by enactment of a statute by the
legislature with the approval of the governor
at its regular session in one calendar year
and the re-enactment and approval of such
statute in the following year™ (NY Const, art
IX, § 2 [b] [1D)-

The Double Enactment Clause "was intended to afford localities
protection from hasty and ill-considered legislative judgments™
but "was not . . . designed as a rigid impenetrable barrier to
ordinary legislative enactments In matters of State concern"
(Wombat Realty Corp. v State of New York, 41 NY2d 490, 491-492
[1977]).

It has not been demonstrated that the Act "repealed,
diminished, impaired or suspended™ any power in "a statute of
local governments.” The Double Enactment Clause Is no more
exacting on the limits of State power as the Home Rule Clause,
and, because we conclude that the Act addresses a substantial

State concern, plaintiffs® Double Enactment Clause argument

- 19 -
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necessarily fails.
VI.

Finally, certain plaintiffs argue that the HAIL Act
violates the Exclusive Privileges Clause. That clause provides
that ""[t]he legislature shall not pass a private or local bill

[glranting to any private corporation, association or
individual any exclusive privilege, immunity or franchise
whatever'™ (NY Const, art 111, § 17). The Exclusive Privileges
Clause, which targets monopolies, may only be violated if the
"private or local bill™ is "directed at a single entity” and it
confers "a privilege upon the single entity to the exclusion of

all others”™ (Consumers Union of U.S., Inc. v State of New York, 5

NY3d 327, 360-361, n 27 [2005]).

Plaintiffs claim that the Act grants exclusive
privileges to the livery industry at the expense of all others,
including the yellow cab industry, because it prohibits members
of the yellow cab industry, or members of the general public,
from obtaining a HAIL license. According to plaintiffs, because
the HAIL Act authorizes the issuance of up to 18,000 licenses and
allows only the current livery industry members to purchase them,
it grants an exclusive privilege to those members. We disagree.

The licensing provisions apply to a class consisting of
close to 60,000 livery vehicle drivers and owners. To be sure,
the Act provides that "[w]ithin the first three years of the

first issuance, HAIL licenses may be issued only to owners of
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for-hire vehicles or for-hire drivers who have been licensed by
the TLC for at least one year and are in good standing with the
TLC™ (HAIL Act § 5 [b]), but that does not limit the number of
people who may obtain one. Indeed, in order to qualify, all one
needs to do is obtain a TLC license, operate a livery vehicle for
one year and maintain good standing with the TLC. Thus, the
number of persons who are able to obtain HAIL licenses will
likely vary over time. This iIs not the type of "exclusivity"
that the clause was meant to prohibit.

Accordingly, in all three appeals, the judgment of
Supreme Court, insofar as appealed from, should be reversed, with
costs, and judgment should be granted to defendants declaring
that chapter 602 of the laws of 2011, as amended by chapter 9 of

the Laws of 2012, is constitutional.
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* * * * * * * * * * * * * * * * *

For Each Case: Judgment, insofar as appealed from, reversed, with
costs, and judgment granted to defendants declaring that Chapter
602 of the Laws of 2011, as amended by Chapter 9 of the Laws of
2012, i1s constitutional. Opinion by Judge Pigott. Chief Judge
Lippman and Judges Graffeo, Read, Smith and Rivera concur. Judge
Abdus-Salaam took no part.

Decided June 6, 2013
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