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No. 7   People v Zachary T. Guerin

Zachary Guerin was charged with trespassing in June 2013 by two forest rangers who found him
hiking on posted land owned by The Nature Conservancy on the South Branch of Cattaraugus Creek in
Cattaraugus County.  The rangers arrested him after he twice refused to leave the nature sanctuary,
which was posted with "No Trespassing" signs.  At trial in Persia Town Court, Guerin argued the
charge should be dismissed because the signs did not include the landowner's address as required by
Environmental Conservation Law § 11-2111, which states, "Signs shall bear the name and address of
the owner, lawful occupant, or other person or organization authorized to post the protected area." 
Guerin presented a photograph of one of the "No Trespassing" signs, which did not provide any
address.  Two of the Nature Conservancy's preserve monitors conceded on the witness stand that the
photographed sign did not contain an address, but one of them, Stephen McCabe, testified that 32 other
signs did bear an address.  Guerin was convicted of trespassing in violation of ECL § 11-2113(1).

On appeal, Cattaraugus County Court affirmed the conviction, saying, "Although Defendant is
correct that posted signs must list the address of the property owner ... in order for a trespassing charge
to be brought for failure to abide those signs..., Stephen McCabe testified for the prosecution that he is
familiar with the signage where Defendant was arrested for trespassing and 32 signs in that area bear
the address of the property owner....  This proof is legally sufficient to support the conviction. 
Defendant's attempt to impeach McCabe was ineffective because McCabe testified that Defendant's
photograph of a posted sign was not representative of signs in the area where Defendant was charged."

Guerin argues that his photographs were sufficient to prove The Nature Conservancy's signs
contained no address and, thus, did not comply with ECL § 11-2111.  He says, "The best evidence
would be the authenticated pictures of the trespassing signs in question[,] not the testimony of a witness
[whose] foundation has not been established and is at controversy with not only a more seasoned
member of the nature conservancy.  McCabe's testimony did not match what the physical picture
evidence shows, the very signs in evidence remain at the scene of the incident to this day, the only
difference is post trial someone went and added white sticky labels with an address on them."

For appellant Guerin: Zachary T. Guerin (pro se), Lawtons (716) 803-2321
For respondent: Cattaraugus County Asst. District Atty. Wm. Preston Marshall (716) 938-2222
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No. 8   Tara N.P. v Western Suffolk Bd. of Cooperative Educational Services (papers sealed)

This negligence action arose from a sexual assault on Tara N.P. in March 2006, when she was
enrolled in a BOCES class provided by the North Amityville Community Economic Council (NACEC)
for people pursuing high school equivalency diplomas.  NACEC leased premises for its classes from
Suffolk County and, in turn, NACEC agreed serve as a work site for the Suffolk Work Experience
Program (SWEP), a welfare-to-work program, and to accept participants referred by the County to
perform maintenance work.  Although the County agreed not to assign SWEP participants with criminal
records to NACEC, in 2005 it referred Larry Smith, a Level III sex offender with felony convictions,
who sexually assaulted Tara N.P. eight months later.  Tara N.P. brought this personal injury action
against the County and NACEC, among others, alleging negligence, premises liability, and negligent
hiring.

The County moved to dismiss the claims against it, arguing it was entitled to governmental
immunity because the decision to assign Smith to NACEC was a discretionary act and because the
County owed no duty of care to the plaintiff.  Tara N.P. responded that the County owed her a duty
because it had agreed not to assign SWEP participants with criminal backgrounds to NACEC.  She also
argued the referral of Smith was not a purely discretionary act and, regardless, the County had a
nondelegable duty as a landlord to protect her from Smith.

Supreme Court denied the County's motion, finding there was a question of fact "as to whether
[County agencies] negligently created a dangerous condition -- thereby 'launch[ing] a force or
instrument of harm' -- when they referred a known Level III sex offender to a facility which they knew,
at a minimum, housed educational programs...."  As for the County's liability as a landlord, it said there
were triable issues regarding whether the County "created the unsafe condition at the Building or had
actual or constructive notice of it and a reasonable time within which to remedy it, and whether Suffolk
assumed responsibility to maintain a portion of the premises sufficiently to be held liable herein."

The Appellate Division, Second Department reversed and dismissed the claims against the
County, ruling the County was entitled to governmental immunity because it "did not voluntarily
assume a special duty to the plaintiff" and "the plaintiff does not allege that [it] violated any statutory
duty."  It said the plaintiff's claim that the County could be liable in its proprietary role as a landlord did
"not allow her to avoid the attachment of governmental immunity, as the essential act complained of,
i.e., that the County negligently referred Smith to NACEC, was a governmental act...."

For appellant Tara N.P.: Mary Ellen O'Brien, Franklin Square (516) 354-1570
For respondent Suffolk County: Christopher A. Jeffreys, Hauppauge (631) 853-4055
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No. 9   Oddo v Queens Village Committee for Mental Health for Jamaica Community
                          Adolescent Program, Inc.

On July 17, 2010, Sean Velentzas assaulted Anthony Oddo in Queens, stabbing Oddo in the
shoulder.  Until that day, Velentzas had been residing at a drug treatment facility run by Queens Village
Committee for Mental Health for Jamaica Community Adolescent Program, Inc. (JCAP), where he was
sent as an alternative to incarceration under the Treatment Alternatives for Safer Communities (TASC)
program after he was charged with robbing a cab driver at gunpoint.  JCAP discharged him on July 17 for
violating its rules by pushing another resident to the ground and drinking alcohol on the premises. 
Because it was a Sunday, JCAP staff began preparing paperwork to transfer Velentzas to a holding facility
until TASC could be notified of his discharge the next day, but he became angry and disruptive.  JCAP's
incident report states, "Staff called 911 and he was escorted by police officers off the property."  The
police then released him, and Velentzas assaulted Oddo about half an hour later.  Oddo sued JCAP for
negligence.  JCAP moved for summary judgment dismissing the suit, arguing that it had no duty to protect
third parties from discharged residents and, even if it did, its duty was extinguished when it released
Velentzas into police custody.

Supreme Court denied the motion, saying, "There is not a scintilla of evidence that Velentzas was
ever in police custody....  In fact, [JCAP's] incident report ... only states that the police 'escorted' Velentzas
off the property..., [which] is not the equivalent of being 'taken into police custody.'"  It also found JCAP
"had the necessary authority, or ability, to exercise such control over [Velentzas'] conduct so as to give rise
to the duty on their part to protect a member of the general public."

The Appellate Division, Second Department affirmed on a 4-1 vote, saying JCAP failed to show
that it owed no duty of care to Oddo.  "There is no question that [JCAP] had 'an existing relationship' and
sufficient authority to control Velentzas's actions."  While residents were not "prisoners," it said, residents
were not free to leave without permission and an escort; and leaving without permission would result in
"the resident's return to the criminal justice system."  It said, "No ... evidence was submitted to support
[JCAP's] allegations that Velentzas was, in fact, taken into custody....  We make no suggestion that it had
any obligation ... to ensure that the police kept Velentzas in custody.  We simply observe that ... there is no
proof ... that the police ever took Velentzas into 'custody,' thereby extinguishing any further duty on
defendant's part."

The dissenter said a drug treatment facility "may discharge its residents at any time for rule
violations," and the residents "are not prisoners, and may simply leave the facility at will....  From these
two essential facts, it follows as a rule of law and a statement of common sense that these facilities cannot
properly be saddled with a duty to protect the general public from a discharged resident on the theory that
he may possibly become violent toward some unknown third party....  [E]ven if any such duty existed in
law, it would be fulfilled when that resident was turned over to police custody; the facility has neither the
right nor the obligation to ensure that the police thereafter prevent the resident's release."

For appellant JCAP: Amy S. Weissman, Manhattan (212) 619-4444
For respondent Oddo: Brian J. Isaac, Manhattan (212) 393-1000
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