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To be argued Wednesday, October 10, 2018 
 
No. 117   People v Saylor Suazo 
 

Saylor Suazo, an undocumented immigrant from Honduras, was charged with several 
domestic violence offenses for allegedly assaulting his girlfriend inside her Bronx apartment in 
February 2011.  Supreme Court granted the prosecutor's motion to reduce the original class A 
misdemeanor charges to class B misdemeanor attempted crimes, which carry a maximum sentence of 
90 days in jail.  Suazo moved for a jury trial.  Although B misdemeanors are ordinarily "petty 
offenses" that do not require a jury trial under the Sixth Amendment because the maximum sentence 
is less than six months, Suazo argued the charges in his case were "serious" offenses because he 
would be subject to deportation under the federal Immigration and Nationality Act if he were 
convicted of any of the domestic violence charges.  Supreme Court disregarded his motion and 
conducted a bench trial, finding him guilty of four counts including attempted assault in the third 
degree and attempted criminal obstruction of breathing or blood circulation.  The court sentenced him 
to 60 days in jail. 

The Appellate Division, First Department affirmed, ruling Suazo was not deprived of his 
Sixth Amendment right to a jury.  "'An offense carrying a maximum prison term of six months or less 
is presumed petty, unless the legislature has authorized additional statutory penalties so severe as to 
indicate that the legislature considered the offense serious,'" it said, quoting Lewis v United States 
(518 US 322).  "Despite the gravity of the impact of deportation on a convicted defendant..., 
deportation consequences are still collateral..., and do not render an otherwise petty offense 'serious' 
for jury trial purposes.  Furthermore, under defendant's approach, in order to decide whether to grant 
a jury trial to a noncitizen charged with B misdemeanors, the court would need to analyze the 
immigration consequences of a particular conviction on the particular defendant, and we find this to 
be highly impracticable.  We note that the immigration impact of this defendant's conviction is 
unclear.  He is already deportable as an undocumented alien, and only claims that the conviction 
would block any hypothetical effort to legalize his status." 

Suazo argues that, under Lewis and Blanton v City of N. Las Vegas (489 US 538), he "did not 
need to prove that he would be deported because of his conviction for one of the offenses, only that a 
conviction would make him deportable, because whether a crime is a serious one is not measured by 
the penalty actually imposed, but by the maximum penalty that may be imposed....  Added to the 90-
day maximum term of incarceration available for a conviction of any of the charged offenses, the fact 
that a conviction for any of them rendered Mr. Suazo deportable rebutted Blanton's presumption that 
the offenses were not serious ones.  Regardless of whether deportation is classified as a direct or 
collateral consequence, it is a penalty within the meaning of Blanton, because additional penalties 
must be included in the Blanton calculus even if they are collateral consequences, so long as those 
consequences result from government action required by statute or regulation." 
 
For appellant Suazo:  Mark W. Zeno, Manhattan (212) 577-2523 ext. 505 
For respondent: Bronx Assistant District Attorney Noah J. Chamoy (718) 838-7119 
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To be argued Wednesday, October 10, 2018 
 

No. 115   Matter of DeVera v Elia 
 

In 2014, the State Legislature amended Article 73 of the Education Law by adopting section 3602-ee, which 
expanded the state's pre-kindergarten program and for the first time permitted charter schools to obtain state funds 
through a consolidated application by their local school district or by direct application to the State Education 
Department (State Ed).  Section 3602-ee(12) states that "charter schools shall be eligible to participate" in Pre-K 
programs "provided that all such monitoring, programmatic review and operational requirements under this section 
shall be the responsibility of the charter entity and shall be consistent with the requirements under" the Charter 
School Act.  Subsection 10 of the statute provides, "Notwithstanding any provision of law to the contrary, a [Pre-K] 
provider shall be inspected by" State Ed and "the school district with which it partners, if any..., no fewer than two 
times per school year...." 

In 2015, Success Academy Charter Schools - NYC applied to the New York City Department of Education 
(DOE) for Pre-K funding on behalf of three of its charter schools.  DOE responded that the proposed programs were 
"conditionally eligible," but payment would be subject to the execution of contracts that set requirements for the 
school year calendar, curriculum, daily schedules, staff qualifications and training, field trips, and meals.  Success 
Academy objected that the contracts unlawfully permitted DOE to regulate the Pre-K programs of its charter schools, 
which it said were subject to the sole authority of their charter entity, the State University of New York (SUNY).  
The schools conducted their Pre-K programs without signed contracts, then submitted to DOE invoices totaling 
$720,000 for the 2015-16 school year.  When DOE refused to pay without signed contracts, Success Academy 
appealed to State Education Commissioner MaryEllen Elia. 

Commissioner Elia rejected Success Academy's argument that DOE lacked authority to regulate its Pre-K 
programs through contracts and found that DOE could require signed contracts as a condition for funding.  Elia 
said section 3602-ee(12) gave the charter entity (SUNY) concurrent responsibility with DOE for ensuring 
compliance with Pre-K grant requirements.  Supreme Court upheld the Commissioner's determination as rational. 

The Appellate Division, Third Department reversed, finding the Commissioner misread section 3602-ee as 
giving school districts "extensive power to regulate the programing and operations" of charter school Pre-K 
classes.  Citing the provision in subsection 12 that "all such monitoring, programmatic review and operational 
requirements ... shall be the responsibility of the charter entity," it said that "the Legislature's use of the term 'all' 
tasked the charter entity with full responsibility for the relevant 'monitoring, programmatic review and operational 
requirements'" for Pre-K programs.  "The plain meaning of the provision in no way indicates that another entity -- 
such as a school district -- holds concurrent responsibility...."  It said the inspection requirement in subsection 10 
"does not indicate that the school district has the power to create the standards against which the [Pre-K] program 
is tested." 

Commissioner Elia and DOE argue subsection 12 gives charter entities concurrent authority with school 
districts and State Ed for overseeing charter school Pre-K programs.  Section 3602-ee "gives districts significant 
monitoring authority to ensure that every collaborating provider remains in compliance ... with the statute's 
stringent programmatic and operational requirements -- requirements that apply to all program providers without 
exception," Elia says.  Subsection 12 gave charter entities a role, but "does not exist to take responsibility away 
from school districts" and State Ed.  "That reading makes sense because charter entities otherwise have no role in 
the supervision of pre-K programming, which falls outside the scope of instruction charter schools are authorized 
to provide under Article 56.  Moreover, only such a reading harmonizes the subsection with the statutory scheme 
as a whole and properly serves the legislative purpose to assure that pre-K providers remain accountable for the 
state funds they receive." 

 
For appellant NYC DOE et al: Asst. Corporation Counsel Ingrid R. Gustafson (212) 356-0853 
For appellant Elia: Assistant Solicitor General Zainab A. Chaudhry (518) 776-2031 
For respondent Success Academy: Steven L. Holley, Manhattan (212) 558-4000 
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To be argued Wednesday, October 10, 2018 
 
No. 116   Town of Aurora v Village of East Aurora 
 

The Village of East Aurora built the Brooklea Drive bridge in the early 1970s, apparently without 
formal consultation with the Town of Aurora.  In 2006, the State Department of Transportation (DOT) issued a 
report that the bridge had structural deficiencies and that the Village was responsible for repairs.  DOT issued 
similar reports in each of the next four years.  After receiving the 2010 report, the Village responded that the 
Town was responsible for maintaining the bridge.  In 2011, 2012 and 2013, DOT issued reports flagging the 
bridge as structurally deficient and identifying the Town as being responsible for repairs. 

In 2014, the Town brought this action for a declaration that the Village is solely responsible for the 
cost of repairing the bridge.  It said the Village had maintained exclusive supervision and control of the bridge 
since it was built and never properly relinquished control of the bridge to the Town pursuant to the Village 
Law.  The Village counterclaimed for a declaration that the Town is responsible for the repairs.  It said the 
Village Law makes towns responsible for local bridge repairs unless a village assumes that duty through the 
"exclusive mechanism" of Village Law ' 6-606, which permits a village board to assume control and 
maintenance responsibility for a bridge by adopting a resolution or to enter into an agreement with a town to 
share repair costs for a bridge. 

Supreme Court, Erie County, granted the Village's motion for summary judgment and declared the 
Town is responsible for repairing the Brooklea Drive bridge.  "The law is clear that absent a village assuming 
control, care and maintenance of a bridge, responsibility for repair and maintenance lies with the town," it said.  
"Section 6-606 of the Village Law clearly sets forth the procedure whereby a village assumes such 
responsibility.  There is no evidence in the record before this court establishing that the village assumed 
control, care and maintenance pursuant to that procedure of the bridge at issue...." 

The Appellate Division, Fourth Department, reversed and declared the Village is responsible for the 
repair costs.  It found section 6-606 does not provide the exclusive means for a village to assume control of a 
bridge.  "It is undisputed that the Village planned, financed, and constructed the Brooklea Drive bridge more 
than 40 years ago and did not advise the Town of the Town's alleged maintenance and repair responsibility 
until 2010.  The record establishes that the Village has exclusive supervision and control over the bridge, and 
indeed, was the only entity ever to exercise such supervision and control (see Village Law ' 6-604)…. 

Although Village Law ' 6-606 provides that a village 'may' obtain control of a bridge by a resolution 
of its board, it does not provide that a village 'may only' obtain control by that method....  We therefore reject 
the Village's statutory interpretation, i.e., that a village could unilaterally construct and maintain a bridge only 
to later disclaim responsibility when repair costs arose." 

The Village argues, "Village Law ' 6-604 ... does not allocate responsibility for bridges based upon 
which municipality built the structure....  The only way the Village of East Aurora could assume the 
responsibility for the structure at-issue ... is by following the affirmative procedures set forth in Village Law 
' 6-606.  The Fourth Department's flawed statutory construction alters the general statutory framework of this 
State that establishes the cost allocation as between towns and villages for the care and upkeep of bridges and 
culverts and leads to unjust discrimination that unduly burdens the Village." 
 
For appellant Village of East Aurora: Paul D. Weiss, Kenmore (716) 873-8833 
For respondent Town of Aurora: Edward J. Markarian, Buffalo (716) 856-3500 
 


