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Notice:
Time Considerations

Upon appointment, please review the rules pertinent to guardians ad
litem found in the Uniform Rules for the Surrogate's Court (22 NYCRR
8207.12, §207.13, and 8207.41). The following time periods must be kept in
mind:

1. Each guardian ad litem shall qualify within ten (10) days of notification
of appointment or he or she may be deemed unable to act. Your
appointment becomes effective upon qualification.

2. The report of the guardian ad litem in all proceedings other than
accounting proceedings must be made in writing or, with the consent of
the Surrogate, orally in open court, except as otherwise provided in
SCPA 1754(4), within ten (10) days of the appointment of the guardian
ad litem or from the date to which the proceeding is finally adjourned,
unless extended by the court.

N.B. If it is not possible to render a complete report within this
time period, then inform the court in writing of your progress and
advise the court of the nature of the work that remains to be done
and when it will be completed.

3. The report of the guardian ad litem in an accounting proceeding, or his
or her objections to the account, must be made in writing within twenty
(20) days of the appointment of the guardian ad litem unless extended
by the court.
N.B. If it is not possible to render a complete report within this
time period, then inform the court in writing of your progress and
advise the court of the nature of the work that remains to be done
and when it will be completed.

4, The guardian ad litem must file a supplemental report within sixty (60)
days after the decree settling the account in which there is a direction
for payment of money or delivery of property to or for the benefit of the
ward of the guardian ad litem. This supplemental report will advise the
court whether the decree has been complied with insofar as it affects the
ward.

The Surrogate’s Court Rules (22 NYCRR §207.12, 8207.13, and 207.41)
have not been amended as of the date of this publication. Nonetheless, the most
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recent Part 36 Rules of the Chief Judge appear to supercede the time restraints
set forth in the Surrogate’s Court Rules in that:

Every person or entity appointed pursuant to this Part shall file with the
fiduciary clerk of the court from which the appointment is made, within 30 days
of the making of the appointment, (i) a notice of appointment and (ii) a
certification of compliance with this Part, on such form as promulgated by the
Chief Administrator. Copies of this form shall be made available at the office of
the fiduciary clerk and shall be transmitted by that clerk to the appointee
immediately after the making of the appointment by the appointing judge. An
appointee who accepts an appointment without compensation need not complete
the certification of compliance portion of the form.

Wherever else possible, a reading of the Rules of the Surrogate's Court
should be read in harmony with those of the Chief Judge.
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. INTRODUCTION

The primary function of this monograph is to outline the basic duties and obligations
commonly imposed on guardians ad litem in all proceedings and to analyze their special
responsibilities in the type of proceeding in which they are most frequently appointed. Reliance on
these guidelines alone will not necessarily be sufficient in performing the duties of a guardian ad
litem, since they do not address all issues and problems confronting a guardian ad litem. Emphasis
has also been placed on jurisdictional, procedural, and substantive problems encountered in
proceedings affecting each class of persons in the category of a person under disability. If a guardian
ad litem is unsure of the extent of the representation that is expected or appropriate, guidance from
the court should be sought.

Attorneys desiring to be considered for appointments by the courts as guardians ad litem
should, inter alia, apply to the Office of Court Administration to be placed on a list of potential
appointees maintained by the Chief Administrator of the Courts and made available for use by
the appointing judge in making such appointment. Refer to Appendix Schedule A for Part 36 of
the Rules of the Chief Judge for Appointment of Fiduciaries. In most instances the prospective
appointee whose appointment is subject to the Rules of the Chief Judge must certify
(Certification of Compliance) in writing to the appointing judge, prior to the acceptance of the
appointment, that the appointment will not be in violation of those Rules. Effective January 1,
2003, Part 36 requires that a list of other appointments received within the previous 12-month
period be submitted by separate attachment concurrently with the Certificate of Compliance.
The attorney/appointee must also execute a preprinted affirmation that he or she is not:

1. A judge or married to a judge.

2. Related to a judge or related by marriage to a judge within the 6™ degree of

relationship.

3. A Judicial Hearing Officer serving in the county.



4. A full-time employee of Unified Court System.

5. The spouse, brother/sister, parent, or child of a full-time employee of Unified Court

System who holds a position at or above a salary grade of JG-24.

6. Certain state or county politicians or their relatives.

7. A former judge who left office on or after January 1, 2003.

8. A disbarred attorney or one removed from the appointment list.

9. A person convicted of certain crimes.

The rules limit the compensation by restricting the receipt of any one appointment for
which the compensation anticipated to be awarded to an appointee in any calendar year exceeds
the sum of $15,000. If a person or entity has been awarded an aggregate of $50,000 in
compensation by all courts during the calendar year, that person or entity shall not be eligible for
compensated appointments in the following year. The Chief Administrator of the Courts further
has established requirements of education and training for placement on a list of available
appointments. The training encompasses procedural and substantive trust and estate law as well
as ethics. Attorneys who participate in these courses may be eligible for continuing Legal
Education Credit.

The lists which are ultimately established are viable for two years only and each person
or entity must re-register after such time.

Persons under disability are wards of the court (Wurster v Armfield, 175 N.Y. 256;

Matter of Strauss, 56 AD2d 570), and protection of their rights is rooted in the public policy of

the state (Matter of Bobst, 165 Misc2d 776; Matter of Arneson, 84 Misc2d 128, 130). Expression

of that policy is found in various statutory enactments, such as Article 4 of the Surrogate's Court
Procedure Act ("SCPA"). When the interests or rights of disabled persons may be affected by
litigation and those rights or interests are not otherwise represented by a guardian, conservator,

or committee, the champion of their cause is a guardian ad litem whose appointment, from the



earliest days, was necessary for an infant even though service had been made on testamentary
guardians (Sharp v Pell, 10 Johns. 486).

The appointment of guardians ad litem is an important responsibility of the court. When
the need to appoint a guardian ad litem exists, the Surrogate has the responsibility of designating
an attorney who is qualified and competent to protect the interests of a person under disability in
a particular proceeding. The existence of complex legal questions, the size of the estate or trust,
the interests of the person under disability and other circumstances which might require a
particular legal knowledge or skill, and the degree of experience of an attorney are factors
considered in the selection of a guardian ad litem.

A guardian ad litem may be appointed at any stage in a proceeding upon the court's own

initiative or upon a motion (New York Life Insurance Co. v V.K., 184 Misc2d 727; W.v M.,

NYLJ, July 28, 1997, at 28, col 5). Also, a temporary guardian ad litem may be appointed to

determine whether a permanent guardian ad litem is required (see, Matter of Schuster, 274 AD2d

397).
The guardian ad litem stands guard over the interests of the ward. The guardian ad litem

not only owes his or her appointment to the circumstance that he or she is an attorney and, as
such, is an officer of the court, but also, in his capacity as an attorney, the guardian ad litem

represents the ward as a private client (Matter of Balfe, 174 Misc. 279, affd 261 App Div 996;

Matter of Merrick, 107 Misc2d 988, 990; see, Matter of Dwyer, 93 AD2d 355). The standard of

care due the ward by the guardian ad litem is to act reasonably, as a prudent attorney would, in
safeguarding the interests of any client.

The guardian ad litem has a duty to give the ward his or her undivided loyalty. Fidelity to
that objective requires that the guardian ad litem be familiar, at a minimum, with the rights and
duties of the office. No less is due the court that places its trust in the guardian ad litem's
capabilities when making the appointment in the particular proceeding.

1. PERSONS FOR WHOM GUARDIAN AD LITEM APPOINTED

All persons under disability must appear by a guardian ad litem, except that an infant or

incapacitated person may appear by the guardian of his property, an incompetent by the



committee of his property, a conservatee by his conservator (SCPA 402[1] still uses the terms
“committee” and “conservator” even though these fiduciaries are now called “guardians” to

reflect the continuing existence of these fiduciaries), and possibly an incapacitated person, as
defined in Article 81 of the Mental Hygiene Law (MHL), by his or her guardian (MHL 81.21;

see, Matter of Elsie B., 245 AD2d 146 [Article 81 permits a court to authorize a guardian to

exercise virtually any right that the ward could exercise if he or she had capacity, except to
execute a will or codicil]). A person under disability may also appear by a guardian ad litem
where the court so directs because of possible adversity or conflict of interest, or for other cause
(SCPA 402 [2]). In such a case, the appearance may be by both the guardian, committee, or
conservator, as well as a guardian ad litem (SCPA 402[1]). However, where a conflict actually
exists, the court must appoint a guardian ad litem, even if the person under disability has already

appeared by his or her guardian (Matter of Burling, 41 Misc2d 742; Matter of Seviroli, NYLJ,

December 17, 2002, at 21, col 5).

The phrase "persons under disability"” is defined by statute (SCPA 103[40]). The class
includes (a) infants, (b) incompetents, (c) incapacitated persons, (d) unknown persons or persons
whose whereabouts are unknown, and (e) prisoners whose failure to appear is due to their
confinement in a penal institution.

A INFANTS

An infant is any person under the age of 18 years (SCPA 103 [27]). The infant must appear
by a guardian ad litem when no appearance is made by a guardian of his or her property, or
whenever the court so directs because of possible adversity or conflict of interest or other cause

(SCPA 402[2]; Matter of Seviroli, NYLJ, December 17, 2002, at p. 21, col 5).

The provisions of the Civil Practice Law and Rules ("CPLR") governing the manner in
which service of process is effected on infants are pre-empted by SCPA 307(4) which takes
precedence whenever the two statutes differ. Both, however, mandate that service be made on
the infant where he or she is over the age of 14 years. The failure to make service on both the
infant over 14 years and a parent, guardian, or other specified adult renders the attempted service

void (1 Warren’s Heaton on Surrogates’ Courts § 6.21). Note, however, that under SCPA 314
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any person 16 years of age or over required to be served may admit service of process in writing

(Matter of Orenstein, 61 Misc2d 306). Note also, that despite the fact that a 16-year-old can

admit service, only an adult (i.e. one 18 or over) can execute a waiver of citation (SCPA 401[4]).
When service is not made in accordance with the requirements of the statute, the court has no

jurisdiction over the infant (Matter of Maroney, 20 AD2d 678). The defect is fatal and cannot be

cured by the voluntary appearance of an attorney or parent for the infant (Leahy v Hardy, 225

App. Div. 323) or by the subsequent appointment of a guardian ad litem and his or her consent to

the mode of service (Matter of Mortimer, 84 Misc2d 1086; Donovan v Flynn, 219 App. Div.

471). The appointment of a guardian ad litem is void whenever jurisdiction has not been

obtained by proper service of citation on the infant (Potter v Ogden, 136 N.Y. 384). The lesson

learned from these cases is that a guardian ad litem must scrupulously examine the papers on file
that serve as a basis for the court's assumption of jurisdiction over his or her ward.

The necessity for dual representation of an infant by a guardian of his property and a
guardian ad litem may, in limited circumstances, be unavoidable and is statutorily anticipated
(SCPA 402; 1713[4]). Any infant over 14 years of age or the infant’s parent or guardian may
petition the court for the appointment of a named attorney as guardian ad litem to protect the
infant's interest (SCPA 403[1]).

The court having jurisdiction over the infant may entertain the application if the interests
of the guardian and that of the infant conflict, or where valid reasons exist for the initiation of
action by someone other than the guardian. Where similar factual situations exist, the court, on
its own, may also appoint a guardian ad litem for such purposes (SCPA 1713[4]).

A typical situation triggering the appointment of a guardian ad litem is when the infant's
funds are misappropriated by the guardian of his property. In that case, the guardian ad litem
must seek the removal of the guardian of the property of the infant and consider the advisability

of instituting an action against the guardian (Matter of Lanier, 112 Misc2d 491) and, perhaps, the

bank designated as custodian of the funds along with the guardian. Where negligence of a bank
is shown to have contributed to the defalcation, a recovery against the bank will follow (Matter

of Leftridge, 113 Misc2d 68; cf.. Matter of Knox, 64 NY2d 484 [bank that allows a fiduciary to
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negotiate a check payable to him as fiduciary without first establishing his authorization to do so
will not, without more, be liable to the beneficiary when the fiduciary exceeds his powers by

negotiating the check]).

B. INCOMPETENTS

An incompetent is any person judicially declared incompetent to manage his affairs
(SCPA 103[26]). Although Mental Hygiene Law Article 78, which controlled the appointments
of committees for judicially declared incompetents, was repealed and replaced by Article 81,
there may still be persons for whom a committee had been appointed before the statute’s repeal
and who may have an interest in a proceeding in Surrogate’s Court. In that case, the
appointment of a guardian ad litem may be necessary. Like infants, incompetents are wards of

the court (Wurster v Armfield, supra). Neither infants nor incompetents can waive service of

citation or consent to probate or other proceedings, because the incompetent is not of sound mind

and the infant not of full age. Consents possess the attributes of a stipulation (Matter of Frutiger,

29 NY2d 143), and their execution by competent adult persons is presumed.

The committee of an adjudicated incompetent may prosecute or defend a special
proceeding in Surrogate's Court (SCPA 401) and shall do so unless the Court appoints a guardian
ad litem. Where the committee does not appear or is disqualified because of a conflict of interest
or other cause, an incompetent must appear by a guardian ad litem. An attorney cannot put in an
appearance for an incompetent for the simple reason that the incompetent is incapable of

employing counsel (Matter of Palestine, 151 Misc. 100; Matter of Brown, 131 Misc. 420).

SCPA 307(5) provides that service of process on an incompetent is to be made pursuant
to CPLR 309(b), unless otherwise directed by the court. Citation must be served on the
incompetent as well as the committee unless the court dispenses with service on the incompetent.
The failure to effect service of process in accordance with statutory requirements deprives the

court of jurisdiction over the incompetent (Hickey v Naruth Realty Corp. ,71 AD2d 668;

cf., Cole v Lawas, 97 AD2d 912, 913 [court found that failure to make service on the conservatee
in addition to the conservator could be cured nunc pro tunc]). A guardian ad litem must, therefore,

check the manner of service meticulously.
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In view of the long-standing precedents regarding service on infants and incompetents,
guardians ad litem are well- advised to insist that service must meet the requirements of SCPA 307
(4) and (5) and to consider, with respect to incompetents and conservatees, that service on them be
deemed ineffectual unless made on both the ward and the committee or conservator.

C. INCAPACITATED PERSONS

An incapacitated person is defined as any person who for any cause is incapable of
adequately protecting his or her rights although not judicially declared incompetent, including a
person for whom a guardian has been appointed pursuant to Article 81 of the Mental Hygiene Law

(SCPA 103[25]).

In a case where there is any proof showing that a person is mentally and/or physically
incapable of protecting his or her own rights, the court should appoint a guardian ad litem to

represent the interests of the person under disability (Matter of Winston, 92 Misc2d 208; Matter of

Arneson, 84 Misc2d 128). The appointment of a guardian ad litem reflects a determination by the
court to the effect that the record presently indicates the need for the court to intervene to protect

the interests of a party (Anonymous v Anonymous, 3 AD2d 590). An important factor to keep in

mind when determining the advisability of the appointment of a guardian ad litem is that a decree
rendered against a necessary party who is incapacitated and for whom no guardian ad litem was

appointed is voidable and must be set aside upon his or her application (Matter of Arneson, supra,

at 134).
D. PRISONERS

Persons sentenced to life imprisonment are deemed civilly dead (Civil Rights Law §79-a),
while the civil rights of those confined to a state correctional facility are suspended during the term
of their sentence (Civil Rights Law §79). Nonetheless, the conviction of a person for any crime does

not work a forfeiture of any property or of any right or interest therein (Civil Rights Law §79-b; see

also, Avery v Everett, 110 N.Y. 317). Consequently, civil death occurring on a person's sentence to

life imprisonment does not defeat his or her right to inherit (Matter of Shaffer, 184 Misc. 855).

Section 79-a of the Civil Rights Law states that a sentence of imprisonment to life shall not
be deemed to impair the validity of a marriage between such person and his or her spouse (see also,

Domestic Relations Law 86). The incarceration of a spouse is not listed as one of the grounds

12



leading to disqualification of a husband or wife as a surviving spouse under section 5-1.2 of the
Estates, Powers and Trusts Law ("EPTL"). However, the confinement of a spouse in a prison for a
period of three or more consecutive years is grounds for a divorce (Domestic Relations Law §170
[3]).

The appointment by the Surrogate of a guardian ad litem for a prisoner is only authorized
when his default in appearance is found by the court to be due to his confinement in prison. In case
of a deliberate default, the prisoner forfeits his right of representation.

The appointment of a guardian ad litem may be unnecessary if there has been a prior
appointment of a committee for a prisoner sentenced to life (Corrections Law 88320 et seq.) or a
trustee or trustees for prisoners sentenced for a term less than life (Corrections Law §8350, et seq.).
A committee or trustee appointed pursuant to the Corrections Law is competent to represent the
prisoner in proceedings involving his property rights. Moreover, there is no deterrent, when the
prisoner so elects, to his appearance by counsel of his own choice. However, if neither the prisoner
nor the committee appears to represent the interests of the prisoner, a guardian ad litem will be
appointed to represent the interests of the prisoner.

E. UNKNOWNS

Included in SCPA 103 [40] is the definition of persons under disability, any person who is
unknown or whose whereabouts are unknown. The purpose of the statute is to protect the interests
of any such person who has or may have an interest in the estate.

Inasmuch as the statute is not specific as to the situations in which it is applicable, the
exercise of the power of appointment is deemed discretionary with the Surrogate. To some extent,
the objectives of the statute may be gleaned from the contents of a petition which, in addition to
other requirements, must set forth:

1. If any person be unknown or his or her name or whereabouts be unknown, a
general description of such person showing his or her connection with the estate and his or her
interest in the proceeding; and

2. If any person be included in a class and his or her name is unknown, the names

and addresses of those persons of the class who are known, a general description of all other persons

13



belonging to the class, their connection with the estate, and their interest in the proceeding (SCPA
304[3][d], [f]).

Accordingly, where the affidavits of heirship do not dispel the possibility of relations of
equal or nearer degree than those mentioned in the petition, the Surrogate will direct publication

against unknown distributees and appointed a guardian ad litem for them (Matter of Dwenger,

NYLJ, January 2, 2003, at p. 22, col 5; Matter of Brandenburg, NYLJ, December 18, 2002, at p. 19,

col 1).

Also, SCPA 1123 and 1215 provide a substitute for a guardian ad litem by authorizing the
Public Administrator to receive process or other notice as a necessary party in: (a) any proceeding
where service of process or notice of or in behalf of any known or unknown person is directed by
the court; (b) every proceeding for administration or probate where it appears that the persons
applying or named in the petition are not all of the distributees of the decedent or where such
persons are related to the decedent in the fourth degree of consanguinity or more remotely; and (c)
every proceeding to effect distribution of money or property deposited for the account of unknown
persons whose shares were deposited pursuant to SCPA 2218 (SCPA 1123[3]; 1215[1]).

F. UNBORNS

"Unborns" are not included in the definition of persons under disability. This category of
unknowns, in limited circumstances, is protected by legislative as well as judicial action. For
example, SCPA 315 [2] [iii] directs that the court shall appoint a guardian ad litem to represent or
protect the person who eventually may become entitled to a remainder interest where there is no
certain or presumptive remainderman in being or ascertained to represent future interests. Similarly,
SCPA 2106(2) provides for the appointment of a guardian ad litem in a proceeding for the
compromises of controversies where the interests of persons under disability or not in being are or
may be affected. Moreover, CPLR 7704 requires that a guardian ad litem be appointed to represent
aperson not in being in a proceeding brought in the Supreme Court for an accounting and settlement
of a trust. The settlement of a controversy which wipes out the contingent interests of unknowns,
accordingly, can have no effect unless the interests of the unknowns or unborns are represented by

a guardian ad litem (Eisher v Fisher, 253 N.Y. 260).
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I11.  APPOINTMENT PROCEDURE

A. ELIGIBILITY FOR APPOINTMENT

Appointment as a guardian ad litem is limited to attorneys admitted to practice in New
York State (SCPA 404 [1]). The appointment does not confer any status on the guardian ad litem
as a party to the proceeding, but merely empowers the guardian ad litem to represent and act as the
attorney for his or her ward. For this reason, the appointee is not subject to examination before trial

as a party (Matter of Mars, 201 Misc. 329). Neither should the guardian ad litem, as attorney for a

party, be examinable as a witness. No privilege, however, attaches to the information a guardian ad
litem gathers in the course of representing his or her ward. While owing prime allegiance to his or
her ward, the guardian ad litem has the concurrent obligation, as an officer of the court, to make a

fair and objective report of the information he or she obtains through investigation (Matter of Ford,

79 AD2d 403). Therefore, the guardian ad litem may be compelled to disclose to other parties the
names and statements of witnesses he or she procured. In any event, such information would

necessarily be revealed because it is includible in the guardian ad litem's report (Matter of Roe, 65
Misc2d 143). The guardian ad litem must be competent to protect the rights of his or her ward, must
have no rights adverse to his or her ward, must be responsible, and must have no business
connection with the attorney or counsel of any party to the proceeding. Where the guardian ad litem
discovers a conflict of interest after appointment, it must be brought to the attention of the court and

permission to resign must be requested (Matter of Merrick, 107 Misc2d 988). These conditions have

long since been incorporated into the statutes on the subject (SCPA 402, et seq.) along with the
requirement that there be disclosure of such additional facts as the court may direct.

B. PETITION FOR APPOINTMENT

A guardian ad litem may be appointed upon the nomination of an infant who is over the age
of 14 or his or her parent or guardian, or upon the initiative of the court. The petition of the infant
or his or her parent or guardian must be accompanied by an affidavit of the nominated attorney
showing: (a) that he or she is qualified to protect the rights of the infant and has no interest adverse

to him or her; and (b) the circumstances which led to his or her nomination (SCPA 403[1][a]).
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The parent of the infant or the person having legal custody of him or her or an adult person
with whom the infant resides must additionally file an affidavit stating: (1) that he or she consents
to the appointment of the attorney; (2) that he or she has no interest adverse to the infant and, if he
or she has, whether he or she influenced the infant in the nomination; and (3) such additional facts
as may be required by the court (SCPA 403 [1][b]).

The attorney nominated by the infant, provided he or she is qualified and has no interest
inconsistent with that of the infant, is customarily appointed by the court; and the failure to do so
is a reversible error in the absence of other circumstances warranting a disregard of the infant's

nomination (Matter of Dumbra, 254 App. Div. 776; Matter of McKee, 254 App. Div. 871).

The statutory requirements of the petition for appointment of a guardian ad litem are
complemented by the Uniform Rules for the Surrogate's Court ("Rules™). Under these Rules, the
petition of an infant must state whether the infant has been influenced by the proponent, the
accounting party, or the attorneys for the fiduciaries, or anyone connected with them in the selection
of the infant's nominee, and whether the person nominated has suggested his or her appointment in
person or through others. The affidavit of the nominated attorney must similarly state whether any
of the foregoing parties or anyone connected with them has suggested or accelerated his or her
nomination, and if so, he or she must disclose the facts (Rule 207.12).

The Rules also contain a catch-all provision that the application must satisfy the Court that
the nominated attorney will have no undivided loyalty which might result in the failure to protect
the infant's rights (Rule 207.12[b]).

A guardian ad litem is the court's appointee for the purpose of protecting the rights of an
infant who is a ward of the court. His or her function is to see to it that such rights are guarded and
preserved by the utmost vigilance and care (Matter of Eitingan, 192 Misc. 836, 840, affd 273 App.
Div. 998).

The court's zealous regard for the rights of its ward has led to the adoption of a code of
conduct that is uncompromising and admits of no breach even in the appearance of impropriety
between the court's ward and its appointee. Wherever a question of conflict arises between the two,

the course to be pursued by the guardian ad litem is clear. "The law" when dealing with a person
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acting in a fiduciary capacity, "does not stop to inquire whether the contract or transaction was fair

or unfair. It stops the inquiry when the relationship is disclosed...” (Munson v The Syracuse, Geneva

& Corning RR Co., 103 N.Y. 59, 74).

C. EFFECT OF FAILURE TO APPOINT

The failure to appoint a guardian ad litem for a person under disability renders the decree
voidable on the application of the person adversely affected which, in the case of an infant, may be
as late as his or her attainment of majority (1 Warren's Heaton on Surrogates' Courts, §8.18[1] [6th
ed. revised]). A party's failure to notify the court of an adversary's disability before obtaining a

default judgment is considered to be a fraud upon the court and a basis for vacating the judgment

(New York Life Insurance Co. v V.K., 184 Misc2d 727). The decree, however, is not void as is the
result when there is a failure to serve process on a necessary party. If no appointment of a guardian
ad litem has been made because the Surrogate has found, pursuant to SCPA 403, that the
appointment is unnecessary, the rights of the person under disability remain as fully adjudicated and
concluded as though a guardian ad litem was, in fact, appointed (SCPA 406).

D. DISPENSING WITH APPOINTMENT

In limited circumstances, no harm can possibly be incurred by the failure to appoint a
guardian ad litem, and in such instances, the expense placed on the estate by an appointment cannot
be justified. The legislature has taken cognizance of this fact, and SCPA 403(3) authorizes the court
to dispense with the appointment of a guardian ad litem whenever: (1) in an uncontested probate
proceeding, such person will receive a share equal to or greater than the share to which he would
be entitled if the decedent died intestate; (2) in an accounting proceeding, such person receives a
specific bequest or a specific devise or a general legacy of a stated sum of money and the accounting
party shows to the satisfaction of the court that such person has received his legacy or devise or will
receive the same in full under the decree to be made; (3) in any proceeding, the Public Administrator
is authorized by the court to receive process or notice on behalf of the person under disability (see,

SCPA 1123 [2]; 1215 [1]); and (4) in a probate proceeding the decedent is survived by a spouse
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who receives the entire estate under the propounded instrument and the petition alleges that probate
assets do not exceed $50,000.

E. TERMINATION OF REPRESENTATION

The appointment of a guardian ad litem does not terminate with the rendition of a decree in
Surrogate's Court, but continues so long as the interests of the ward needs protecting. If an appeal
is taken from the decree, the duty of representation remains until the final determination of the

appeal (Matter of Stewart, 23 App. Div. 17).

The representation of an infant by a guardian ad litem terminates upon the ward's attainment

of majority (Matter of Fassig, 58 Misc2d 252). When the infant reaches majority the guardian ad

litem files a final report and asks to be discharged (Matter of White, NYLJ, April 12, 1996 at p. 29,

col 6; Matter of Steptoe, NYLJ, April 10, 1992 at p. 30, col 6). Presumably, a guardian ad litem's

representation of an incompetent would similarly cease upon an adjudication that the ward has
regained his competency. In such event, no further proceeding should be taken against the former
infant or incompetent without leave of court until 30 days after he or she is notified to retain another

attorney pursuant to CPLR 321(c) (Matter of Fassig, supra). If the ward dies, the authority of the

guardian ad litem will terminate and will be superseded by the court-appointed legal representative
of the estate of the ward. Although a guardian ad litem representing the interests of unknown heirs
and distributees has no apparent duty to search for his or her unknown wards, in the event that the
whereabouts and existence of such unknown wards is determined during the course of the
proceeding, and if all such unknown wards are of full age and sound mind, then there would be no
further need for the guardian ad litem and the duties of the guardian ad litem would terminate. The
guardian ad litem should carefully consider his or her course of action on behalf of the ward if his
or her appointment as guardian ad litem will terminate before the decree is rendered because the
ward attains majority, regains competence, dies, or is located. The guardian ad litem can, in these
instances, give the Court guidance on his or her allowance for services to the date of termination of

the appointment.
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The duty of representation does not extend beyond the scope of the proceeding in which the

guardian ad litem was appointed (Matter of McGuire, NYLJ, July 6, 1998 at p. 30, col 2). Thus,

when appointed in a probate proceeding, the guardian ad litem's inquiry is limited to the facts
relating to the genuineness of the will and the validity of its execution (SCPA 1408 [1]).

F. FINALITY OF DECREE

When the interests of a person under disability are protected in a proceeding by a guardian
ad litem appointed for that purpose, the proceeding is binding upon such person to the same extent

as if such person were under no disability (SCPA 406; Matter of Howley, 100 N.Y. 206; accord

Dunn v Eckhoff, 35 NY2d 698, 699), and the resulting decree is final and immune from subsequent
direct or collateral attack (Matter of Silver, 72 Misc2d 963). To this extent, SCPA 406 represents

a codification of existing case law (see, Matter of Howley, supra). The statute accords the same

finality to decrees which recite the appointment of a guardian ad litem as it does if the appointment
of a guardian ad litem had been dispensed with by the Court as an unnecessary party pursuant to

SCPA 403(3).

IV.  DUTIES, RESPONSIBILITIES, AND COMPENSATION GENERALLY

The need for the appointment of a guardian ad litem may arise in any type of proceeding
that comes before the Surrogate, but guardians ad litem are most commonly appointed in
proceedings to probate a will and to settle the accounts of executors, administrators, and trustees.
Other proceedings in which guardians ad litem are appointed with some frequency include: (1)
construction proceedings pursuant to SCPA 1420; (2) compromise of wrongful death and
personal injury actions; (3) heirship proceedings; (4) adoptions; and (5) compromises.

In each type of proceeding, the guardian ad litem will encounter problems of a special
nature. However, there are certain duties common to every type of proceeding that a guardian ad
litem must perform.

In all proceedings, each guardian ad litem shall qualify by filing his or her consent to act
within 10 days of notification of appointment (Rule 207.13 [a)), or he or she may be deemed

unable to act. Each guardian ad litem, on nomination and consent, must affirmatively assure the
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court that he or she has no interest adverse to that of his or her ward, that no conflict exists which
would prevent him or her from representing his or her ward (SCPA 404[2], Rule 36.1[d]) and
that the appointment will not be in violation of the Rules of the Chief Judge (Rule 36.1[b] and
[c]). The failure to file a consent and obtain the entry of an order of appointment prevents the
guardian ad litem from acting, and his or her participation in a proceeding on behalf of an infant
is a nullity which is not cured by the filing of the consent and order following the hearing

(Matter of Weed, 107 Misc. 595). Printed forms for qualification and consent are generally

available from the court.

After his or her appointment by the court, a guardian ad litem should file a notice of
appearance pursuant to SCPA 404(3) and, when directed by the Surrogate, serve a notice of
appearance upon all parties (Rule 207.9 [c]). Where the guardian ad litem deems it appropriate,
service of a demand for pleadings can be made along with the notice of appearance (SCPA 302
[3]). The pleadings shall be served within five days of the demand unless otherwise ordered by
the Surrogate (Rule 207.10).

The guardian ad litem must determine whether jurisdiction was properly acquired (Rule
207.13 [a]). This basic and most essential function is accomplished by examining the citations
and affidavits of service on file to confirm that: (1) service has been timely and properly
effected and (2) all necessary parties have been properly served with citation. Special attention
should be paid to orders for publication. A natural person domiciled in New York cannot be
served by publication unless it is shown that service by personal delivery cannot be effected
within the state (SCPA 307 [3]). When the petition or affidavit accompanying the request for an
order of publication is patently devoid of facts demonstrating due diligence and the evidence
shows even a perfunctory search would have located the absent party, the order is a nullity

(Matter of Roberts, 19 AD2d 391).

In all cases, a guardian ad litem must ascertain the particular interest of his or her ward in
the proceeding and must consult with the ward whenever necessary. The extent of the guardian
ad litem's contact with his or her ward, while discretionary with the guardian ad litem, should be

measured by the particular circumstances and complexities of the proceeding.
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The guardian ad litem should examine the entire court file. The obligations of the
guardian ad litem, however, are not circumscribed by what appears of record. He or she may and
should request supportive documents, such as contracts, income tax returns, and other
evidentiary proof, that may aid the guardian ad litem in effectively protecting the rights of his or
her ward, but a guardian ad litem should never engage appraisers, accountants, or other experts

without the consent of the Court obtained on notice to other parties (Matter of Stralem, NYLJ,

August 22, 1995 at p. 23, col 5).

The guardian ad litem, although he or she may be appointed in only one phase of an
estate proceeding, does not act in isolation. He or she must personally attend all court
proceedings and conferences and should confer with all attorneys to the extent necessary to
protect his or her ward. The guardian ad litem should examine all proposed decrees or orders to
ascertain that the proper provision has been included for the protection of the ward, especially
when the decision directs the payment of money or property.

Every guardian ad litem is required to file such intermediate reports as may be necessary
and appropriate, in addition to a final report and a supplemental report, within sixty days after
entry of a decree settling the account, where the decree directs the payment of money or delivery
of property to the ward (Rule 207.13[b]). The report should be timely filed and must include the
guardian ad litem's findings, conclusions, recommendations, and objections, if any. The form and
content of the report is more fully examined later.

A. REPORTS OF GUARDIANS AD LITEM

By statutory mandate, a guardian ad litem must file an appearance, take such steps, with
diligence, as are deemed necessary to represent and protect the interest of the person under
disability, and file a report of his or her activities, together with recommendations, upon the
termination of his or her duties or at such other time as directed by the Court (SCPA 404 [3]).

The Rules direct that the report of the guardian ad litem be made in writing or, with the
consent of the Surrogate, orally in open court within ten days of the guardian ad litem's

appointment (twenty days in an accounting) or from the date to which the proceeding was finally
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adjourned unless extended by the court (Rule 207.13). The submission of an oral report is
uncommon.

The Rules further provide that no decree shall be made until the guardian ad litem reports
his or her findings that he or she has examined all processes and papers to ensure they are regular
and have been duly served (Rule 207.13). Additionally, Rule 207.13(c) states that no allowance
shall be paid, except as provided in SCPA 2111, until the guardian ad litem files an appropriate
report.

The report, like a brief, is judged not be its length, but by its content. The nature of the
report will vary with the type of proceeding and circumstances presented. While there is no
prescribed form, every report must: (a) identify the particular interest of the ward in the
proceeding; (b) indicate that the court has proper jurisdiction over the ward, the other parties,
and the subject matter of the proceeding; (c) set forth a statement of the actions pursued by the
guardian ad litem to verify the court's jurisdiction; and (d) contain a statement of the activity or
investigation conducted by the guardian ad litem which should include a recital of evidentiary

matters such as statements of witnesses (Matter of Roe, 65 Misc2d 143). In addition, the report

must include the findings, conclusions, recommendations, and a statement in detail of the
objections, if any. The guardian ad litem must make specific recommendations, whether they be
favorable or unfavorable to the ward. The primary allegiance of the guardian ad litem is the
ward, but he or she has a concurrent obligation as an officer of the court to make a thorough, fair

and objective report (Riley v Erie Lackawanna R. Co., 119 Misc2d 619). He or she cannot

abdicate the duty of his or her office by concluding he will leave the decision in the hands of the
court. Objections which may properly be taken but would not benefit the ward or increase his or
her share of the estate should not be made (1 Warren's Heaton on Surrogate's Courts, supra 8

8.13 [6]).
The guardian ad litem's report should document the facts and circumstances of the case to

support his or her conclusions, and where appropriate, the guardian ad litem should describe the
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factors which may render an appeal inadvisable, such as the risk of litigation, the unlikelihood of
success, and the expense of the appeal. Moreover, the guardian ad litem can consider the issue of
compensation for services to be rendered to perfect the appeal and consult the court in advance
relative to the compensation and expenses of the guardian ad litem on appeal. It might be
necessary in the case of an appeal for the guardian ad litem to apply to the court for an interim
allowance for services and request prepayment or prompt reimbursement of disbursements
incurred by the guardian ad litem on appeal (SCPA 2111).

When necessitated by the particular nature of a proceeding or when directed by the court,
the filing of one or more intermediate reports may be required. Where a decree directs the
payment of money or delivery of property to or for the benefit of the guardian ad litem's ward,
the guardian ad litem must file a supplemental report within sixty days after entry of the decree
showing whether it has been complied with as far as the ward is concerned. The fiduciary in that
situation shall immediately notify the guardian ad litem in writing of the date and details of
payment or delivery (Rule 207.13 [b]).

The report must be filed in timely fashion with the clerk and be accompanied by proof of
service of a copy on all parties who have appeared. If the report cannot be filed within the time
prescribed by Rule 207.13, the petitioner should be advised and his or her consent to delay
obtained. Additional time should then be requested from the clerk, upon good cause shown, so
that the court and other parties are made aware that there is good reason for the delay.

B. COMPENSATION

1. Amount of Compensation

SCPA 405 subdivision 1 provides that a guardian ad item shall receive reasonable
compensation. The compensation of a guardian ad litem is determined in the same manner and is

based on the same criteria that govern fixation of attorneys' fees in general (Matter of Burk, 6

AD2d 429, citing Matter of Potts, 213 App. Div. 59,62, affd 241 N.Y. 593). The following are
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the criteria that are employed by the court in fixing fees and which should be covered in an
affidavit of services filed by the guardian ad litem:
a) The nature and extent of the services, should be set forth in detail; and

b) The actual time spent and the necessity therefore. In Matter of Slade

(99 AD2d 668), the Appellate Division observed that the guardian ad litem failed to present time
records to substantiate the conclusory allegation that he had spent 126.5 hours on his assignment
and concluded that the Surrogate must determine the reasonable value of the services performed
based upon specific documentation of the time spent on each task listed in the guardian ad litem's
affidavit. The matter was sent back to the Surrogate’s Court for further proceedings. The courts
have also emphasized the necessity of having time records contemporaneously maintained

(Matter of Phelan, 173 AD2d 621). There the court stated “we have also repeatedly emphasized

the significance of contemporaneously maintained time records as a component of an attorney's
affirmation of legal services and have given little weight to after the fact estimations of time
spent.” Accordingly, any affidavit of services should have annexed to it a schedule of time for
each item listed with the date and the circumstances of the services rendered. The total amount
of time should be totaled and the affidavit of services should set forth the customary hourly rate
charged by the attorney. It is important that the guardian ad litem indicate to all the interested
persons, including the court, the total amount being sought.

¢) The size of the estate versus the size of the ward's interest. Even if the
size of the estate is substantial, the interest of the ward may be limited or dependent upon a
contingency in the future which may or may not occur. Under those circumstances the courts
have taken into consideration the fact that the interest to be protected by the guardian ad litem is

limited or remote which, in turn, has affected the size of the compensation (Matter of Springett.

35 AD2d 927; Matter of Burk, supra [There, the court noted "The value of the incompetent's

interest in this estate was relatively small™]). Of course, in an accounting, the guardian ad litem
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will normally be required to do the same amount of work in reviewing the account whether the
ward's share is large or small.

d) The complexity of the matter. The complexity of the matter or the
difficulties encountered are a relevant criteria in fixing fees. For the most part, however,
guardian ad litem assignments involve fairly routine matters such as the usual probate
proceedings where the circumstances and the plan of the testator appear entirely normal and
without any suspicion whatsoever. In those types of probate proceedings, to facilitate the fixation
of the fee, the court has certain guidelines which it ordinarily follows and an affidavit of services
under those circumstances will not be required. However, if the guardian ad litem is of the
opinion that the probate assignment is other than fairly routine and that he or she is deserving of
a fee beyond what would normally be allowed, it is suggested that the guardian ad litem consult
with the probate clerk and be guided accordingly.

e) The results achieved. Naturally, if the guardian ad litem's services have
resulted in benefit to the ward, this should be set forth in the affidavit of services as an additional
element in the fixation of compensation.

f) The professional standing of guardian ad litem. The affidavit of
services should indicate the level of expertise of the guardian ad litem in the area of the law in
which he or she has been appointed.

9) The practical considerations. Agreements reached by the parties
with respect to the fee of the guardian ad litem, while not binding on the court, may nevertheless
be helpful in resolving the amount of the compensation. Accordingly, following the filing of his
or her report, the guardian ad litem should consider discussing his compensation with the
attorney for the fiduciary, stating the amount of time that has been expended and the hourly rate
that he or she is accustomed to receiving with a view towards arriving at an acceptable fee. If an

agreement is reached, a letter should be sent to the court by the attorney for the fiduciary
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expressing his or her consent to the requested fee. The court may nevertheless require an
affidavit of services from the guardian ad litem and must do so under the Rules of the Chief
Judge whenever the fee is $5,000.00 or more since the court is required to render an opinion in
support of the compensation allowed (22 NYCRR § 36.4 [b]).

2. Source of Compensation

The compensation paid to a guardian ad litem may be charged by the court
against any or all of the following in such proportion as directed by the court:
a) the estate;
b) the interest of the person under disability; and
c) for good cause shown any other party (SCPA 405 [1]).
The authority to charge the guardian ad litem's fee against any other party in the
proceeding for good cause shown is of fairly recent vintage, having been added only in 1993,
and it apparently has limited application since most of the cases have held that a party can be
charged with the payment of the guardian ad litem's fee only when that party's actions were
unnecessary or produced unfounded litigation that resulted in the appointment of a guardian ad
litem (Matter of Ault, 164 Misc2d 272). Historically, the real contest has been over whether the
estate or the share of the ward should be charged with the guardian ad litem's fee. Initially, the
courts were hesitant to charge the estate stating that such an award should not be made unless it
were shown that the value of the services benefitted not only the ward but also the owners of the
estate or

fund out of whose pockets the allowance is to be taken (Matter of Thaw, 182 App. Div. 368).

However, subsequent cases the courts have rationalized that, in fact, in all cases the guardian ad
litem's services are of benefit to the estate because the court cannot determine the questions

before it without the presence of the disabled person and, accordingly, the services rendered by
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the guardian ad litem are beneficial to the entire estate, for without the presence of the guardian

ad litem, the disabled person is not bound by any judgment (Livingston v Ward, 238 N.Y. 193).

Accordingly, the general tendency has been to charge the fee of the guardian ad litem against the

estate and this is true even if the guardian ad litem is unsuccessful (Matter of Friedgood, 111

Misc2d 612) or the decree bars the ward from participating in the estate (Matter of Betts, 152

Misc. 426).

3. Counsel for Guardians

In situations where a person under disability is cited and he or she already has a
guardian appointed by a court, such as a parent appointed as a guardian for an infant child, the
guardian may appear by an attorney on approval by the court granted under an application
pursuant to SCPA 403. Under those circumstances, the appointment of a guardian ad litem will
be obviated and under SCPA 405(3), counsel for the guardian is entitled to the same reasonable
compensation that a guardian ad litem would have been entitled to.

V. PROCEEDINGS IN WHICH GUARDIANS AD LITEM ARE APPOINTED

A. PROBATE PROCEEDINGS

In probate proceedings, a guardian ad litem must review the will to satisfy himself or
herself that it was properly executed in accordance with the requirements of EPTL 3-2.1. A will
which is not executed in compliance with the formalities prescribed by EPTL 3-2.1 cannot be

given effect (Matter of Lavigne, 76 AD2d 975, affd 52 NY2d 1008; see, Matter of Snide, 52

NY2d 193. 197-198). Therefore, even if no one opposes probate of the propounded instrument, it
must be rejected where the requirements of due execution are not met (SCPA 1408 [1]; Matter of

Pirozzi, 238 AD2d 833).

The guardian ad litem must also be satisfied that the testator had testamentary capacity
when the will was executed. In reaching this determination, a guardian ad litem must look to the

following facts: (1) whether the testator understood the nature and consequences of executing a
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will; (2) whether the testator knew the nature and extent of the property that he or she was
disposing of; and (3) whether the testator knew those who would be considered the natural

objects of his or her bounty and his or her relations with them (Matter of Kumstar, 66 NY2d 691;

Matter of Slade, 106 AD2d 914).

Lastly, the guardian ad litem should be satisfied that the testator was free of restraint and
undue influence. Undue influence exists when the mind of the testator is overpowered so that the

will of another is substituted for his or her own (Matter of Walther, 6 NY2d 49). On the other

hand, fraud is exercised where the testator acts as a free agent, but is deceived into acting by

false data (Matter of Coniglio, 242 AD2d 901). While fraud may be present without undue

influence, both are equally destructive of a will or that portion of the will affected (Matter of
Weinstock, 40 NY2d 1).

When an attorney accepts appointment as a guardian ad litem to appear for and represent
a person under disability in a probate proceeding, it is expected that the attorney will diligently
perform his or her duties with an understanding of the nature of the guardian ad litem's
responsibilities.

Considerations that should be addressed or that may invite more detailed investigation by
the guardian ad litem include:

1. Use of a mark as a signature, an irregular signature, or employment of another to sign
testator’s name at his or her direction. Use of a mark may indicate possible illiteracy which can
raise the question of whether the testator knew and understood the contents of the Will. Use of a
mark or irregularities in the signature and the employment of another to sign may be indications
of a weakened and enfeebled condition which can affect the issues of testamentary capacity and

undue influence.
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2. Attesting witnesses related to or biased in favor of beneficiaries. An attesting
witness's bias can raise a question of fact on the issue of due execution which will require
submission of that issue to the jury.

3. Will is holographic - presence or absence of attestation clause. Where the Will has
been prepared by the testator himself or herself without the assistance of an attorney, failure to
conform with the statutory requirements of due execution is more probable. The lack of an
attestation clause can increase such probability.

4. Serious mental or medical problems. Serious mental problems, such as senile
dementia, or medical problems that inhibit rational thought can raise questions of testamentary
capacity.

5. Does the Will represent an abrupt departure from prior wills, or are natural objects of
the testator's bounty discriminated against without apparent foundation? These may be
indications of undue influence or possible lack of testamentary capacity.

6. Was one or more beneficiary in a confidential relationship with the testator, either
presumed (such as an attorney-client, doctor-patient, and clergy-parishioner) or apparent (such as
a parent-child) where the beneficiary is dominant and the testator subservient in the relationship?
Indications of dominance can arise from complete control of the testator's financial affairs
through the use of powers of attorney or other transactions. The fact that the beneficiary under
such circumstances, selects the attorney-draftsman, gives the testamentary instructions, or is
present in the attorney's office while instructions are being given or during the will's execution
requires additional scrutiny.

7. The attorney-draftsman or a member of his or her family is a beneficiary under the
will. In these situations, the court may request an explanation of the circumstances under which

the gift was made either by affidavit or conduct a Putnam hearing (Matter of Putnam 257 N.Y.

140; see, e.g, Matter of Arnold, 125 Misc2d 265).
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8. The attorney-draftsman is the named executor or fiduciary. Such circumstances may
raise questions of overreaching by the attorney in the process of his or her being selected as
executor, particularly if he or she has had no relationship whatsoever with the decedent prior to

such time (see, Matter of Weinstock, supra; see also, SCPA 2307-a).

The presence or absence of some of the above circumstances should shape the response
and extent of the guardian ad litem's investigation. Some situations will require a formal
examination of attesting witnesses under SCPA 1404, while under other conditions, an informal
discussion with the attesting witnesses may be sufficient. A balanced judgment is required. For
example, where the decedent is survived by a spouse and infant children, and the spouse is the
mother of the children, a will leaving the entire estate to the surviving spouse will not likely
arouse suspicion. Contrarily, if the decedent was elderly and left the bulk of his estate to a nurse
to the exclusion of any family members, the guardian ad litem should thoroughly investigate all
the facts and circumstances surrounding the execution of the will and the relationship of the
decedent and the nurse and distributees. The SCPA 1404 examination of attesting witnesses to
the execution of the will can be conducted either prior or subsequent to the filing of objections of
the will to probate, but the better practice is to file objections after the conclusion of the SCPA
1404 examination, being mindful of the requirement that objections to probate are due ten days
after the completion of the SCPA 1404 examination (SCPA 1410). The guardian ad litem who
participates in a pretrial examination should be aware of Rule §207.27, which usually limits the
period allowed to be covered by the examination to three years prior to the execution of the
instrument and two years thereafter or the date of death, whichever is shorter. The time period

may be extended on a showing of special circumstances (Matter of Partridge, 141 Misc2d 159).

The usual fee for the filing of objections is waived where the party objecting is a guardian ad

litem on behalf of his or her ward (SCPA 2402[16][a]).
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Before filing formal objections to probate, the guardian ad litem should thoroughly
consider the gravity of such a course and whether, following a thorough review of the facts and
the law, the guardian ad litem believes there is substantial merit to his or her objections to the
probate of the Will. If, following such an in-depth independent analysis, the guardian ad litem is
still in doubt, a review with a member of the Surrogate's Court legal staff may be helpful, but it
IS no substitute for the guardian ad litem's own final judgment. Considerations which should
weigh heavily in that determination are the nature and extent of the proof assembled and the
burden of proof on the particular issue involved. For instance, the burden of proof of undue
influence is on the contestant, and it may be very difficult even to avoid a directed verdict
without very convincing proof. However, if the beneficiary is in a confidential relationship, this
may require a preliminary explanation from him or her in order to avoid an inference of undue

influence (see, Matter of Putnam, supra). That factor could enhance the possibility of success

from the routine case of undue influence containing no elements of confidential relationship.
Ordinarily, it is with trepidation that an attorney advises his or client to file objections to
probate where the will contains an in terrorem clause, as the client could lose whatever bequest
he or she received under the will if the contest is unsuccessful. A guardian ad litem appointed to
represent the interests of an infant or an incompetent can ignore that danger, as the statute itself
provides that an infant or incompetent may object to the probate of a will without forfeiting any
benefit thereunder (EPTL 3-3.5[b][2]). The guardian ad litem appointed to represent the
interests of an incapacitated person, as opposed to an incompetent, does not enjoy that statutory
dispensation. Although it is clearly arguable that the statute should have equal force where the
ward is incapacitated but not judicially declared incompetent, the statute does not by its terms
extend to the incapacitated person and a guardian ad litem in such a case should seek the court’s

advice before jeopardizing his or her ward’s interest in the estate.
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Naturally, prior to any filing of objections or trial thereof, efforts can be made by the
guardian ad litem to resolve the matter by compromise or settlement, a subject matter which will
be dealt with separately.

It is not the duty of a guardian ad litem in probate proceedings to delve into matters, such
as accounting, discovery, construction, etc., that may arise in subsequent proceedings. However,
if something comes to his or her attention that may be detrimental to the estate or his or her
ward, he or she should report it to the Court. An example of an instance where a report should
be made is when the ward may need an Article 81 guardian appointed to protect his or her own
interests. Where the ward may have a right of election, the guardian ad litem should petition for
court authorization to exercise it on his or her behalf (EPTL 5-1.1-A [c] [3][D]).

A sample of a guardian ad litem's report in a probate proceeding is annexed as Appendix
Schedule B.

B. ADMINISTRATION PROCEEDINGS

The criteria for appointing guardians ad litem in Administration Proceedings are, of
course, similar to those in other Surrogate’s Court proceedings (an interested person under a
disability). It is the guardian ad litem’s responsibility to examine and investigate the file, to
review the pleadings, to ascertain the interests of his/her ward, and to confer with all attorneys
and request additional documentation, if necessary to the performance of his/her duties.
Consultation with the ward(s) is recommended whenever possible.

All guardians ad litem must attend all court proceedings, and file a timely report advising
the court of his/her conclusions and recommendations.

A typical report would include the following: (1) the nature of the proceeding and
pertinent jurisdictional facts, (2) the ward’s disability, (3) the relief requested by the petition and
the ward’s interest therein, (4) the date of the decedent’s death, (5) the relationship of the ward to

the decedent and to the petitioner, (6) whether there has been a proper investigation into the
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existence of any Wills executed by the decedent, (7) whether the petitioner is eligible to be
appointed fiduciary, (8) the assets of the estate, and (9) whether the guardian ad litem
recommends approving the relief requested.

It bears noting, however, that in administration proceedings where the conflicts generally
concern the appointment of a fiduciary and the contests, if any, involve eligibility to act as a
fiduciary, guardians ad litem are more often involved in the ancillary reliefs requested in the
underlying petitions. Depending upon the relief requested by the petitioner and the policies and
customs of the particular Surrogate’s Court where the administration proceeding is pending,
certain additional relief, such as determinations of death (SCPA 2225, EPTL 2-1.7),
determinations of paternity (EPTL 4-1.2), and even kinship (SCPA 2225) may need to be
addressed. (See V “G” under Table of Contents).

Sample reports in Administration proceedings are annexed as Appendix Exhibit C.

C. ACCOUNTING PROCEEDINGS

It is recommended that all guardians ad litem read sections 1, 3, 4, 5, and 6 below. As to
section 2, the guardian ad litem may review only those portions that are relevant to his or her
particular appointment. The appendices may be consulted as needed. A sample of a guardian ad

litem’s report in an accounting proceeding is annexed as Appendix Exhibit D-1.
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1. INTRODUCTION

a. Generally

An accounting is an itemized rendition of the administering of estate/trust assets
by a fiduciary, to wit: the property a fiduciary is charged with and expenses said fiduciary is
credited with is presented for approval by the Court (SCPA Article 22; 22 NYCRR 207.40,
207.41).

There are three ways in which a fiduciary may account:

1. A formal accounting, in which the court is asked to pass on the account -
whether intermediate or final - and to issue a decree (Official Form JA-5 or JA-8) discharging
the fiduciary. A formal accounting may be compulsory - brought by the court, sua sponte, or by
one of numerous parties interested in the estate/trust (SCPA 2205, 2206), or voluntary - in which
the fiduciary presents the account to the court with a Petition (Official Form JA-1) for its judicial
settlement, on notice to all interested parties by Citation (Official Form JA-6) or Waiver of
Citation and Consent to Accounting (Official Form JA-3) (SCPA 2208, 2210-2215); or

2. An informal accounting, which occurs outside of court, by which distribution
of the estate/trust assets is made by agreement of all interested parties concerned, and Receipts
and Releases (Official Form JA-2) concerning said accounting are executed by the parties and
filed with the Court (SCPA 2202); or

3. The judicial approval of an informal accounting (See SCPA 2203).

A crucial aspect of the accounting in any respect is the differentiation between
principal and income (EPTL 11-2.1). The distinction between principal and income is
complicated by the recently enacted reforms to bring trust accounting and trustee investment
practices in line with modern trends relating to investment strategy. For the purposes of this
section, it is necessary to note that the new law seeks to avoid the investment dilemma faced by

the trustee under the old law. Typically, the trustee was required to strike a balance between
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investing for growth (favored by remainder beneficiaries) and investing for income (favored by
current income beneficiaries). The new law seeks to avoid this dilemma by giving the trustee
two options. The trustee now has the power to make equitable adjustments between principal
and income (EPTL 11-2.3[b][5]) or to treat the trust as a uni-trust and to pay out 4% of its value
annually to the income beneficiary (EPTL 11-2.4).

The new laws relating to principal and income are spread across EPTL and

SCPA. They consist of the following:

EPTL Article 11-A. The new Principal and Income Act

EPTL 11-2.4. The new optional uni-trust provision.

EPTL 11-2.3(b)(5). The trustee’s power to adjust principal and income.

EPTL 11-2.3A. Judicial review of trustee’s power to adjust.

EPTL 11-2.1(m). Effective date of the new Principal and Income Act.

EPTL 7-1.13. Trustee’s power to split trusts.

- SCPA 2308, 2309, 2312. Trustee’s commissions under the new Principal and
Income Act.

b. The Proceeding:

Before discussing the accounting proceeding, it would be well to remind the
guardian ad litem that his or her report is due within twenty days of appointment (Uniform Rules
for the Surrogate’s Court [22 NYCRR 8207.41]). After reading the following discussion on the
accounting proceeding, many guardians ad litem will wonder how a complete report is possible
within such a short period. If it is impossible to prepare the report in a timely fashion, the
guardian ad litem would be well advised to inform the court in writing of his or her progress
within the twenty day period and advise the court of the nature of the work that remains to be

done and when it should be completed.
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In an accounting proceeding, the executor, administrator, or trustee presents a
summary of the administration of the estate to those persons interested in the estate or trust. The
purpose of a formal accounting is to have the fiduciary’s conduct examined and, if found to be
acceptable, then to discharge that fiduciary from liability for his or her conduct during the period
covered by the accounting. The role of the guardian ad litem in an accounting proceeding is
three-fold: to review the account and all its attendant circumstances; to participate in the
litigation of those actions alleged to be objectionable; and to review the final decree for accuracy
and completeness.

Necessary parties to the proceeding will be served with a citation in the
proceeding. Necessary parties are defined in SCPA 2210. In many instances, at the time when
the citation is issued by the court, an attorney will be designated to receive service of process on
behalf of the person under a disability. In most cases, the court will appoint that attorney to act as
guardian ad litem of the person under a disability on the return date of the citation.

2. THE ACCOUNT AND ITS SCHEDULES

a. Preliminary Steps

The guardian ad litem should become familiar with the current accounting file and any
other relevant files, e.g., the probate proceeding and other miscellaneous proceedings, including
prior accounting proceedings. The purpose of this review is to ascertain the law of the case,
including any changes to the fiduciary's duties and powers. The guardian ad litem should review
the provisions of Rule 207.40 (22 NYCRR 207.40) to be sure that the accounting complies with
the requirements of this rule.

Fundamental to all proceedings, including accounting proceedings, is the
determination that the venue is properly placed and the court has acquired jurisdiction over all
necessary parties by citation, waiver of citation, or authorized notice of appearance. The

guardian ad litem should first determine whether jurisdiction was obtained over his or her ward
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(SCPA 307). The guardian ad litem must determine whether jurisdiction was acquired over all
necessary parties. The failure to obtain jurisdiction over all interested parties will affect the
finality of the decree. It should be noted that interested parties include not only beneficiaries and
unpaid creditors (including the taxing authorities), but also sureties of the fiduciary's bond,
assignees, and, in some cases, the Attorney General (SCPA 2210).

Some situations may require an interview with the ward or discussions with a
parent or guardian of the person and/or property of the ward. For example, where a trustee may
invade the principal of a trust or where the trustee has sprinkling powers for the benefit of an
infant, an investigation may be necessary to determine what the needs of the ward were during
the accounting period.

Where the guardian ad litem represents more than one ward, a careful review of
the interests of each ward must be made to determine the presence of a conflict between the
wards. A simple example of a conflict would be in a trustee’s accounting where one ward is an
income beneficiary of a trust and the other is a remainder beneficiary. Because these parties
have adverse interests, they each must be represented by a separate guardian ad litem. The
conflict must be brought to the attention of the court immediately.

In an accounting proceeding, a beneficiary who has been cited may represent
another beneficiary who has the same but successive economic interest in the estate. This is
called virtual representation and is governed by SCPA 2210(14) and 315 (Michael P. Ryan, A
Primer on Virtual Representation, Warren’s Heaton on Surrogate’s Courts,Legislative & Case
Digest).

Finally, the guardian ad litem must review the nature of the accounting and the
prayer for relief contained in the citation and petition. The accounting proceeding has an

omnibus quality in that the petitioner is free to incorporate separate types of relief within the
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accounting (construction, for example). See Appendix - Exhibit D-2, Typical Objections in an

Accounting Proceeding.

b. Checklist for an Executor’s Account:*!

The following checklist for an executor’s account (11 [b]), examination of
accounting schedules (11 [c]), and checklist for trustee’s account (Il [d]) and examination of a
trust accounting schedules (11[e]) were prepared by Charles J. Groppe and Alexander Neave of
Putney, Twombley, Hall & Hirson and is used with their kind permission

In General - It is recommended that the reader consult as to preparation of an
account, Groppe et al., Harris 5th Edition New York Estates: Probate, Administration and
Litigation (1996). Hereinafter Groppe et al. Harris (1996) §- ; N.Y.S.B.A. Practical Skills
Program, "Probate and Administration of Estates”, Fall 2000 C.L.E. Program. For related

materials to assist in reviewing an Account it is useful to refer to Examination Technique

Handbook for Estate Tax Examiners, IRM 4350 dated August 31, 1990, and related material

regarding preparation of U.S. Estate Tax Return Form 706, including instruction booklet for
preparation of return.
A. Review will and any related trust instrument and the probate decree and

any orders granting or limiting the Fiduciary's letters and ascertain:

@ Plan of estate distribution.

(b) Existence of any construction questions, tax apportionment
problems.

(©) Fiduciary's investment authority, e.g., direction to retain assets;

direction to dispose of an asset. See Matter of Scheuer, 94 Misc.2d 538, 405 N.Y.S.2d 189

lCopyright ©2002 Charles J. Groppe and Alexander Neave. All Rights Reserved. Used With Permission
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(Surr. Ct. N.Y.Co. 1978); Matter of Donner, 82 N.Y.2d 574, 606 N.Y.S.2d 137 (1993). The

Prudent Investor Act, EPTL 11-2.3 applies to fiduciary investments made or held on and after

January 1, 1995, irrespective of the date of a decedent's death. It applies to Executors. The Act
requires that a fiduciary determine within a reasonable time after acquiring initial assets whether
to retain or dispose of such assets. Ascertain if the Executor made such determination. Propriety
of investment conduct prior to January 1, 1995, will be judged by former law. EPTL 11-2.2.
Groppe et al. Harris (1996) §12:45 et seq.
(d) Any limitations or restrictions on fiduciaries, e.g., limits on

commissions, restrictions against distributions without further court order.

B. Review Surrogate's Court file to ascertain if fiduciary acted promptly to
obtain letters for full,preliminary or temporary authority within reasonable time after decedent's

death. See Matter of Yarm, 119 A.D.2d 754, 501 N.Y.S.2d 163 (2d Dep't 1986); Preliminary

Letters Testamentary, SCPA 1412; Temporary Administration, SCPA Article 9; Power and duty
of Executor before probate, EPTL 11-1.3. Review any intermediate accounting by the Executor
and any Decree or Receipt and Release settling it. As to binding effect of prior judicial decree or

receipt and release settling an account, see Matter of Zilkha, 174 A.D.2d 331, 570 N.Y.S.2d 807

(1st Dep't 1991).
C. Ascertain identity of:
@) Appraisers and ascertain relationship, if any, to fiduciary or to
purchaser of estate assets. Any conflict of interest?
(b) Purchasers of estate assets and relationship, if any, to fiduciary.

Any conflict of interest? Matter of Donner, supra.
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D. Obtain and review deeds, contracts, leases, closing statements, bank
books, trust agreements, waivers, releases, ante-nuptial and separation agreements, divorce
decrees, adoption decrees and, in general, all other documents bearing on transactions engaged in
by fiduciary or decedent. Examination of the fiduciary will be permitted to extend to the affairs

of corporations controlled by the estate. See Matter of Steinberg, 153 Misc. 339, 274 N.Y.S. 914

(Surr. Ct. Kings Co. 1934); Matter of Sturman, N.Y.L.J. June 9, 1989, p. 22, col. 4 (Surr. Ct.

N.Y. Co.); Groppe et al. Harris (1996) §22:140 et seq.

E. Review pleadings in any litigation involving the estate to ascertain if
fiduciary engaged in any improper litigation or failed to assert possible defenses.

F. Ascertain whether Executor has considered potential liability under

Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) and other

Federal and State laws relating to liability for damage to environment. See City of Phoenix v.

Garbage Services Co.,827 F. Supp. 600 (D. Ariz. 1993).

G. Review original documents, including Inventory of Assets (Official

Form I-1) as published in Warren’s Heaton Pamphlet Edition, New York SCPA-EPTL

(Greenbook 2002) at p. SF-150 filed pursuant to Uniform Rules for Surrogate's Court §207.20

("Uniform Rules™), Report required by Uniform Rules §207.42, Affidavit required by Uniform
Rule §207.52, and cash and accounting statements, tax returns and estate and income tax records
to ascertain:

€)) Did the fiduciary collect all assets? Did the fiduciary institute any
necessary discovery proceedings under SCPA 2103? Did the fiduciary collect assets from and

demand an accounting from all persons who acted as Attorney-in-Fact for the decedent?
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(i) Objectant has burden of proof on the issue of whether assets

are missing from the accounting inventory. Matter of Mann,41 A.D.2d 861, 342 N.Y.S. 2d 617

(3rd Dep’t. 1973); Groppe et al. Harris (1996) §23:89; See Matter of Satnick, N.Y.L.J. Jan. 25,

1989, p. 26, col. 14 (Surr. Ct. Bx. Co. 1989); But see Matter of Bernsley, N.Y.L.J. April 10,

1992, p. 26, col. 5 (Surr. Ct. Richmond Co.) as to assets claimed by fiduciary that were once
owned by decedent.
(i) However, once an asset is traced into hands of fiduciary,

fiduciary has burden of establishing proper expenditure or distribution. Matter of Taylor, 251

N.Y. 257 (1929); Matter of Wolf, 67 A.D.2d 930 (2nd Dep't 1979); Matter of Satnick, supra.

(iii) Whether Executors have failed or neglected to collect all

assets is a proper line of inquiry. See Matter of Martin, N.Y.L.J. Jan. 10, 1990, p. 26, col. 3

(Surr. Ct. Nass. Co.) permitting inquiry as to Totten Trust accounts that "passed™ on death to
accounting Executor.

(b) Did the fiduciary segregate the estate assets and keep them
separate from assets belonging to others? EPTL 11-1.6

(© Did fiduciary keep adequate records? See Matter of Shulsky, 34

A.D.2d 545, 309 N.Y.S.2d 84 (2d Dep't 1970).

(d) Was cash kept invested and not idle? Cooper v. Jones, 78 A.D.2d

423 (4th Dep't 1981); Matter of Meister, 123 A.D. 2d 264 (15t Dep’t 1986).

(e) Did fiduciary grant any improper options, mortgages, leases or

make any improper loans or borrowings? In general, see EPTL Article 11.
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()] Did fiduciary act in accordance with Prudent Investor Act EPTL

11-2.3 for investment decisions made on or after January 1, 1995 particularly EPTL 11-2.3
(b)(3)(B) in implementing a plan to raise cash requirements?
(9) Did fiduciary properly consider all income and estate tax

elections? EPTL 11-1.2. See Zimmerman v Pokart, 242 A.D. 2d 202, 662 NYS2d 5 (1St Dept.

1997); Matter of Lazarus, N.Y.L.J. Aug. 26, 1992, p. 22, col. 3 (Surr. Ct. N.Y. Co.). Did

fiduciary properly handle all other tax matters including timely filing of returns, joining (or not
joining) in filing spousal joint returns, claiming refunds, etc.? See Ascher, M.L., "Fiduciary

Duty to Minimize Taxes," 20 Real Property, Probate and Trust Journal, No. 2, Summer 1985, p.

663.

(h) Did fiduciary consider Qualified Disclaimers? IRC §2518; EPTL
2-1.11.

Q) If fiduciary was also the attorney-in-fact for the decedent, Court
may compel filing of account by attorney-in-fact for transactions engaged in by such

attorney-in-fact. See Matter of Cohen, 139 Misc.2d 1082, 529 NYS2d 958 (Surr. Ct. Rensselaer

Co. 1988). In any case, if the decedent had an attorney-in-fact, the fiduciary should review the
actions taken under the power of attorney.
() Did fiduciary maintain neutral position as between beneficiaries?

See Matter of Dunbar, 139 Misc.2d 955, 529 N.Y.S.2d 452 (Surr. Ct., Bx. Co. 1988); As to post

mortem plan? See Schedule C(j), infra. As to distributions? See Schedule E(c), infra; see also

Matter of Fales, 106 Misc.2d 419 (Surr. Ct. N.Y. Co. 1980) Matter of Colp, NYLJ Jan. 20, 1976,

p. 8, col. 2 (Surr. Ct. N.Y. Co.); and Matter of Rappaport, 121 Misc.2d 447 (Surr. Ct. Nass. Co.
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1983); Matter of Thomas, NYLJ August 12, 1988, p. 22, col. 4. (Surr. Ct. Nass. Co.); Gibbs, C.

and Ordover, M., "Principal Income Adjustments”, NYLJ, October 19, 1988, p. 3, col. 1.

(k) Consider Matter of Laflin, 111 A.D.2d 924, 491 N.Y.S.2d 35 (3rd

Dept. 1985); Matter of Harris, 123 Misc.2d 247, 473 N.Y.S.2d 125 (Surr. Ct. Nass. Co. 1984) in

cases where attorney/drafter or where multiple fiduciaries have been acting. See also Matter of

Donner, supra, Matter of Corya, 148 Misc.2d 753, 563 N.Y.S.2d 581 (Surr. Ct. Suff. Co.), revd.

572 NYS2d 51 (2d Dep't. 1991). See also Comments infra at (i) on pages 14 and 15 relating to
Schedule C; See Groppe, C.J., "The 'New' Putnam Rule: Problems Facing the

Attorney/Legatee/Fiduciary,” 61 NYS Bar Journal, No. 1 (Jan. 1989).

() Consider Matter of Stalbe, 130 Misc.2d 725; 497 N.Y.S.2d 237

(Surr. Ct. Queens Ct. 1985) in cases where fiduciary is also acting as attorney for the estate.
(m)  Inappropriate cases, request copies of any legal opinions rendered
by counsel to the fiduciary with respect to matters affecting the administration of the estate. As

to possible inapplicability of CPLR 4503 (Attorney-Client Privilege) see Hoopes v. Carota, 74

N.Y.2d 716 (1989); Matter of Baker, 139 Misc.2d, 5, 528 N.Y.S.2d 470 (Surr.Ct. Nassau Co.

1988); Matter of Fox, NYLJ, 5/9/97, p. 34, col. 3 (Surr. Ct. Nassau Co.); Matter of Herman,

NYLJ, Aug. 21, 1991, p. 26, col. 3 (Surr. Ct. Nass. Co.); Il Scott on Trusts, 4th Ed., 8173.

(n) What will be the effect of the statute of limitations on potential
objectants? Normal 6-year statute of limitations will apply. CPLR 213, subd. 1. But the statute
does not begin to run with respect to assets never collected or not previously accounted for by a
fiduciary. The statute does not begin to run in favor of a fiduciary until he openly repudiates the

trust and asserts and exercises individual ownership over the trust property. Matter of Ashheim,
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111 A.D. 176, 177,97 N.Y.S. 607, aff'd 185 N.Y. 609 (1906); Matter of Barabash, 31 N.Y.2d

76, 334 N.Y.S.2d 890 (1972). The burden is on the fiduciary to show the repudiation; mere

lapse of time is not sufficient. See Matter of Trubitz, NYLJ April 28, 1993, p. 22, col. 1 (Surr.

Ct. N.Y. Co.). Accord as to defense of laches. Matter of Trubitz, supra.
(0) Has the accounting been verified by the accounting party? SCPA
22009.

C. Examination of Accounting Schedules?

The schedules referred to below are those contained in Form JA-7 of the Official
Forms prescribed by the SCPA for "Non-Trust Accounting with Instructions™ as published in

Warren's Heaton Pamphlet Edition, New York SCPA - EPTL (Greenbook 2002) at p. SF-174.

They differ somewhat from the schedules in JA-4 "Trust Accounting with Instructions™ which is
to be used by Executors where there is a trust involved. Most of the observations made below
are applicable to each type of account. In any case, review the instructions on the forms for each
schedule. See attached official form. 22 NYCRR 8207.4(b) mandates that the official forms
shall be accepted for filing in the Surrogate’s Courts. Eff. April 1, 1998.

Schedule A - Principal Received

Compare list of assets set forth in Schedules of Federal Estate Tax Return (Form 706) or
on Schedules of New York Estate Tax Return (Form ET-90) if the decedent died before February
1, 2000 and if no Federal Estate Tax Return was filed, or New York State Form ET-141, Estate
Tax Domicile Affidavit, if decedent was a non-resident. Review the list of assets of the estate

(Inventory of Assets) filed in the Surrogate's Court for the value of the estate pursuant to

2Copyright ©2002 Charles J. Groppe and Alexander Neave. All Rights Reserved. Used With Permission
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Uniform Rules §207.20. Review copies of decedent's personal income tax returns to determine
nature or existence of other assets. Check inventory of safe deposit boxes including corporate or
partnership safe deposit boxes if decedent had access to such boxes as major or controlling
business owner. Check all line adjustments and audit reports for changes.

€)] Has the Fiduciary collected and included all assets? If a "Q-TIP"
Trust will be includible in the decedent's estate (see IRC §2056 (b)(7) and 82044) has fiduciary
recovered estate tax from the beneficiaries of such Trust? See IRC §2207A and EPTL 2-1.12
and EPTL 2-1.8 (d-1). Has fiduciary collected all other amounts reimbursable to estate for estate
taxes paid for others with respect to life insurance (IRC 8§2206), power of appointment property
(IRC 8§2207) and property in which decedent had retained an income interest (IRC §2207B).
Ascertain status of debts due the decedent or causes of action which the estate should pursue?
Was the decedent owed any fees or commissions as fiduciary or otherwise? Has fiduciary
collected amounts contributable by others to joint obligation, e.g., surviving spouse's joint share
of joint income or gift tax liability?

(b) Has the fiduciary listed the date of receipt or acquisition of each
such asset? Seek explanation of any delay in receipt and possible loss of income or asset value
until date of collection.

() Avre asset descriptions correct? Complete?

(d) Are the values listed the same as the date of death values? Matter
of Hoff, 186 Misc. 684, aff'd 270 A.D. 891, aff'd 296 N.Y. 650 (1946). The estate tax values are
presumptively the correct inventory values, except when the alternate valuation date is

employed in the estate tax proceeding, in which case date of death values must be employed as
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the inventory value. Are they correct? Are there any buy-sell agreements for liquidation and/or
redemption of business interests? Are values overstated so as to produce a greater receiving
commission, i.e., have only net values been shown to reflect outstanding loans or pledges
secured by such assets? Title to real estate not vesting in the representative is not reported on
Schedule A unless sold, and then only the net proceeds are included. Only the decedent's equity
in an asset should be reported and any lien or encumbrance deducted.

(e) Does the schedule include any interest in a closely held business

for which the fiduciary can be compelled to account separately? See Matter of Sturman, NYLJ

June 9, 1989, p. 22, col. 4 (Surr. Ct. N.Y. Co.).
() Does the schedule erroneously include exempt property (EPTL
5-3.1), joint property (unless there are joint accounts for convenience only; Cf., Banking Law

8675 and 8678; see cases collected in Matter of Bobeck, 143 A.D.2d 90, 531 N.Y.S.2d 340 (2d

Dept. 1988)); Totten Trusts (see Matter of Bobeck, supra); insurance proceeds paid to
beneficiaries other than estate, or other non-testamentary assets? If so, any such property should

not be reported on Schedule A, but should be reported on Schedule K, infra.

(9) Does the schedule include any real or personal property located
outside New York State which must be accounted for in ancillary proceedings?

Schedule A-1 - Realized Increases

Calculate all increases on sales, liquidation or distribution of assets.

@) See Prudent Investor Act EPTL 11-2.3 for investment decisions

made on or after January 1, 1995; EPTL 11-2.2 will apply to investments held prior to

that date. See comments to Schedule F, infra.
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(b) Is the date of realization of each increase shown together with a
description of the property from which it was derived?

(c) Are such increases correct? Are increases net of all costs and
expenses?

(d) Has fiduciary incurred a "lost opportunity cost™" by failing to
collect increased value, e.g., by premature sale? By failing to exercise an option? By failing to

make a tender? (Applies also to Schedule B, infra.)

(e) Did the fiduciary act according to an investment plan involving

review and analysis and investment goals? See Matter of Donner, supra.

() Does the schedule report increases on new investments as well as
increases on property shown on Schedule A?
(9) Does the schedule reflect that fiduciary disposed of improper

investments within a reasonable time? (Applies also to Schedule B, infra.)

()] Did fiduciary benefit personally from any expenses of sale?

(Applies also to Schedule B, infra.)

Schedule A-2 - Income Collected

Are all interest, dividends, rents and other income reported by date received or, if
a security was held for an entire year, on an annual basis?
@ Compare schedule to published dividend record. Are reported
amounts in accord with what should have been collected based on amounts held at given

time?
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(b) Was amount of income received reasonable or does account reflect
under - or over - emphasis of income instead of "balancing" respective rights or principal and
income beneficiaries? EPTL 11-2.1(a)(1). Consider whether there is any "delayed income"
from underproductive property. EPTL 11-2.1(k).

(c) Did the fiduciary collect rent from occupants of real property for

occupancy during any period of disputed title? Matter of Earle, NYLJ, 8/10/98, p. 33, col. 6

(Surr. Ct. Nassau Co.), Matter of Hulme, NYLJ 3/26/01, p. 32, col. 1 (Surr. Ct. West. Co.).

(d) Have receipts and expenditures been properly allocated between
income and principal?

Schedule B - Realized Decreases

Calculate all decreases on sales, liquidation, distribution or on determination that
an asset is uncollectible.

@ Refer to comments for Schedule A-1, supra.

(b) Is the date of realization of each decrease shown together with a
description of the property from which it was derived?

(c) Are such decreases correct? Are the decreases shown in full?

(d) Is any decrease due to fiduciary's negligent action or delay in
timing of sale or liquidation? Did the fiduciary act according to an investment plan involving

review and analysis and investment goals? See Matter of Donner, supra.

(e) Does schedule report decreases on new investments as well as on

property shown on Schedule A?
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()] Does schedule report assets that fiduciary intends to abandon as
worthless, together with a full explanation of reasons for such abandonment?

(9) Does schedule reflect all sales, liquidations and distributions which
resulted in neither gain nor loss?

Schedule C - Funeral and Administration Expenses and Taxes

The burden of proof of establishing the propriety of the fiduciary's payment of

expenses is on the fiduciary. Matter of Wolf, 67 A.D. 2d 930, 413 N.Y.S. 2d 33 (2d Dept.

1979); Matter of Shulsky, 34 A.D. 2d 545, 309 N.Y.S. 2d 84 (2d Dept 1970). Compare

accounting to original records and to U.S. Estate Tax Return and to Fiduciary Income Tax
Returns or to New York Estate Tax Return of decedent dying prior to February 1, 2000. Are
amounts the same? Obtain explanation of differences. Calculate effect of expenses as
deductions on estate tax versus income tax return and ascertain if fiduciary exercised tax options

prudently. Has Warms adjustment been made? EPTL 11-1.2(A). See Schedule K, infra. Refer

to EPTL 11-2.1(1)(4).

@ Were expenses that were paid necessary and for proper purposes
and were they reasonable in amount? Is the date of, and reason for, each expense set forth? Did
fiduciary collect joint share of any debt under which decedent and another were jointly liable,
e.g., surviving spouse's joint income or gift tax liability?

(b) Were excessive liability insurance or bond premiums, storage
charges, bank service charges, rent, mortgage payments, interest and other recurring charges

paid, indicating failure to terminate ongoing liabilities promptly? Did fiduciary promptly move
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under SCPA 1805 for leave to pay any claim of his own against the estate so as to stop running
of interest?
(c) Were funeral charges reasonable in view of size of estate and

decedent's station in life? SCPA 103, subd.22; Matter of Lounsbery, NYLJ Mar. 30, 1981, p. 12,

col. 6 (Surr. Ct. N.Y. Co.).
(d) Were delivery, storage and transportation charges relating to
bequests of tangible personal property paid by fiduciary instead of by beneficiaries of specific

bequests? See Matter of Boerner, 58 Misc.2d 144, 294 N.Y.S.2d 725 (Surr. Ct. Yates Co. 1968);

Matter of Morawetz, 35 Misc.2d 762, 231 N.Y.S.2d 1000 (Surr. Ct. Albany Co. 1962); Matter of

Beaudry, 206 Misc. 749, 134 N.Y.S.2d 893 (Surr. Ct. Kings. Co. 1954).
(e) Were personal expenses of fiduciary charged to the fund? Were

unauthorized disbursements of fiduciary or his counsel charged to fund? Matter of Zalaznick, 84

Misc.2d 715, 375 N.Y.S.2d 512 (Surr. Ct. Bx. Co. 1975) aff'd 61 A.D. 2d 772, 402 N.Y.S.2d 973

(1st Dept 1978). But see Matter of Diamond, NYLJ Oct. 23, 1992, p. 26, col 6. (Surr Ct.

Westchester Co.); Matter of Aitken, 610 N.Y.S.2d 436 (Surr. Ct. N.Y. Co.), Matter of Herlinger,

NYLJ, April 3, 1994, p. 28, col. 16 (Surr. Ct. N.Y. Co.) and Matter of Sykes, NYLJ, Aug. 1,

1994, p. 29, col. 5 (Surr. Ct. Bx. Co.); See also Matter of Picker, 103 Misc.2d 594, 426 N.Y.S.2d

688 (Surr. Ct. Bx. Co. 1980).
()] Were commissions paid to fiduciary before Court allowance and
without beneficiary's consent? SCPA 2310 and 2311. Should fiduciary repay commissions with

interest or pay interest to income beneficiaries? Matter of Crippen, 32 Misc.2d 1019, 224

N.Y.S.2d 116 (Surr. Ct. N.Y. Co. 1961). Matter of Newhoff, 107 Misc.2d 589, 435 N.Y.S.2d
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632 (Surr. Ct. Nass. Co. 1980), aff'd and mod. 107 A.D.2d 417, 486 N.Y.S.2d 957 (2d Dep't.
1985) Iv. to app. den. 66 N.Y. 2d 605, 499 N.Y.S. 2d 1025 (1985).
(9) Did fiduciary pay himself for "extra" services, e.g., brokerage

fees, appraisal fees, in addition to his statutory commissions? See Matter of Tuttle 4 N.Y.2d

159, 173 N.Y.S. 2d 279 (1958); Matter of Abel, NYLJ Oct. 23, 1992, p.26, Col. 4. (Surr. Ct.

Nass. Co.); Matter of Andresen, NYLJ May 25, 1982, p. 14, col. 6 (Surr. Ct. Westchester Co.).

(h) Did fiduciary pay fees or charges of agents, e.g., accountants or
investment advisors? If so, are such fees or charges properly payable from the fund in addition
to commissions and legal fees, such as custody fees? See EPTL 11-1(b)(9). Or are expenses
shown properly payable by fiduciary or attorney out of their own commissions or legal fees?

Matter of Badenhausen, 38 Misc.2d 698 (Surr. Ct. Richmond Co. 1963); Matter of Frank

Woodruff, NYLJ Sept. 9, 1996, p. 29, col. 4 (Surr. Ct. Kings Co.); cf. Matter of Goldstick, 177
A.D.2d 225; 581 N.Y.S.2d 165 (1st Dept. 1992); Groppe et al. Harris (1996) 818:92.

Q) If the fiduciary employed a delegee pursuant to Prudent Investor

Act EPTL 11-2.3 (a), were standards for selection and monitoring met? Were the fees

reasonable? Should proceeding under SCPA 2115 be considered?

() Avre attorney's fees reasonable? Matter of Potts, 123 Misc. 346
(Surr. Ct. Columbia Co. 1924), aff'd. 213 App. Div. 59 (4th Dept. 1925) app. den. 241 N.Y. 510

(1925); Matter of Freeman, 34 N.Y.2d 1 (1974). If there are multiple attorneys, the sum of all

fees paid or claimed should not exceed a "single" fee. Matter of Gluck 279 A.D. 2d 575; 720

NYS 2d 149 (2d Dept. 2001) Matter_of Mattis, 55 Misc.2d 511 (Surr. Ct. N.Y. Co. 1967);

consider demanding affidavit of legal services and disbursements, and review any such affidavit
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on file with the proceeding in Court pursuant to Rule 207.45 of the Uniform Rules. If attorney is
also the fiduciary, check for compliance with SCPA 2111. Attorney may be surcharged interest

on advance payment made without prior court approval. See Matter of Colon, NYLJ May 3,

1993, p. 34, col. 1 (Surr. Ct. Westchester Co.); Matter of Crippen, supra; Matter of Mattes, 12
Misc.2d 503, 172 N.Y.S.2d 303 (Surr. Ct. N.Y. Co. 1958). Check if attorney/fiduciary has
complied with Surrogate's Uniform Rules §207.52, if applicable. If the attorney is also a legatee,
is a "Putnam” inquiry warranted? If the attorney is also a fiduciary, is a "Weinstock" inquiry

also warranted? See Matter of Weinstock, 40 N.Y.2d 1 (1976); Matter of Laflin, 111 A.D.2d

924, 491 N.Y.S.2d 35 (2d Dept. 1985); Matter of Harris, 123 Misc.2d 247, 473 N.Y.S.2d 125

(Surr. Ct. Nass. Co. 1985). See Groppe, C.J., "The 'New' Putnam Rule: Problems Facing the
Attorney/Legatee/Fiduciary”, supra. Amount of legal fee is affected by amount of Executor's

Commission. See, e.g., Matter of Moore , 139 Misc.2d 26, 526 N.Y.S.2d 377 (Surr. Ct. Bx. Co.

1988); Matter of Orza, NYLJ Sept. 18, 1981, p. 6, col. 5 (Surr. Ct. N.Y. Co.).

(K) With regard to estate taxes, consider need for apportionment under
EPTL 2-1.8, EPTL 2-1.12. Examine Federal and State estate tax returns.

() Were taxes paid timely and only in amounts necessarily required?
The fiduciary may be surcharged for both interest and penalties caused by late filing. Matter of

Newhoff, supra.

(m)  If not, have all charges for interest and penalties on tax
deficiencies been satisfactorily explained, or does basis exist to surcharge fiduciary for causing
deficiency? If properly chargeable to estate, have they been charged to principal? EPTL

11-2.1(d)(1).
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(n) Did fiduciary properly elect all available options of appropriate

post mortem tax plan? EPTL 11-1.2. See Matters of Fales, Colp, Rappaport, supra.

(0) Did fiduciary properly investigate possible liability of decedent for
past due income, gift, Social Security and other taxes owed directly by decedent, or for which
decedent might be vicariously liable as transferee from another, or by reason of having been an
Executor of another's Will or Administrator or Trustee?

(p) Did the fiduciary pay all proper Generation-Skipping Transfer
(GST) Tax arising as a result of decedent's death? If the decedent had served as a Trustee of
another trust, consider decedent's possible liability for failure to have paid or reserved for GST
Tax previously due with respect to such trust.

(o) Ascertain how Executor allocated any GST Tax exemption under
IRC §82631, 2632.

Schedule C-1 - Unpaid Administration Expenses

Statement must itemize all unpaid claims and give basis for each claim.
@ In general consider all questions as to reasonableness and

appropriateness of claims as described for Schedule C, supra.

(b) If fees are claimed, have amounts thereof been set forth in the
Citation issued in the proceeding to settle the account?

Schedule D - Creditors' Claims

Examine all vouchers and proofs of basis of claims. Examine official accounting

instructions to ascertain categories of claims and manner or presentation.
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@) Did fiduciary improperly allow a claim barred by Statute of
Limitations or Statute of Frauds or a claim not supported by competent evidence, e.g.,
"personal transaction or communication” between the decedent and the claimant
supported only by claimant's own testimony, that would be barred by CPLR 4519 ("Dead
Man’s Statute™).
(b) Did fiduciary pay his own claim without Court allowance? SCPA
1805.
(©) Was fiduciary on notice of possible liens and claims, against
decedent or estate, e.g., if decedent died in hospital, or while receiving public assistance, this
should have caused fiduciary to anticipate need to pay or to reserve against hospital charges or to

reimburse welfare authorities before paying legacies. See e.g., Matter of Bailey, NYLJ Apr. 18,

1990, p. 24, col. 3 (Surr. Ct. Bx. Co.).

(d) Did fiduciary observe statutory priority in payment of claims?
SCPA 1811.

(e) Has provision been made to provide for contingent claims? SCPA
1804.

() If decedent was not solely or primarily liable for payment, has
fiduciary sought or recovered contribution from primary or co-obligor?

(9) Did fiduciary improperly or imprudently reject or dispute a claim
thereby subjecting fund to unnecessary cost, interest, loss or compromise?

Schedule E - Distributions Made
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Check dates and amounts of payments of money or delivery or property and examine
receipts from recipients. Does schedule show charge against beneficiaries of estate taxes

apportioned against them? See Schedule K, infra.

@) Were payments made within reasonable time?

(b) If a pecuniary amount (e.g., a legacy) was satisfied "in kind", EPTL 11-1.1
(b)(20), was it done promptly? If there was undue delay and value of assets used to satisfy
bequest had declined from date of death (requiring use of more assets to achieve some stated
value) was there negligence? If value of assets used to satisfy bequest increased, did the
fiduciary take into account the realized gain on the deemed sale? If payment of the legacy was
delayed, is legatee entitled to interest, EPTL 11-1.5(d), or perhaps proportionate share of estate?

See Matter of Schwarz, 614 N.Y.S.2d 668 (Surr. Ct. N.Y. Co. 1994); Matter of Paruch, 614

N.Y.S.2d 673 (Surr. Ct. Nass. Co. 1994); and Matter of Usdan, 480 N.Y.S.2d 81 (Surr. Ct. Nass.

Co. 1984).
(©) Were distributions to or among other beneficiaries, e.g., several residuary
legatees, made pro rata or were different items distributed to each? Consider fairness of such

mixed or disparate distributions. See Matter of Baker, 92 Misc.2d 934 (Surr. Ct. Nass. Co.

1977).
(d) If the estate held underproductive property, as defined in EPTL 11.2.1(K),
has appropriate distribution of "delayed income" been made, or does it need to be made, or may

it not have to be made? See Matter of Grove, NYLJ May 8, 1981, p. 13, col. 1, rev'd 86 A.D.2d

302 (1st Dept. 1982), app. dsmsd. 58 N.Y.2d 689 (1982).

Schedule F - New Investments, Exchanges and Stock Distributions
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The Principal and Income Act, contained in EPTL 11-2.1 has been replaced

effective January 1, 2002, by the EPTL Article 11-A-1.1, entitled the "New York Uniform
Principal and Income Act."

Article 11-A consists of six parts as follows:

Partl - Definitions and Fiduciary Duties

Part 2

Decedent’s Estate or Terminating Income Interest

Part 3 - Apportionment at Beginning and End of Income Interest

Part4 - Allocation of Receipts During Administration of Trust

Part5 - Allocation of Disbursements During Administration of
Trust

Part6 - Miscellaneous Provisions

It will be necessary to make reference to the new Uniform Act with respect to
trust transactions after January 1, 2002, in many cases. Transactions prior to that date will be
governed by the old law, EPTL 11-2.1 et. seq. See Groppe, C.J., "Uniform Principal and Income
Act Will Work Fundamental Changes in Estate and Trust Administration,” 74 N.Y.S. Bar
Association Journal, No. 1 (January 2002).

In general, consider whether new investments were authorized by the governing

instrument and EPTL 11-2.2. NOTE: The Prudent Investor Act, EPTL 11-2.3, will apply to

fiduciary investments made or held on and after January 1, 1995. EPTL 11-2.2 will apply to
investments held prior to that date. Check all capital changes against published sources and
check all inventory adjustments.

€)) Did fiduciary leave cash uninvested for unduly long periods?
Cooper v Jones, supra.
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(b) Did Executor engage in investment activity instead of seeking to

make necessary liquidations and then to distribute? Cf., Matter of Scheuer, supra.

(©) Did Executor "churn™ assets, engage in margin trading,

speculations, commaodities trading, options trading? See, e.g., Matter of Tananbaum, supra.

(d) Were gains/losses reflected in estate income tax returns?

Schedule G - Personal Property Remaining on Hand

Compare to Summary Statement and to fiduciary's original records. Obtain or
compute fair market value of assets on hand. Compute or check inventory value
adjustments.

@) Make physical count of securities and other assets on hand, if
possible. Are assets of the estate segregated from fiduciary's name as fiduciary except
where nominee registration is permitted? EPTL 11-1.6. If the securities were held in
"street name," check the provisions of EPTL 11-1.10.

(b) Verify any bank deposit by examination of computer printout and

such other records as are available. See Matter of Kane, 96 Misc.2d 272 (Surr. Ct. N.Y. Co.

1978). See EPTL 11-1.8 and 9.
(©) Uninvested cash balances should be held in interest bearing

accounts. Failure to do so may result in a surcharge for lost interest. Matter of Slagle, NYLJ

Jul. 13, 1998, p. 29, Col. 5 (Surr. Ct. N.Y. Co.).

Schedule H - Interested Parties and Proposed Distribution

See SCPA 2210 for list of parties to whom process must issue. If any interested

party is a person under disability, provide requisite information relating to that person pursuant
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to SCPA 304. Consult instructions in Official Form as to additional information required
regarding possible Powers of Attorney, assignments and encumbrances. If any interested person
has previously assigned his or her interest in the fund, that person must nevertheless be made a

party to the proceeding. Matter of Pratt, NYLJ Oct. 25, 1985, p. 14, col. 4 (Surr. Ct. Nass. Co.).

Schedule | - Computation of Commissions

(@) Have commissions been improperly claimed on unsold real
property, specifically bequeathed personal property, property passing by operation of law,

exempt property? Matter of Solomon, 252 N.Y. 381 (1930); See Matter of McClure, NYLJ

Jan.11, 1982, p. 15, col. 5 (Surr. Ct. Nass. Co.), Matter of Carpenter, NYLJ Apr. 11, 1984, p. 16,

col. 4 (Surr. Ct. Suff. Co.); Matter of Saphir, 73 Misc. 2d 907, 343 N.Y.S. 2d 20 (Surr. Ct. Kings

Co. 1973); but see Matter of Tucker, 75 Misc. 2d 318, 347 N.Y.S. 2d 845 (Surr. Ct. N.Y. Co.

1973).
(b) Have commissions been claimed on value of assets subject to

pledge or lien, or only on excess over such pledge or lien? See _Matter of Johnson, 156 Misc.

689 (Surr. Ct. Bx. Co. 1935); See also Matter of Marine Midland Bank, N.A., 457 N.Y.S.2d 720

(Surr. Ct. Erie Co. 1982) relating to Trustee's commissions.

(©) Have commissions been claimed and paid in advance without
Court allowance or beneficiaries' approval? SCPA 2310 and 2311. Should fiduciary be
surcharged interest if he paid estate assets to himself including amounts paid for fees and

commissions without Court approval? Matter of Crippen, supra; See Matter of Radetsky, NYLJ

Oct. 28, 1988, p. 23, col. 3 (Surr. Ct. N.Y. Co.).
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(d) Has fiduciary's conduct been such so as to deprive him of

commissions? See Matter of Tananbaum,177 A.D. 2d 225, 581 N.Y.S. 2d 165 (1st Dep’t 1992);

Matter of Miller, NYLJ Oct. 18, 1983, p. 15, col. 1 (Surr. Ct. Nass. Co.); See also 22 NYCRR

207.40(e).

(e) Have commissions been properly computed? See SCPA 2307 for
commissions of fiduciaries other than trustees. Did the fiduciary receive a bequest in lieu of
commissions? If so, did the fiduciary renounce the bequest in favor of statutory commissions?

See SCPA 2307 (5)(b); Estate of Sidney Hillman, NYLJ Jan. 28, 1996, p. 29, col. 1 (Surr. Ct.

Kings Co.).

() If Executor had to collect commissions payable to decedent as
trustee, consider: What are the commissions of the trustee? Check SCPA 2308 and 2309 for
commissions of individual trustees. Were annual statements furnished to current income
beneficiaries and others as required by statute to permit annual commissions to be taken? See

Matter of Manny, NYLJ June 10, 2002, p.37 col. 1 (Surr. Ct. West Co).

(9) Were income commissions for any given year paid only from the
income derived from the trust during that year? SCPA 2308(4); 2309(4).

(h) If the fiduciary is a bank or trust company, does it have a minimum
fee? Ask to see its published rates. See also SCPA 2312 (6) re: income commissions.

Q) Is the fiduciary also an attorney? Was required disclosure under
SCPA 2307-a made to the decedent?

Schedule J - Statement of Other Pertinent Facts and of Cash Reconciliation

Any fact or circumstance not required to be described in any other schedule and
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of which beneficiaries should be advised, should be set forth in this schedule. Further, if any fact
or circumstance exists that the fiduciary believes might result in liability if not disclosed or if
adequate notice of it is not given to the beneficiaries, such disclosure and notice should be given
by setting forth a description thereof on this schedule. Examples are:

€)] Description of any jointly held property.

(b) Description of unsold real property.

(c) Calculation of Warms adjustment. See Schedule C, supra.
(d) Calculation of underproductive property adjustment and "delayed

income". See Schedule E, supra.

(e) Were any renunciations/disclaimers filed by any of the estate
beneficiaries or trust recipients (EPTL 2-1.11; IRC 82518)?

()] Details of estate litigation. In general, list any litigation involving
rights of the decedent or liabilities of the estate.

(9) Any other matters affecting any item shown or which should be
shown in the accounting. The schedule must also contain a Reconciliation of Principal and
Income Cash. A securities and cash proof is also useful.

(h) Statement of Proposed Distribution.

Schedule K - Estate Taxes Paid and Allocation of Estate Taxes

@ Has fiduciary made proper allocation or received funds or property
from beneficiaries sufficient to cover ratable share of estate tax? Check "tax clause” if any, in

Will. See Matter of Wilkerson, NYLJ Nov. 17, 1977, p. 10, col. 4 (Surr. Ct. N.Y.Co.).

60



(b) Has fiduciary paid any death taxes or duties to any foreign country
or political subdivision? Was such action necessary? (Normally New York law will not permit

collection of such foreign national taxes out of domestic estate assets unless the governing

instrument so directs.) See Matter of Herz, NYLJ Dec. 23, 1992, p. 26, col. 5 (Surr. Ct. Bx.Co.);
aff’d 206 A.D.2d 283, 614 N.Y.S.2d 514 (1St Dept 1994), rev’d 85 N.Y. 2d 715, 628 N.Y.S. 2d

232 (1995); Matter of Leigh, NYLJ March 31, 1980, p. 14, col. 1 (Surr. Ct. N.Y.Co.).

d. Checklist for Trustee’s Account®

In General - It is recommended that the reader consult as to preparation of an account,

Groppe et al., Harris 5th Edition New York Estates: Probate, Administration and Litigation

(1996). (Hereafter Groppe et al., Harris 1996 §__.)
A. Review Will or Trust Agreement and any Decree or Order granting or
limiting the Powers of Fiduciary and ascertain:
€)) Plan of income and principal distribution.
(b) Existence of any construction questions.
(©) Fiduciary's investment authority, e.g., direction to retain assets;
direction to dispose of an asset.

(d) The Prudent Investor Act EPTL 11-2.3 has been in effect since

January 1, 1995, and is applicable (unless otherwise provided in the governing instrument) to
investments made or held on or after that date. Propriety of investment conduct prior to that date

will be judged by former law. EPTL 11-2.2. Groppe et al., Harris (1996) 812:45 et . seq.

3Copyright ©2002 Charles J. Groppe and Alexander Neave. All Rights Reserved. Used With Permission
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(e)  Other limitations on fiduciaries, e.g., limits on commissions or
restrictions on distributions.
B. If this is a testamentary trust, review the Executor's accounting and the
estate file in general to see that the trust received all the assets to which it was entitled.
C. Always review any prior accounting for the trust and any Decree,
Judgment or Receipt and Release settling it. As to the binding effect of a Waiver and Consent,

see Matter of Hunter, NYLJ, March 12, 2002, P. 25, Col. 3 and the commentary on the case by

Gibbs, C and Carew, C., "Waiver and Consent: Fiduciary’s Duty Under Matter of Hunter,"

NYLJ, April 19 2002, P.3, Col. 1. As to binding effect of prior judicial Decree, Judgment or

Receipt and Release settling an account, see Matter of Zilkha, 174 A.D.2d 331, 570 N.Y.S.2d

807 (1st Dep't 1991). Review pleadings and any decision in litigation involving the trust. As to
the doctrine of equitable deviation allowing Trustees to deviate from restrictions on investments,
see In Re Aberlin, 264 A.D.2d 775, 695 N.Y.S. 2d 383 (A.D. 2 Dep’t. 1999).

D. Consider the relationship(s), if any, among the Trustee and the persons
interested in the principal and income of the trust.

E. Review the income tax returns filed by the Trustee.

F. Determine the following:

@) Did the fiduciary collect all assets? The burden of proof of

establishing that the fiduciary has either failed to collect an asset that should have been collected

or failed to charge himself with the receipt of an asset, is on the objectant. Matter of Farah, 28

Misc. 2d 573, 215 N.Y.S.2d 908 (Surr. Ct. Nassau Co.), aff'd 18 A.D. 2d 1052, aff'd 13 N.Y. 2d

909, 243 N.Y.S. 2d 858 (1963).
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(b) Did the fiduciary segregate the trust assets and keep them separate
from assets belonging to others?. EPTL 11-1.6

(c) Did the fiduciary keep adequate records? See Matter of Shulsky,

34 A.D.2d 545, 309 N.Y.S.2d 84 (2d Dep't 1970).

(d) Was cash kept invested and not idle? Cooper v Jones, 78 A.D.2d

423 (4th Dep't 1981); Matter of Meister, 123 A.D.2d 264 (1st Dep't 1986).

(e) Did the fiduciary grant any improper options, mortgages, leases or
make any improper loans or borrowings? In general, see EPTL Article
11.

()] Did the fiduciary properly handle all tax matters including timely
filing of returns and claiming refunds, etc.?

(9) Were there any Qualified Disclaimers? IRC §2518; EPTL 2-1.11.

(h) Did the fiduciary maintain neutral position as between
beneficiaries? See Gibbs, C. and Ordover, M., "Principal Income Adjustments,” NYLJ, October
19, 1988, p. 3, col. 1.

Q) What will be the effect of the statute of limitations on potential
objectants? Normal 6-year statute of limitations will apply. CPLR 213, subd. 1. But the statute
does not begin to run with respect to assets never collected or previously accounted for by a
fiduciary. The statute does not begin to run in favor of a fiduciary until he openly repudiates the

trust and asserts and exercises individual ownership over the trust property. Matter of Ashheim,

111 A.D. 176, 177,97 N.Y.S. 607, aff'd 185 N.Y. 609 (1906); Matter of Barabash, 31 NY2d 76,

334 NYS2d 890 (1972). The burden is on the fiduciary to show the repudiation; mere lapse of
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time is not sufficient. See Matter of Trubitz, NYLJ April 28, 1993, p. 22, col. 1 (Surr. Ct. N.Y.

Co.). Accord as to defense of laches. Matter of Trubitz, supra.

G. Consider whether there is potential liability under Comprehensive Environmental

Response, Compensation and Liability Act (CERCLA) and other Federal and State laws relating

to liability for damage to environment. See City of Phoenix v. Garbage Services Co. , 827 F.

Supp. 600 (D. Ariz. 1993).
H. Consider the relationship of the Trustee to the beneficiaries and whether the
Trustee’s attorney has a duty to the beneficiaries. Are communications between the Trustee and

the attorney discoverable? See Hoopes v Carota, 74 NY2d 716, 544 NY S2d 809 (1989) affing

142 A.D. 2nd, 531 N.Y.S.2d 407 (3d Dep’t 1988).

l. Since 1984, the Surrogate’s Court has had concurrent jurisdiction with the
Supreme Court over inter vivos (lifetime) trusts. SCPA 207. The Surrogate’s Court filing fees
under SCPA 2402 are different (higher) than those of the Supreme Court (CPLR 8018) for
obtaining an index number. However, the Surrogate’s Court has been limited to the lower fees

under the CPLR when the accounting of an inter vivos trust is filed with it for settlement.

J. The New York Principal and Income Act, contained in EPTL 11-2.1 has been

replaced by Laws of 2001,Chapter 243, dated September 4, 2001, which took effect on January
1, 2002. The new law, contained in new EPTL Article 11-A-1.1, is entitled the "New York
Uniform Principal and Income Act."

Article 11-A consists of six parts as follows:

Partl - Definitions and Fiduciary Duties
Part2 - Decedent’s Estate or Terminating Income Interest
Part3 - Apportionment at Beginning and End of Income Interest
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Part4 - Allocation of Receipts During Administration of Trust
Part5 - Allocation of Disbursements During Administration of Trust

Part 6 - Miscellaneous Provisions

While not incorporated in the new "New York Principal and Income Act" but essential to
it and enacted and effective simultaneously, are new EPTL 11-2.3(b)(5), a new "Trustee’s Power
to Adjust” current distributions and new EPTL 11-2.4, an "Optional Unitrust Provision.” It will
be necessary to make reference to the new Uniform Act with respect to trust transactions after
January 1, 2002, in many cases. Transactions prior to that date will be governed by the old law,
EPTL 11-2.1 et. seq.

e. Examination of Trust Accounting Schedules.*

The schedules referred to below are those contained in Form JA-4 ("Trust Accounting
with Instructions™) of the Official Forms prescribed by the SCPA for "Account for Trustees™ as

published in Warren's Heaton Pamphlet Edition, New York SCPA - EPTL (Greenbook 2002).

They differ somewhat from the schedules in Form JA-7 (*Non-Trust Accounting with
Instructions™) in the same Greenbook. The instructions accompanying each schedule are
important checklists of what to look for in the schedules. Most of the observations made below
are applicable to each type of account. In any case, review the instructions on the forms for each
schedule. See attached official form JA4. Part 207 of the NYCRR (specifically 22NYCRR
207.4(b)) mandates that the official forms shall be accepted for filing in the Surrogate’s Court.
Eff. April 1, 1998.

Schedule A - Statement of Principal Received

4 Copyright ©2002 Charles J. Groppe and Alexander Neave. All Rights Reserved. Used With Permission
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Compare list of assets set forth to Schedules of Executor's Accounts or prior account of
Trustee.

@) Has the fiduciary listed the date of receipt or acquisition of each such
asset? Seek explanation of any delay in receipt and possible loss of income or asset value until
date of collection.

(b) Are descriptions correct? Complete?

(c) Are the values listed the same as the values shown on hand at the end of
the prior accounting, if any. Are they correct? Are there any buy-sell agreements for liquidation
and/or redemption of business interests? Are values overstated so as to produce a greater
receiving commission? Have asset values been shown net to reflect outstanding loans or pledges
secured by such assets?

Schedule A-1 - Statement of Increases on Sales, Liquidation or Distribution

Check all increases on sales, liquidation or distribution of assets.
@) Is the date of realization of each increase shown together with a
description of the property from which it was derived?
(b) Are such increases correct? Are increases net of all costs and expenses?
(©) Has fiduciary incurred a "lost opportunity cost” by failing to collect
increased value, e.g., by premature sale? By failing to make a tender? (Applies also to Schedule
B, infra.)

(d) Does the schedule report increases on new investments as well as

increases on property shown on Schedule A.
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(e) Does the schedule reflect that fiduciary disposed of improper investments

within a reasonable time? (Applies also to Schedule B, infra.)

()] Did the fiduciary benefit personally from any expenses of sale? E.g., did

the fiduciary profit from brokerage commission on sales? (Applies also to Schedule B, infra.)

Schedule B - Statement of Decreases due to Sales, Liguidation, Collection,
Distribution or Uncollectibility

Check all decreases on sales, liquidation, collection, distribution or on determination that
an asset is uncollectible.

@) Is the date of realization of each decrease shown together with a
description of the property from which it was derived?

(b) Are such decreases correct? Are the decreases shown in full?

(c) Is any decrease due to the fiduciary's negligent action or delay in timing of
sale or liquidation? Did the fiduciary act according to an investment plan involving review and
analysis and investment goals?

(d) Does schedule report decreases on new investments as well as on property
shown on Schedule A?

(e) Does schedule report assets that fiduciary intends to abandon as worthless,
together with a full explanation of reasons for such abandonment?

()] Does schedule reflect all sales, liquidations and distributions which
resulted in neither gain nor loss?

Schedule C - Statement of Funeral and Administration Expenses and Taxes
Charged to Principal
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The burden of proof of establishing the propriety of the fiduciary's payment of expenses

is on the fiduciary. Matter of Wolf, 67 AD2d 930, 413 NYS2d 33 (2d Dept. 1979); Matter of

Shulsky, 34 AD2d 545, 309 NYS2d 84 (2d Dept 1970). Compare the items shown in this
schedule to the amounts which may have been allowed in a prior decree settling the Executor's or
Trustee's account. Fees, disbursements and commissions may have been allowed by a prior
Decree which are set forth in this accounting. Generally consider:

@) Were expenses that were paid necessary and for proper purposes and were
they reasonable in amount? Is the date of and reason for each expense set forth?

(b) Were excessive liability insurance or bond premiums, storage charges,
bank service charges, rent, mortgage payments, interest and other recurring charges paid,
indicating failure to terminate ongoing liabilities promptly?

(©) Were personal expenses of fiduciary charged to the fund? Were

unauthorized disbursements of fiduciary or his counsel charged to fund? Matter of Zalaznick, 84

Misc2d 715, 375 NYS2d 512 (Surr. Ct. Bx. Co. 1975); But see Matter of Diamond, NYLJ

October 23, 1992, p. 26, col. 6 (Surr. Ct. West. Co.); Matter of Picker, 103 Misc2d 594, 426

NYS2d 688 (Surr. Ct. Bx. Co. 1980).
(d) Were commissions paid to the fiduciary before Court allowance and
without beneficiary's consent? SCPA 2310 and 2311. Should fiduciary repay commissions with

interest or pay interest to income beneficiaries? Matter of Newhoff, 107 Misc2d 589, 435

NYS2d 632 (Surr. Ct. Nass. Co. 1980), aff'd 107 AD2d 417, 486 NYS2d 956 (2d Dept. 1985) Iv.

to app. den. 66 NY2d 605, 499 NYS2d 1025 (1985).
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(e) Did the fiduciary pay himself for "extra" services, e.g., brokerage fees,

appraisal fees, in addition to his statutory commissions? See Matter of Tuttle 4 NY2d 159, 173

NYS2d 279 (1958); Matter of Abel, NYLJ October 23, 1992, p. 26, col. 4. (Surr. Ct. Nass. Co.);

Matter of Andresen, NYLJ May 25, 1982, p. 14, col. 6 (Surr. Ct. West. Co.).

() Did the fiduciary pay fees or charges of agents, e.g., investment advisers,
accountants? If so, are such fees or charges properly payable from the fund in addition to
commissions and legal fees, such as custody fees? See EPTL 11-1(b)(9). Or are expenses
shown properly payable by the fiduciary or attorney out of their own commissions or legal fees?

Matter of Badenhausen, 38 Misc2d 698 (Surr. Ct. Richmond Co. 1963); cf., Matter of

Tananbaum 177 AD2d 225, 581 NYS2d 165 (1st Dep't 1992); Groppe et al. Harris (1996)
§18:92.

(9) Avre attorney's fees reasonable? Matter of Potts, 123 Misc. 346 (Surr. Ct.

Columbia Co. 1924), affd. 213 App. Div. 59 (4th Dept. 1925) app. den. 241 N.Y. 510 (1925);

Matter of Freeman, 34 NY2d 1 (1974). If there are multiple attorneys, the sum of all fees paid or

claimed should not exceed a "single" fee. Matter of Mattis, 55 Misc2d 511 (Surr. Ct. N.Y. Co.

1967); consider demanding affidavit of legal services and disbursements.

(h) Did the fiduciary pay all proper Generation-Skipping Transfer Tax arising
as a result of any taxable termination or distribution?

Q) Have all charges for interest and penalties on tax deficiencies been
satisfactorily explained, or does basis exist to surcharge fiduciary for causing deficiency? If
properly chargeable to the trust, have they been charged to principal? EPTL 11-2.1(d)(1).

Schedule C-1 - Statement of Unpaid Administration Expenses
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Statement must itemize all unpaid claims and give basis for each claim.
@ In general consider all questions as to reasonableness and appropriateness

of claims as described for Schedule C, supra.

(b) If fees are claimed, have amounts thereof been set forth in the citation
issued in the proceeding to settle the account?

Schedule D - Statement of All Creditors' Claims

Examine all vouchers and proofs of basis of claims. Examine official accounting

instructions to ascertain categories of claims and manner or presentation.

(@  Did fiduciary improperly allow a claim barred by Statute of Limitations or
Statute of Frauds or a claim not supported by competent evidence, e.g., "personal transaction or
communication” between the decedent and the claimant supported only by claimant's own
testimony, that would be barred by CPLR 4519.

(b) Did fiduciary pay his own claim without Court allowance? SCPA 1805.

(c) Was fiduciary on notice of possible liens and claims, against decedent or

estate, e.g., if decedent died in hospital, or while receiving public assistance, this

should have caused fiduciary to anticipate need to pay or to reserve against

hospital charges or to reimburse welfare authorities before paying legacies. See

e.g., Matter of Bailey, NYLJ Apr. 18, 1990, p. 24, col. 3 (Surr. Ct. Bx. Co.).

(d) Did fiduciary observe statutory priority in payment of claims? SCPA
1811.

(e) Has provision been made to provide for contingent claims? SCPA 1804.
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() If decedent was not solely or primarily liable for payment, has fiduciary
sought or recovered contribution from primary or co-obligor?

(9) Did fiduciary improperly or imprudently reject or dispute a claim thereby
subjecting fund to unnecessary cost, interest, loss or compromise?

Schedule E - Statement of Distributions of Principal

Check dates and amounts of payments of money or delivery of property and examine
receipts from recipients. Check the instrument to ascertain whether the distributions were
discretionary or directed upon attainment of certain ages or for other reasons. If discretionary,
was the discretion properly exercised?

€)] Were payments made within reasonable time?

(b) If a pecuniary amount was satisfied "in kind", EPTL 11-1.1(b)(20), was it
done promptly? If there was undue delay and value of assets used to satisfy bequest had
declined from date of required distribution (requiring use of more assets to achieve same stated
value), was there negligence? If value of assets used to satisfy bequest increased, did the
fiduciary take into account the realized gain on the deemed sale?

(c) Were distributions to or among similar beneficiaries, e.g., several
residuary beneficiaries, made pro rata or were different items distributed to each? Consider

fairness of such mixed or disparate distributions. See Matter of Baker, 92 Misc2d 934 (Surr. Ct.

Nass. Co. 1977).
(d) If a marital deduction legacy or "exemption equivalent”, "credit shelter" or

"by-pass” trust is involved, was it "pecuniary”, "fractional”, "hybrid", and, if appropriate, was
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Rev. Proc. 64-19 observed? See Matter of McKee, NYLJ July 16, 1986, p. 12, col. 5 (Surr. Ct.

N.Y. Co.).
(e) If the trust held underproductive property, as defined in EPTL 11-2.1(k),
has appropriate distribution of "delayed income™ been made, or does it need to be made, or may

it not have to be made? See Matter of Grove, NYLJ May 8, 1981, p. 13, col. 1, rev'd 86 AD2d

302 (1st Dept. 1982), app. dsmsd. 58 NY2d 689 (1982).
()] Did the Trustee improperly liquidate prior to final distribution? See

Matter of Wood, 177 AD2d 161, 581 NYS2d 405 (2nd Dept. 1992).

Schedule F - Statement of New Investments, Exchanges and Stock Distributions

In general, consider whether new investments were authorized by the governing
instrument and EPTL 11-2.2. Check all capital changes against published sources and check all
inventory adjustments. Refer to Principal and Income Act. EPTL 11-2.1.

@) Did fiduciary leave cash uninvested for unduly long periods?
(b) Did Trustee "churn™ assets, engage in margin trading, speculations,

commodities trading, options trading? See, e.g., Matter of Tananbaum, NYLJ December 18,

1990, p. 22, col. 6 (Surr. Ct. N.Y. Co.).

(c) Were gains/losses reflected in trust income tax returns?

(d) Were stock splits and stock dividends properly allocated between
principal and income?

Schedule G - Statement of Principal Remaining on Hand

Compare to Summary Statement and to fiduciary's original records. Obtain or compute

fair market value of assets on hand. Compute or check inventory value adjustments.
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@) Make physical count of securities and other assets on hand. Are assets of
estate segregated from fiduciary's own assets and registered in fiduciary's name as fiduciary
except where nominee registration is permitted? EPTL 11-1.6. Were the securities held in a
brokerage account in "street name?" Check EPTL 11-1.10.

(b) Verify any bank deposit by examination of computer printout and such

other records as are available. See Matter of Kane, 96 Misc2d 272 (Surr. Ct. N.Y. Co. 1978).

See EPTL 11-1.8 and 9.

(©) Have the asset values been shown net to reflect outstanding loans or
pledges? See comment re Schedule H.

(d) Consider whether the investments are sufficiently diversified. See EPTL
11-2.3 (b)(3)(c).

Schedule A-2 - Statement of All Income Collected

Are all interest, dividends, rents and other income reported by date received or, if a
security was held for an entire year, on an annual basis?

@ Compare schedule to published dividend record. Are reported amounts in
accord with what should have been collected based on amounts held at given time?

(b) Was amount of income received reasonable or does account reflect under -
or over - emphasis of income instead of "balancing” respective rights of principal and income
beneficiaries? EPTL 11-2.1(a)(1). Consider whether there is any "delayed income™ from
underproductive property. EPTL 11-2.1(k).

() Have receipts and expenditures been properly allocated between income

and principal?
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Schedule C-2 - Statement of Administration Expenses Charged to Income

Refer to suggestions supra for examining Schedule C. Refer to EPTL
11-2.1(1)(2),(2),(3).(5)-
@) Were expenses paid for proper purposes and were they reasonable in
amount? (b) Is the date of and reason for each expense set forth?

Schedule E-1 - Statement of Distribution of Income

Refer to suggestions supra for examining Schedule E. Refer to EPTL 11-2.1(c).
(@) Were payments made in a timely manner and in accordance with the
instrument?

Schedule G-1 - Statement of Income on Hand

Refer to suggestions supra for examining Schedule F.

Schedule H - Statement of Interested Parties

See SCPA 2210 for list of parties to whom process must issue. See also SCPA 315, subd
7, and Rule 207.18 of the Uniform Rules, for additional requirements if Virtual Representation is
used (see the appendix for an explanation of SCPA 315, virtual representation). If any interested
party is a person under disability, provide requisite information relating to that person pursuant
to SCPA 304. Consult instructions in Official Form as to additional information required
regarding possible Powers of Attorney, assignments and encumbrances. If any interested person
has previously assigned his or her interest in the fund, that person must nevertheless be made a

party to the proceeding. Matter of Pratt, NYLJ October 25, 1985, p. 14, col. 4 (Surr. Ct. Nassau

Co.).

Schedule | - Statement of Computation of Commissions
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@) Consider: What are the commissions of the Trustees? Check SCPA 2308
and 2309 for commissions of individual trustees and SCPA 2312 for commissions of Corporate
Trustees based on "reasonable compensation."” EPTL 11-2.2 imposes a higher standard or
investment responsibility upon trustees and other fiduciaries having "special investment skills."
SCPA 2114 provides for judicial review of reasonable compensation determined by a Corporate
Trustee.

(b) Have commissions been claimed on value of assets subject to pledge or

lien, or only on excess over such pledge or lien? See Matter of Marine Midland Bank, N.A.,

457 NYS2d 720 (Surr. Ct. Erie Co. 1982).

Schedule J - Statement of Other Pertinent Facts and of Cash Reconciliation

@ Were any renunciations/disclaimers filed by any of the trust beneficiaries
or trust recipients (EPTL 2-1.11; IRC § 2518)?

(b) Details of trust litigation. In general, list any litigation (e.g., construction
proceeding) involving rights of the beneficiaries or liabilities of the Trustees.

(© Any other matters affecting any item shown or which should be shown in
the accounting. The schedule must also contain a Reconciliation of Principal and Income Cash.
A securities and cash proof is also useful.

(d) Statement of Proposed Distribution, if applicable.

Schedule K - Statement of Estate Taxes Paid and Allocation Thereof

See EPTL 2-1.8 and 2-1.12 and instructions in Official Form.
@) Has fiduciary made proper allocation or received funds or property from

beneficiaries sufficient to cover ratable share of estate tax? Check "tax clause™ if any, in
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governing instrument. See Matter of Wilkerson, NYLJ November 17, 1977, p. 10, col. 4 (Surr.

Ct. N.Y. Co.).

(b) Has fiduciary paid any death taxes or duties to any foreign country or
political subdivision? Was such action necessary? (Normally New York law will not permit
collection of such foreign national taxes out of domestic estate assets unless the governing

instrument so directs). See Matter of Herz, NYLJ December. 23, 1992, p. 26, col. 5 (Surr. Ct.

Bx. Co.); aff'd 206 AD2d 283, 614 NYS2d 514 (1st Dept 1994), rev’d 85 NY2d 715, 628 NY S2d

232 (1995); Matter of Leigh, NYLJ March 31, 1980, p. 14, col. 1 (Surr. Ct. N.Y. Co.).

3. ADDITIONAL CONCERNS FOR THE GUARDIAN AD LITEM

The guardian ad litem should investigate whether there was any transaction in which the
fiduciary had a personal interest. He or she should determine whether the fiduciary purchased
any of the assets of the estate, made any claims against the estate, or has a special relationship
with a purchaser or creditor of the estate. If the fiduciary is the attorney and there is no
co-fiduciary, attorney's fees may only be paid with prior court approval (SCPA 2111). It may be
advisable to examine the relationship between the fiduciary and his or her attorney. In Matter of
Kellogg NYLJ, December 30, 1999, p 21), Surrogate Preminger denied commissions to an
attorney who acted as real estate broker for the fiduciary.

4. THE REPORT ON THE ACCOUNT

Following the review of the account, the guardian ad litem will file a report that will
include: 1) the date of his or her appointment, 2) the identity and the nature of the interest of the
ward in the estate, 3) the history of the estate, 4) a review of jurisdiction and venue issues, 5) a

review of the individual schedules of the account, 6) any possible conflict of interest on the part
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of the fiduciary, and 7) recommendations as to the advisability of filing objections on behalf of
the ward.

The Uniform Rules (22 NYCRR, § 207.41) require that the report of the guardian ad
litem in accounting proceedings be made in writing within twenty (20) days of appointment. This
may be extended by the court. Compare this to the rule (22 NYCRR 8207.13) that requires the
guardian ad litem to file a report in other proceedings within ten (10) days of appointment.

It is important to note that once the issues have been resolved, either by stipulation of
settlement or by the court's decision after trial, the guardian ad litem is charged with examining
the proposed decree for accuracy and completeness. Once the decree has been signed, the
guardian ad litem has a final duty. He or she must file a supplemental report within sixty (60)
days after the decree, showing whether the decree has been complied with, insofar as it affects
the ward (22 NYCRR § 207.13 [b]).

5. PROCEDURE FOR CONTESTING THE ACCOUNTING

If the guardian ad litem determines that there are errors in the account and the fiduciary
agrees to correct the errors, an amended account will be filed, and if satisfactory, the guardian ad
litem will file a final report recommending its approval.

If there is no agreement, the guardian ad litem may (1) request a conference to resolve the
controversy or (2) file objections. There is no filing fee charged for objections to the account and
settlement by the guardian ad litem under SCPA 2402 (16) (a).

If the dispute is settled by a conference, the proposed stipulation will be submitted for court
approval along with a report by the guardian ad litem stating why he or she supports the

stipulation (SCPA 2106). If no settlement is reached, the guardian ad litem should file
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objections, and the matter should proceed to trial following any pre-trial disclosure. A decision
sustaining or dismissing each of the objections and a supplemental account and follow-up report
by the guardian ad litem should conclude the matter.

The guardian ad litem will review and consent to the decree presented when certain that the
adjustments and distributions are proper and consistent with prior determinations of the court.
The guardian ad litem should review the receipts and satisfactions for the distributions directed
to be made in the decree. A guardian ad litem in a proceeding in which a decree has been entered
directing payment or delivery of property to the guardian ad litem's ward must file a
supplemental report within sixty days after a decree, settling the account showing whether the
decree has been complied with insofar as it affects the ward (Rule 207.13 [b]).

For more information on objections in accounting, see Appendix Exhibit D-2, Typical
Obijections in a Fiduciary’s Accounting.

6. THE FINAL DECREE

It is important to note that the role of the guardian ad litem does not end with the stipulation
of settlement in a contested matter. When the decree is prepared by the accounting fiduciary and
settled for signature, it is important that the guardian ad litem give that proposed decree his or
her close attention. Once the decree has been signed, the guardian ad litem is responsible for
verifying that the distribution to his or her ward is made and comports with the terms of the
decree. The rules of the Surrogate's Court (22 NYCRR § 207.13[b]) provide as follows:

A guardian ad litem in a proceeding in which a decree has been
entered directing payment of money or delivery of property to or
for the benefit of the guardian's ward must file a supplemental
report within 60 days after a decree settling the account, showing

whether the decree has been complied with insofar as it affects the
ward. In all such cases the fiduciary shall immediately notify the
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guardian in writing of the date and details of payment or delivery.

Therefore, the decree must be given the closes scrutiny that it deserves. In order to help
that process, a checklist is included, see Appendix Exhibit D-3. It addresses the types of
concerns the court has when reviewing the proposed decree.

D. CONSTRUCTION PROCEEDINGS

The purpose of a construction proceeding is to resolve an ambiguity in a will. A
proceeding can be commenced by a fiduciary (executor or trustee) or any interested person. A
fiduciary must not take a position in favor of any beneficiary as to a construction. The fiduciary
should bring the construction issue to the attention of the court while remaining neutral. Where a
fiduciary is also a beneficiary and takes a position in his or her own self-interest, attorneys' fees

will be denied (Matter of Tully, NYLJ, June 5, 2000, p 25, col 4). The duty of a guardian ad

litem is usually limited to the filing of a report stating a position on behalf of the ward.

A proceeding can also be brought for the construction of an inter vivos trust.

In addition to an independent proceeding, a construction can be requested in the context
of any other proceeding. Most often, this occurs in an accounting proceeding (SCPA 1420[2]).

A construction will not be entertained until an instrument is admitted to probate (Matter
of Zurkow, 74 Misc2d 736). Until then, the instrument is not a valid will and it is not entitled to
a construction. However, the guardian ad litem can bring a construction issue to the attention of
the court in the probate proceeding and it will be deferred until probate is finalized (SCPA

1420[3]; Matter of Cohen, NYLJ, May 30, 2000, p 28, col 6).

The petitioner in a construction proceeding must demonstrate a "present necessity.”

Academic questions will not be addressed (Matter of Mount, 185 N.Y. 162). Typical of an

academic question is a request to determine remaindermen prior to the termination of a life estate

79



(Matter of Miller, 109 AD2d 999). There are exceptions Matter of Dinger, NYLJ, October 6,

1998, p 33, col 4).

In a construction proceeding, process will issue to all interested persons (SCPA 1420).
Virtual representation may apply (SCPA 88 315, 1420[5]). Where a charity has an interest the
Attorney General must be made a party.

The purpose of a construction proceeding is to ascertain the intentions of the testator or

testatrix (Matter of Carmer, 71 NY2d 781). The court will search for the dominant plan.

Construction is usually accomplished within the four corners of the will Matter of Cord, 58

NY2d 539). Therefore, a hearing is usually not held. Affidavits bearing directly on intention are

not considered (Matter of Cushing, NYLJ, September 7, 1999, p 33, col 6). However, the facts

and circumstances surrounding execution such as age of testator/testatrix and size of estate may

always be considered (Matter of Fabbri, 2 NY2d 236; Matter of Ross, NYLJ, February 22, 2000,

p 25,col 6).

To assist in resolving an ambiguity the rules of construction are frequently applied. The
rules attribute to a testator or testatrix preferences which would be held by the average person.
They are found in case law. Examples of the rules are:

The presumption against intestacy ; It is assumed that a person who executes a will did

not intend to have any property pass by intestacy. The presumption that the testator/testatrix

intended by other provisions to dispose of all property is strengthened by the absence of a

residuary clause Matter of Oliverio, 99 Misc2d 9).

The presumption favoring relatives ; The likelihood is that the testator/testatrix intended

to provide for relatives rather than non-relatives Matter Gulbenkian, 9 NY2d 363).
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Examples of technical rules are:

Where two clauses are irreconcilable effect is given to the latter clause Van Nostrand v

Moore, 52 N.Y. 2);

Where technical words are used they are given their legal meaning unless a contrary

intent is disclosed (Matter of Krooss, 302 N.Y. 424).

Be aware of the statutory rules of construction which include:

EPTL 2-1.14
EPTL 2-1.8
EPTL 3-3.3
EPTL 3-3.4
EPTL 9-1.3
EPTL 13-1.3
EPTL 8-1.1(c)(1)

Partly ineffective dispositions of trust remainder
Estate tax apportionment

Anti-lapse

No residue of a residue

Rule against perpetuities

Ademption

Cypres

For examples of issues addressed by guardians ad litem in a construction:

Matter of Herrig
Matter of Cooper
Matter of Boyd
Matter of Florio

122 Misc2d 740

169 AD2d 972, app den, 78 NY2d 851
161 Misc2d 191

NYLJ, October12, 1999, p 27, col 6

Where there is a real controversy, the parties can enter into a compromise which is

submitted to the court for approval under SCPA 2106 (Matter of Scully, NYLJ, November 28,

2000,p 30, col 2). There are, however, limitations on a compromise. The parties cannot

dismantle a testamentary trust and distribute the corpus.

E. WRONGFUL DEATH AND PERSONAL INJURY PROCEEDINGS

As in other proceedings, guardians ad litem are appointed to represent the interests of

minors, incapacitated persons, incompetents, missing persons, and alleged abandoning parents or

spouses whose whereabouts are unknown in proceedings involving wrongful death and personal

injury. If the court in which the action for wrongful death is pending has not approved the
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amount of recovery (EPTL 5-4.6), that issue is left for the Surrogate to decide and the guardian
ad litem should include in his or her report his determination on the adequacy of the settlement.
The guardian ad litem must analyze the adequacy of the settlement in terms of the liability, the
insurance coverage, the financial standing of the defendant, the injuries and/or cause of death of
the decedent, the next-of-kin, and the level of support that they were accustomed to. Many
settlements are direct payments of awards or compromised amounts. However, many wrongful
death recoveries, particularly where the decedent was survived by infant children, take the form
of a structured settlement. The guardian ad litem should, of course, first determine that the court
has jurisdiction over his or her ward and over all other necessary parties.

In determining whether or not the amount of the settlement is adequate, the guardian ad
litem should consider:

1. All available insurance to contribute to the settlement. In medical malpractice cases,
most doctors maintain at least $1,000,000.00 in malpractice insurance, often with an excess
policy of up to $1,000,000.00 more. In negligence cases, consider whether the homeowners’
insurance of both the decedent and the defendant are available resources to collect from.

2. The income potential of the decedent and the lost earnings to the distributees as the
result of the decedent’s death.

3. The financial standing of the defendant; if the available insurance seems inadequate to
compensate for the loss and the defendant has significant assets from which a larger recovery
might be paid, the guardian ad litem should question the attorney who prosecuted the personal
injury or wrongful death action as to why the decision was made not to pursue the other assets of
the defendant.

4. In negligence actions, the possible liability of the decedent.

5. The possibility of a defendant’s verdict if the action were to proceed to trial.

Assuming that the amount of the settlement is adequate, the guardian ad litem must next
consider whether the proposed allocation of the wrongful death proceeds is properly calculated.

The courts generally distribute the proceeds of a wrongful death action in accordance with the
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formula set forth in Matter of Kaiser ( 198 Misc. 582), although some cases do merit variation

from the formula (See Matter of Acquafredda, 189 AD2d 504; Matter of Uravic, 142 Misc. 775

[where one or more of the distributees suffer from an illness or injury which would make them
dependent for a period past their twenty-first birthday or possibly for the rest of their lives]).
The guardian ad litem should not rely on the petitioner having properly calculated the
percentages of the recovery to which the distributees are entitled, but should do his or her own
calculations. If the share of the guardian ad litem’s ward is be paid by structured settlement, the
guardian ad litem should ensure that the cost of the annuity plus any upfront cash paid to the
ward totals at least the ward’s Kaiser share, i.e., if the ward’s Kaiser share is $175,000.00, and
the total of the cost of the annuity plus any upfront cash to the ward is less than that sum, the
guardian ad litem should not approve the compromise. The guardian ad litem should also insist
on seeing a copy of the correspondence from the structure company which will detail the cost of
the annuity and the payout, and indicate the company which will be writing the annuity.

The guardian ad litem should also review the administration proceedings to determine
whether letters were properly issued. This means verifying that all distributees are before the
Court and were before the Court at the time letters were issued and whether or not there was an
abandoning parent or spouse (EPTL 5-1.2, 4-1.1, 4-1.4). Checking the permanent Court file will
also reveal any claims that may have been filed against the estate. It is the guardian ad litem's
duty to report to the Court on the validity of claims.

The guardian ad litem should then review fees and disbursements, remembering that the
retainer fee, whether one-third or sliding scale, is applied to the net recovery after deducting the
attorney's proper disbursements. Retainer agreements are not binding on persons under a
disability, and the Court will frequently reduce a fee relating to the share to a person under a
disability while preserving the agreed fee over the remaining portion. The guardian ad litem
should report to the Court on the work performed by the attorney, whether or not the matter went
to trial and whether or not there were any appeals, and the result of the attorney's efforts (Matter

of Freeman, supra; Matter of Potts, supra, 123 Misc. 346, affd 213 App. Div. 59, affd 241 N.Y.
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593). All petitions for compromise of an action for wrongful death or personal injuries must
contain all of the elements set forth in Uniform Rule for Surrogate’s Court 8 207.38; the
guardian ad litem should be certain that the petition complies.

Finally, the guardian ad litem should also be aware of the possible allocation between
wrongful death and personal injury in cases where death was not instantaneous and there exists a
possibility of pain and suffering. For a sample guardian ad litem report in a wrongful death
compromise proceeding, see Appendix Exhibit F.

F. GUARDIANSHIP, SUPPLEMENTAL NEEDS TRUSTS, AND
CONSERVATORSHIPS

1. GUARDIANSHIP UNDER ARTICLE 17 OF THE SURROGATE’S COURT
PROCEDURE ACT

Under Article 17 of the Surrogate's Court Procedure Act there is a guardian of the
property of an infant, and on rare occasions, of the person. The role of a guardian ad litem in this
area is limited to those times when a guardian of an infant petitions the court for relief that would
potentially impact on the infant's interest. For example, when there is real property in the name
of the guardianship and the guardian either looks to sell the interest of the infant or alter its
makeup by attempting to mortgage the interest or in some manner to change the character of the
interest, the court will appoint an independent guardian ad litem to review the proposal and
report back to the court before any final determination is made.

In rare instances a guardian ad litem may be appointed when an infant objects to the
guardian's handling of his or her affairs. In those cases the court will ask the guardian ad litem to

act as its fact finder to determine what the situation is and what steps need to be taken to rectify
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the situation. For a sample guardian ad litem report in a guardianship proceeding, see Appendix
Exhibit G-1.

2. SUPPLEMENTAL NEEDS TRUSTS

A guardian ad litem may be appointed in the Surrogate’s Court to advise the Surrogate
whether the proposed supplemental needs trust is appropriate and whether it should be approved
by the court. The issue generally arises in two situations: where a testamentary trust provides
for a disabled beneficiary; and where an application to create a self-settled supplemental needs
trust is made.

A supplemental needs trust (“SNT”’) is an irrevocable, discretionary trust established for
the benefit of a “person with a severe and chronic or persistent disability” (EPTL 7-1.12[a][4]).
A SNT is intended to supplement, not supplant, impair, or diminish government assistance such
as Medicaid or Social Security Disability (EPTL 7-1.12[a][5][I]). An SNT can be established by
a third party trust or can be self-settled. An SNT established by a third party is either inter vivos
or testamentary and established with the funds of someone other than the disabled person, the
disabled person’s spouse, or someone legally responsible for the disabled person. A self-settled
SNT is established for the benefit of a disabled person under the age of 65 with funds from any
of the following: the disabled person; the disabled person’s spouse; or someone legally
responsible for the disabled person.

A guardian ad litem may be appointed in a miscellaneous proceeding where a decedent
established a testamentary trust for the benefit of a disabled person. Because the trust is not set
up as an SNT, the beneficiary of the trust may become ineligible for government assistance.

The trustee or other interested party may petition the court for permission to pay the trust corpus
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into an SNT. Pursuant to EPTL 10-6.6(b)(2), a trustee who has been granted absolute discretion
to pay out principal to a beneficiary may pay the principal to a trust for the benefit of the
beneficiary provided the following conditions are met: the payment by the trustee must not
reduce any fixed income of the income beneficiary, the payment must be in favor of a
beneficiary; and the payment must not violate EPTL 11-1.7 which prohibits the exoneration of a
fiduciary from liability for failure to exercise reasonable care (EPTL 10-6.6[b][2]). As long as
the proposed transfer does not violate any of the aforementioned conditions, the transfer into an

SNT may be approved (Matter of Grossjean, NYLJ, December 10, 1997, at p 35, col. 6; Matter

of McAllister, NYLJ, August 20, 2001, at p 36, col. 2). The guardian ad litem must review the
proposed application to determine whether it is in the best interest of the disabled person to
establish an SNT. Further, the guardian ad litem must review the proposed SNT and report on
whether it should be approved by the court.

The majority of applications for approval of Supplemental Needs Trusts concern self-
settled trusts which require court approval. The proceeding is a miscellaneous proceeding
commenced by an appropriate petitioner who may be a parent, grandparent, legal guardian, or
the court acting sua sponte. The disabled person must be under the age of 65. The petition
should contain background facts and the source and amount of the funds to be used to fund the
SNT. A copy of the proposed SNT should be attached as an exhibit to the petition.

In some instances, counsel for the petitioner may seek to have counsel fees paid from
assets of the SNT. Counsel must specifically request the court to fix attorneys’ fees and attach

an affirmation of legal services.
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The petitioner must give notice of the application by serving a citation or process upon
the trust beneficiary, for whom the court will appoint a guardian ad litem, the provider of
government assistance, which is usually the local county Department of Social Services or the
State Department of Health, or both, and any potential claimants.

The first thing that the guardian ad litem must determine is whether the proposed SNT is
necessary and/or appropriate. The guardian ad litem must determine whether the disabled
person’s expenses will exhaust the disabled person’s funds and render her impoverished. If so,
an SNT may be appropriate. If, however, the disabled person’s income exceeds her expenses,

then an SNT may not be appropriate (Matter of LaBarbara, NYLJ, April 26, 1996, at p. 36, col.

6).

The guardian ad litem must also review the proposed SNT to ensure that it contains the

following provisions/restrictions:

a. The trust provisions describing the manner in which the trust’s funds are to be
spent should be general, rather than specific;

b. Any amendments to the trust, particularly those which are needed to allow the
beneficiary to maintain eligibility for government benefits, can be made only
with prior court approval,

C. The trustee cannot retain counsel for potential or actual disputes with the
provider of government benefits without prior court approval,

d. There trust must provide that upon the death of the disabled person the State will

receive all amounts remaining in the trust up to an amount equal to the total
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medical assistance paid on behalf of the individual by the State (42 USC
§1396p[d][4][A]);

e. There should not be any provision insulating the trust from any prospective or
actual creditors’ claims;

f. The trust should provide that the statutory compensation to the trustees may be
reduced by the court;

g. The trust should not contain any provision exonerating the trustee from liability
for failure to exercise reasonable care, diligence and prudence during the
management of the trust;

h. The trust should provide that after repayment to the State of any sums owed for
medical assistance, the balance should be payable to the estate of the beneficiary;

I. The trust must provide for the filing of an annual account with the court and, in

the court’s discretion, the submission of a proposed budget for the following

year;
J. The trust should provide for the posting of a bond, if necessary;
k. The trust should contain a provision allowing the trustee to resign only with the

court’s permission.
If any of the provisions are omitted from the proposed SNT, the guardian ad litem must
alert the court and ask for the inclusion of the provision, where appropriate. For a sample
guardian ad litem report in a proceeding where the court is asked to approve a Supplemental

Needs Trust, see Appendix Exhibit G-2.
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3. CONSERVATORSHIP

Pursuant to Article 77 of the Mental Hygiene Law, the Surrogate's Court had the power
to appoint a conservator of the property where it appeared that a person interested in the estate
was entitled to property as a beneficiary of an estate (Mental Hygiene Law Section 77.01(3),
repealed L.1992, c. 698, Section 1, eff. April 1, 1993). In 1993 New York's conservatorship law,
Article 77 of the Mental Hygiene Law, was repealed and replaced by Article 81 of the Mental
Hygiene Law. Any order under Article 77, however, shall continue in full force and effect until
modified by a Judge pursuant to Article 81. Thus, the court may appoint a guardian ad litem in a
conservatorship proceeding, even though the conservatorship law has been repealed. The role
of the guardian ad litem in the conservatorship proceeding is to protect the conservatee’s rights
and interests with regard to intermediate and final account (MHL 77.31, repealed L. 1992, c.
698, Section 1, eff. April1,1993). The compensation of the guardian ad litem is to be fixed by
the court and payable out of the estate of the conservatee Id.

G. OTHER PROCEEDINGS

1. DETERMINATIONS OF DEATH

There are two statutes, SCPA 2225 and EPTL 2-1.7, which permit the court and the
parties to act as if a person is deceased, even in the absence of definitive proof of death. The
statutes are resorted to in different circumstances and the presumption of death is employed
quite differently under the two statutes. SCPA 2225 is most often utilized in an accounting
proceeding, typically where the public administrator or chief financial officer of the county is
the accounting party and the identities of the decedent’s distributees have not been firmly

established. This is the so-called “kinship hearing” which will be discussed at more length
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below. Suffice to say here that in the kinship proceeding the court is not being asked to employ
the fiction that the person whose estate is being administered is deceased; that is already an
established fact. What the court may be called upon to do in the kinship hearing is make a
determination that a person who would otherwise be a distributee or legatee of the decedent’s
estate has predeceased the decedent, without issue, permitting the court to order distribution of
the estate as if the missing distributee or legatee were proven to have predeceased the decedent.
The court’s presumption of the death of the distributee is solely for purposes of distributing the
decedent’s estate, it is not the equivalent of a finding of death under EPTL 2-1.7 (Matter of
Schrake, 129 Misc2d 671).

Conversely, a proceeding under EPTL 2-1.7 will result in a determination that the
subject of the proceeding is deceased for purposes of any action or proceeding involving any
property of such person, contractual or property rights contingent upon his or her death , or the
administration of his or her estate (EPTL 2-1.7[a]). The guardian ad litem appointed to protect
the interests of an alleged decedent must be satisfied that the person has been absent for a
continuous period of at least three years, that a diligent search was made, that despite that
diligent search the person has not been seen or heard from, and that there is no reasonable
explanation other than death for the person’s continued absence. If another reasonable
explanation exists, the guardian ad litem should object to the relief requested, even if taking that
position is difficult. For example, where the alleged decedent had left a letter for his wife
shortly before his disappearance wherein he referred to health problems, financial difficulties,
and the opportunity for a “fresh start,” the court found that a reasonable explanation existed for

the alleged decedent’s absence, and declined to invoke the presumption of EPTL 2-1.7 which
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would have permitted the absentee’s wife to receive the proceeds of a life insurance policy

(Kutner v New England Mutual Life Ins. Co., 57 AD2d 697).

Expect to review police reports, Coast Guard reports, FAA reports and flight manifests,
even weather reports from established meteorological services (See EPTL 2-1.7 re: specific
perils, which would allow for a determination of death prior to the expiration of the period
prescribed by the statute).

If the guardian ad litem recommends dispensing with a hearing, the court will consider
doing so, although allowing a determination of death without a hearing is rare.

2. KINSHIP PROCEEDINGS

SCPA 2225 is the operative statute in kinship hearings. If a diligent and exhaustive
search has been made to locate distributees or legatees, and none other than those who have
established their kinship to the decedent have made a claim to share in the decedent’s estate, the
court may make a determination that no distributee exists, except those who have proven their
status as heirs. The guardian ad litem will be appointed to represent distributees whose
whereabouts are unknown. The guardian ad litem must be satisfied that the petitioner (although
it could be the objectants in an accounting proceeding, for instance) must prove kinship back to
the nearest common ancestor between the decedent and the alleged distributee. (See 22
NYCRR 207.16 re: proof of distributions/family tree). Unless the estate is of minimal value
and the succession is clear, or the proffered evidence is convincing, the court will conduct a
hearing on the proof presented. For a detailed outline on kinship and other status hearings, see

Appendix, Exhibit H.
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3. DETERMINATIONS OF PATERNITY

EPTL 4-1.2 prescribes the standards for inheritances by non-marital children of the
decedent. The Surrogate’s Court is usually asked to make a determination of paternity
incidental to an application for letters of administration, in order to establish the identities of the
decedent’s distributees, or, less frequently, to determine the eligibility or priority of applicants
for letters of administration. This type of relief is often requested when there is a possibility of
a claim for wrongful death on behalf of the decedent.

In the vast majority of these cases, the applications fall under EPTL 4-1.2(a)(2)(C).
The guardian ad litem appointed to represent either alleged non-marital child(ren) or marital
child(ren) of the decedent in such a proceeding must be aware of the proof required to establish
paternity under this statute.

EPTL 4-1.2(a)(2)(C) requires the satisfaction of a two-prong test. Petitioner must
establish paternity by clear and convincing evidence and that the putative father has openly and

notoriously acknowledged the child as his own (See Matter of Smith, NYLJ, February 6, 1996,

p. 27, col. 2 [nature of proof]).

4. DISPOSITIONS OF REAL PROPERTY

The Surrogate, under Article 19 of the SCPA, exercises jurisdiction over proceedings
seeking authorization to dispose of a decedent's real property. These proceedings are also
entertained by petitions for advice and direction (SCPA 2107). As notice of these proceedings
must issue to all persons interested, the disability of any party dictates the appointment of a

guardian ad litem. In all appointments, the guardian ad litem should become totally familiar
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with the substantive and procedural rules of the proceedings and should be prepared to conduct
a full investigation of the circumstances and file a written report relative thereto.

By way of overview, the guardian ad litem should:

a. Qualify according to practice and ascertain that no conflict of interest exists
in the appointment.

b. Consider and confirm the basis for jurisdiction over the proceedings, parties,
and venue (SCPA 1904).

c. Ascertain that the petition seeks a form of disposition (SCPA 1901) and is for
an appropriate purpose (SCPA 1902) as defined by statute. The report should reflect whether or
not the proposed disposition would be contrary to the provisions of a will or other instrument
affecting the property.

d. Undertake to interview the ward and other parties to the proceeding,
including any experts who may have furnished appraisals or other documentation in support of
the petition. The guardian ad litem should be prepared to recommend whether a further
appraisal or other evaluation would be appropriate.

e. Determine and report to the court findings as to the condition of the premises
and the cost of maintaining the same. The guardian ad litem should also consider the terms of
the proposed disposition, whether or not it is the result of an arms-length transaction, and
recommend, if appropriate, alternative means of disposition. Special consideration may need to
be given to dispositions to an interested party (see, e.g., SCPA 1915).

f. Recommend whether the sale is in the best interests of the ward as to price,

value, and terms of sale, as well as other matters, as the ci