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I. Introduction

The Advisory Committee on Criminal Law and Procedure, one of the standing advisory
committees established by the Chief Administrator of the Courts pursuant to section 212(1)(q) of
the Judiciary Law, annually recommends to the Chief Administrative Judge legislative proposals
in the area of criminal law and procedure that may be incorporated in the Chief Administrative
Judge's legislative program. The Committee makes its recommendations on the basis of its own
studies, examination of decisional law and proposals received from bench and bar. The
Committee maintains a liaison with the New York State Judicial Conference, bar associations
and legislative committees, and other state agencies. In addition to recommending its own
annual legislative program, the Committee reviews and comments on other pending legislative
measures concerning criminal law and procedure. ‘

In 2008, the Legislature enacted into law the following measures proposed by the
Committee and included in the Chief Administrative Judge’s legislative program.

L 2008, ch 587 [Relating to the Sealing of the Accusatory Instrument for a Youthful
Offender]. This law amended subdivision one of CPL 720.15 to require that, in all cases
other then those excepted by existing CPL 720.15(2) and (3), an accusatory instrument
filed against an “apparently eligible youth™ be automatically filed as a sealed instrument
with respect to the public. The measure was introduced by the Chief Administrative
Judge on the recommendation of both the Advisory Committee on Criminal Law and
Procedure and the Advisory Committee on Local Courts.

L 2008, ch 401 [Relating to Prosecution by Superior Court Information for Certain Class
A Felonies]. This law amended paragraph (b) of subdivision one of CPL 195.10 to
clarify that only defendants charged with a Class A felony “punishable by death or life
imprisonment” are ineligible to waive indictment and consent to be prosecuted by
superior court information. As a result, Class A drug felonies, which no longer carry a
mandatory life sentence, can be the subject of a prosecution by superior court

information.

In this 2009 Report, the Committee recommends the Legislature enact 31 measures. Oof
these, 23 measures have previously been proposed, and eight are new. The new measures would:

o amend subdivision 2 of CPL 20.40 by adding a new
paragraph (f) to provide an appropriate county with
jurisdiction in cases where, although New York State has
jurisdiction, no county can establish jurisdiction under any
other section of CPL 20.40;

° amend CPL 260.60 to permit the prosecutor to file a special



information when a court decides to submit a lesser
included offense of a traffic infraction and the defendant
has previously been convicted of two or more prior
convictions under VTL section 1192 in the past 10 years;

° amend CPL 30.30 to provide that where a court dismisses
all the offenses in an indictment containing one or more
traffic infractions, any outstanding traffic infractions will
also be dismissed;

) amend paragraph (b) of subdivision 2 of CPL 390.20 to
allow for the permissive waiver of a presentence report for
defendants who are being sentenced under a negotiated plea
to a term of jail not in excess of 180 days;

° amend section 1193 of the Vehicle and Traffic Law to
authorize a court to grant a hardship privilege to qualifying
defendants to allow operation of a non-commercial vehicle
in the course of employment for the interim period before a
conditional license application can be entertained by the
Commissioner of Motor Vehicles;

° amend section 168-b of the Correction Law to expressly
provide under the Sex Offender Registration Act that law
enforcement agencies are not permitted to release certain
information about level-one sex offenders to the general
public over the internet;

® amend CPL 160.50 and 160.55 to allow a court to unseal
records in the interest of justice on notice both to the
adverse party and the subject of the records;

° amend Article 70 of the Penal Law by providing that Class
A drug felonies no longer fall within section 70.30 when
calculating terms of imprisonment.

Part II of this Report provides the details of each of the new measures submitted and
explains its purpose. Part III summarizes the previously endorsed measures. In both Parts II and
I1L, individual summaries are followed by drafts of appropriate legislation. Part IV briefly
discusses some pending and future matters under Committee consideration.



I1. New Measures

i Geographical Jurisdiction of Counties
(CPL 20.40(2))

The Committee recommends that the Criminal Procedure Law be amended to establish a
basis for a county to have jurisdiction over criminal conduct where, although New York State has
jurisdiction over the conduct, no county can establish jurisdiction under current law.

The Court of Appeals recently affirmed the dismissal of a perjury prosecution stemming
from an out-of state deposition where the defendant was questioned by the New York State
Attorney General’s office in connection with an ongoing New York State antitrust investigation
(see People v Zimmerman, 9 NY3d 421 [2007]). The Court of Appeals held that while New
York State had jurisdiction to prosecute the alleged perjury, it could find no basis for the
defendant to be prosecuted in New York County or any other county in the state. The Court
acknowledged the principle that once the State has jurisdiction to prosecute a case, it can “as 2
general rule, assign the trial of that case to any county it chooses” (9 NY3d at 428-429). But for
a county to prosecute, the Legislature must provide a specific jurisdictional basis. Under the
current legislative scheme there is simply no provision to allow any county to have jurisdiction
over a case which only impacts the State as a whole. As explicitly stated by the Court, the
current statute leaves a gap that the Court is not permitted to fill. Instead, the Court suggested
that it is up to the Legislature to fill the gap (see id. at 430).

In order to provide a basis for jurisdiction in an appropriate county under the situation
faced by the prosecution in Zimmerman, this measure would add a new paragraph (f) to CPL
20.40(2) to allow a county to exercise jurisdiction if there is a “logical nexus” between the
criminal conduct and the county. By the statute’s express terms, it would only operate in cases
where no other basis for a county to exercise jurisdiction can be established. Therefore, it does
not extend the current reach of the remaining provisions of CPL 20.40(2), and is limited solely to
closing the legislative “gap” recognized by the Court of Appeals in Zimmerman.

Proposal

AN ACT to amend the criminal procedure law, in relation to geographical jurisdiction of
offenses

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:

Section 1. Subdivision 2 of section 20.40 of the criminal procedure law, is amended by

3



adding a new paragraph (f) to read as follows:

(f) there is a logical nexus between the conduct and such county. and no other county

within the state otherwise has jurisdiction pursuant to this section. Evidence of a logical nexus

may include the place of residence of witnesses relevant to the prosecution or any other relevant

fact that establishes good cause for such county to exercise geographical jurisdiction over the

conduct.
§2. This act shall take effect on the first day of November next succeeding the date on
which it shall have become a law, and shall apply only to offenses where the conduct constituting

the offense occurred on or after such date.



2. Allegations of Previous Convictions Involving Certain Traffic Infractions
(CPL 200.60)

_ The Committee recommends that the Criminal Procedure Law be amended to allow a
prosecutor to file a special information after a court informs the parties that it will submit a lesser
included offense of a traffic infraction. This change would only affect those cases where the
defendant’s prior convictions would raise the lesser included offense from an infraction to a
misdemeanor.

The Vehicle and Traffic Law sets forth a graduated scheme of criminal penalties
attendant to a conviction for driving while ability impaired [DWAI] (see VTL § 1193(1)). First
and second offenses are traffic infractions. A third offense within 10 years, however, elevates the
offense to a misdemeanor and provides for significantly stiffer penalties, including up to 180
days in jail. Several courts have held that in order to sentence the defendant to the misdemeanor
penalties, a prosecutor must file an appropriate accusatory instrument and prove, at trial, that the
defendant had twice before been previously convicted of DWAI (see People v Greer, 189
Misc.2d 310 [App Term, 2d Dept 2001]); People v Lazaar, 3 Misc.3d 328 [Webster Just Ct
2004]); People v Jamison, 170 Misc.2d 974 [Rochester City Ct 1996]).

When a defendant is initially accused of driving while intoxicated [DWI], however, the
accusatory instrument does not allege the defendant’s prior history of DWAI because those
convictions are not relevant to a DWI charge. Where the proof at trial later provides a reasonable
view that the defendant was impaired but not intoxicated, the court in its discretion may submit,
and at the request of a party must submit, the lesser included offense of DWAI (see CPL 300.50;
People v Hoag, 51 NY2d 632 [1981]). If a defendant is then acquitted of DWI, but convicted of
the lesser included offense of DWAL there is currently no mechanism to elevate the traffic
infraction to a misdemeanor on the basis of the defendant’s prior driving record. This results in
an undeserved windfall for defendants who have a history of impaired driving.

The following proposed legislation insures that the defendant’s prior driving history is
taken into account by providing the prosecutor with an opportunity to file a special information
when a court agrees to submit a lesser included offense of a traffic infraction. The Committee
believes that by utilizing a special information under CPL 200.60, an appropriate balance is
struck between protecting the defendant from any prejudice that might result from the jury
hearing evidence of the defendant’s prior driving record, and giving the People an opportunity to
prove the previous convictions before the lesser included offense is put before the jury.

Proposal

AN ACT to amend the criminal procedure law, in relation to filing of a special information
alleging previous convictions involving certain traffic offenses.

5



The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision 4 of section 200.60 of the criminal procedure law is renumbered

to be subdivision 5, and a new subdivision 4 is added thereto to read as follows:

4. Where the court informs the parties that it will submit a lesser included offense that,

solely because of the defendant’s prior convictions, would raise the lesser offense from a traffic

infraction to a misdemeanor, the people may thereafter file a special information pursuant to this

section. If the defendant admits the previous conviction, that element of the offense shall be

deemed established. no evidence in support thereof may be adduced by the people, and the court

must submit the case to the jury without reference thereto and as if the fact of the previous

conviction were not an element of the offense. The court may not submit to the jury any lesser-

included offense which is distineuished from the offense charged solely by the fact that a

previous conviction is not an element thereof. If the defendant does not admit the previous

conviction, the court must allow the people an opportunity to prove the previous conviction

before the jury as a part of their case.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply to all criminal actions whenever commenced.



3. Dismissal of Outstanding Traffic Infractions
(CPL 30.30)

The Committee recommends that the Criminal Procedure Law be amended to authorize a
court to dismiss any traffic infraction that remains as the sole charge in an accusatory instrument
whose other charges were dismissed pursuant to CPL 30.30.

Traffic infractions do not fall within the offenses for which CPL 30.30 provisions apply
(see People v Gonzalez, 168 Misc.2d 136 [App Term 1st Dept 1996]). As noted in the
Commentary to CPL 30.30, speedy trial provisions do not apply to traffic infractions because
CPL 30.30(1)(d) specifically applies to “offenses,” and a traffic infraction is only a “petty
offense.”

In practice, especially in DWI cases, the prosecutor will often charge a defendant with
misdemeanor or felony criminal charges (i.e., VTL 1192 (2)) as well as a lesser included traffic
infraction (VTL 1192(1)). In cases where the prosecutor fails to timely announce readiness on
the more serious charges, and the defense files a successful 30.30 motion, however, the court is
authorized to dismiss the misdemeanor or felony counts but not the traffic infraction. Although
constitutional speedy limitations will still apply (see e.g., People v Polite, 16 Misc.3d 18 [App
Term 1st Dept 20071, citing People v Taranovich, 37 NY2d 442 [1975]), this generally permits a
much greater period of delay. In the end, by not being able to dismiss the traffic infraction, the
case continues to languish in the criminal courts, congesting dockets and rarely being resolved on
the merits. To the extent that speedy trial rules promote fair and efficient practice, it would be
helpful to grant courts the authority to dismiss traffic infractions at the same time the court is
compelled to dismiss all other charges in the same accusatory instrument.

By this measure, the Committee does not recommend a general speedy trial rule for traffic
infractions. Instead, this measure provides that where a traffic infraction is charged in the same
accusatory instrument with other charges, at least one of which is a violation, misdemeanor or
felony, any traffic infraction will not survive longer than the other, more serious, charges.
Notably, this measure keeps in place the current procedures for routine traffic infractions not
filed as part of more serious charges in an accusatory instrument.

Proposal

AN ACT to amend the criminal procedure law, in relation to the speedy trial of certain traffic
infractions.

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:



Section 1. Subdivision 3 of section 30.30 of the criminal procedure law, is amended by

adding a new paragraph (d) to read as follows:

(d) Where a motion to dismiss all offenses charged in an accusatory instrument must be

granted pursuant to subdivision one of this section, and such accusatory instrument charges one

or more traffic infractions, such traffic infraction or infractions shall also be dismissed.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply' to criminal actions commenced after that date.



4. Waiving a Probation Report in Certam Misdemeanor Cases
(CPL 390.20)

Under CPL 390.20, a pre-sentence report is not required where a person is convicted of a
misdemeanor except in limited instances. One of those instances, however, is where the court is
pronouncing a sentence in excess of ninety days. Yet, in many cases, there appears to be little
additional need for a probation report after a defendant has been found guilty of a misdemeanor
and where the court intends to sentence to less than 180 days in jail. Notably, at least for
determining a right to a jury trial, a six-month penalty is short enough to classify the offense as

‘petty’ (see Baldwin v New York, 399 US 66 [1970]).

Moreover, in the vast majority of cases involving misdemeanors, the cases are resolved
by a plea bargain that includes an agreed-upon sentence. As it currently stands, if the court
intends to sentence the defendant to between three and six months in jail, it requires at least one
additional court appearance, and sometimes several, while a presentence report is prepared and
filed. As a practical matter, probation reports on misdemeanor cases following an agreed-upon
plea rarely impact the court’s sentencing promise. In these cases especially, it is wasteful to delay
sentencing and expend public resources for a pre-sentence investigation and report on sentences
of short duration. Although CPL 390.20 currently allows a court to sentence a defendant without
a probation report for cases up to ninety days, the Committee believes that it is more appropriate
to recognize that, where the court and the parties agree to a sentence without a probation report
for a jail term of 180 days or less, a probation report is unnecessary.

This measure would apply to cases where all parties, as well as the court, agree to waive
the report. As noted in subdivision 3 of CPL 390.20, the court always maintains the discretion to
order a pre-sentence report in any case. Thus, for any case where it would be inappropriate to
sentence the defendant without a probation report, the court or one of the parties can require that
a probation report be prepared and filed prior to the sentence.

Proposal

AN ACT to amend the criminal procedure law, in relation to the filing of a probation report for
certain misdemeanor cases

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 2 of section 390.20 of the criminal procedure

9



law, as amended by chapter 996 of the laws of 1970, is amended to read as follows:

(b) A sentence of imprisonment for a term in excess of [ninety] one hundred eighty days;

§2. This act shall take effect immediately.

10



3. Authorizing a 30-Day “Hardship Privilege” to Qualified Defendants
(VTL § 1193(2)(e)(7)(e))

The Committee recommends that the Vehicle and Traffic Law be amended to authorize a
court to grant a hardship privilege to qualifying defendants to allow operation of a non-
commercial vehicle in the course of employment for the interim period before a conditional
license application can be entertained by the Commissioner of Motor Vehicles.

VTL § 1193(2)(e)(7)(a) provides for the automatic license suspension at arraignment, “of any
person charged with a violation of subdivision two, two-a, three or four-a of section eleven hundred
ninety-two of this article who, at the time of arrest, is alleged to have had .08 of one percent or more
by weight of alcohol in such driver's blood as shown by chemical analysis of blood, breath, urine or
saliva, made pursuant to subdivision two or three of section eleven hundred ninety-four of this
article.”

If a defendant, however, can establish that the automatic suspension will impose an
“extreme hardship,” the VTL permits a court to grant a “hardship privilege” (VIL §
1193(2)(e)(7)(e)). The statute defines extreme hardship as “the inability to obtain alternative
means of travel to or from the licensee's employment, or to or from necessary medical treatment
for the licensee or a member of the licensee's household, or if the licensee is a matriculating
student enrolled in an accredited school, college or university travel to or from such licensee's
school, college or university if such travel is necessary for the completion of the educational
degree or certificate.”

Significantly, the statute “does not encompass within its definition inconvenience to the
defendant or any consideration of whether the defendant is required, as a condition of
employment, to operate vehicles as a properly licensed driver” (People v Correa, 163 Misc 2d
309 [Crim Ct, NY County 1996], see also People v Henderson, NYLJ, Oct. 24, 2006 at 24 col 3).
In Correa, the defendant was a New York City firefighter who was required to maintain a valid
driver’s license for his employment, even though he did not drive any emergency vehicles during
the work day. In Henderson, the defendant’s employment duties required him to drive to and
from various job sites on a daily basis. In both cases, the respective courts held that the statute
did not authorize the court to grant a limited license for the defendant to drive while at work even
though holding a valid license was necessary for their employment. In cases such as these
defendants risk loss of employment before their cases can be adjudicated.

The Commissioner of Motor Vehicles does have the power to issue a conditional license
that allows a defendant to drive during work hours (see VTL § 1196(a)(2)). But the
Commissioner can only grant the conditional license after the defendant’s license has been
suspended for 30 days (see VTL § 1193(2)(e)(7)(d)). The Committee believes that a court should
have the authority to make the hardship privilege available at any time in appropriate cases to
allow a defendant to use a non-commercial vehicle where required for the defendant’s
employment. This measure does not allow the court to preempt the decision of the
Commissioner of Motor Vehicles, but instead provides the court with the authority to bridge the

11



gap until the defendant can apply to the Commissioner of Motor Vehicles for a conditional
license. Significantly, the measure provides that the hardship privilege will terminate when the
defendant is able to apply for a conditional license from the Commissioner of Motor Vehicles.
Moreover, the measure does not allow a hardship privilege to apply to the operation of a
commercial motor vehicle.

Proposal

AN ACT to amend the vehicle and traffic law, in relation to automatic suspension of a license

The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Clause e of subparagraph (7) of paragraph (e) of subdivision 2 of section 1193
of the vehicle and traffic law, as amended by chapter 251 of the laws of 2007, is amended to read
as follows:

e. If the court finds that the suspension imposed pursuant to this subparagraph will result in
extreme hardship, the court must issue such suspension, but may grant a hardship privilege, which
shall be issued on a form prescribed by the commissioner. For the purposes of this clause, “extreme
hardship” shall mean the inability to obtain alternative means of travel to or from the licensee's

employment, or necessary operation of a vehicle during the course of the licensee’s employment. or

to or from necessary medical treatment for the licensee or a member of the licensee's household, or if
the licensee is a matriculating student enrolled in an accredited school, college or university travel to
or from such licensee's school, college or university if such travel is necessary for the completion of
the educational degree or certificate. The burden of proving extreme hardship shall be on the licensee

who may present material and relevant evidence. A finding of extreme hardship may not be based

12



solely upon the testimony of the licensee. In no event shall arraignment be adjourned or otherwise
delayed more than three business days solely for the purpose of allowing the licensee to present
evidence of extreme hardship. The court shall set forth upon the record, or otherwise set forth in
writing, the factual basis for such finding. The hardship privilege shall permit the operation of a

vehicle only for travel to or from the licensee's employment, or necessary operation of a vehicle

during the course of the licensee’s employment for a period of no more than 30 days, or to or from
necessary medical treatment for the licensee or a membet of thé licensee's household, or if the
licensee is a matriculating student enrolled in an accredited school, college or university travel to or
from such licensee's school, college or university if such travel is necessary for the completion Qf the
educational degree or certificate. A hardship privilege shall not be valid for the operation of a

commercial motor vehicle.

§ 2. This act shall take effect 30 days after the date on which it shall have become a law.

13



6. Clarifying the Dissemination Rules under the Sex Offender Registration Act
(Correction Law § 168-1(6)(2))

The Committee recommends that the Correction Law be amended to expressly clarify that
the Sex Offender Registration Act [SORA] prohibits law enforcement agencies from releasing
certain information about level one sex offenders to the general public over the internet.

Under SORA, the risk level assigned to the offender determines the breadth of
dissemination of information regarding the offender to the public and law enforcement agencies.
When the law was first enacted, a level one designation limited notification solely to law
enforcement agencies; thus, no information was disseminated to the public. The law was
modified in 2006, however, and now permits law enforcement to disseminate information
regarding the offender “to any entity with vulnerable populations related to the nature of the
offense committed by such sex offender” (Correction Law § 168-1(6)(2)).

The law does not expressly define an “entity with vulnerable populations” but elsewhere
in the statute the phrase is limited to “organizational entities.” As provided in Correction Law §
168-1:

Such law enforcement agencies shall compile, maintain and update a listing
of vulnerable organizational entities within its jurisdiction. Such listing shall
be utilized for notification of such organizations in disseminating such
information on level two sex offenders pursuant to this paragraph. Such
listing shall include and not be limited to: superintendents of schools or
chief school administrators, superintendents of parks, public and private
libraries, public and private school bus transportation companies, day care
centers, nursery schools, pre-schools, neighborhood watch groups,
community centers, civic associations, nursing homes, victim's advocacy
groups and places of worship (Correction Law §168-1(6)(b)).

It has been reported that some law enforcement agencies in New York State interpret the
2006 statute to permit dissemination of information to ‘vulnerable populations” by posting
information on a website open to the general public. The Department of Criminal Justice
Services has not opposed this position. The Committee believes that this interpretation is plainly
at odds with the statute and should be corrected. This measure provides necessary clarification in
this area by tasking the Division of Criminal Justice Services with insuring that dissemination of
relevant information is appropriately limited.

Proposal

AN ACT to amend the correction law, in relation to the sex offender registration act

14



The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (e) of subdivision 2 of section 168-b of the Correction Law, as
added by chapter 192 of the laws of 1995, is amended to read as follows:

(¢) The division shall require that no information included in the registry shall be made

available except in the furtherance of the provisions of this article, including. but not limited to.

requiring that law enforcement agencies not release information about level one sex offenders to

the general public over the internet as provided by paragraph a of subdivision six of section one

hundred sixty-eight-1 of this chapter.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law.

15



1. Authority to Unseal Records in the Interest of Justice
(CPL 160.50; CPL 160.55)

The Committee recommends that the Criminal Procedure Law be amended to authorize a
court to unseal records where justice requires it on notice both to the adverse party and the
subject of the records.

In 2003, political demonstrators in New York City handcuffed themselves in a human
chain across Fifth Avenue, creating a huge traffic disruption. The demonstrators were arrested
and later found guilty after a jury trial of obstructing governmental administration in the second
degree and disorderly conduct. In advance of the sentencing, the trial court asked the People to
provide the prior criminal records of the defendants, and toward that end the prosecutor asked the
court to unseal various records which contained information regarding the petitioner’s previous
political demonstration arrests. The records the court unsealed related to violation convictions
and procedural dismissals; none were for acquittals or dismissals on the merits. The defendant’s
brought an Article 78 proceeding to challenge the court’s unsealing order, and, on appeal from
the Appellate Division, the Court of Appeals vacated the unsealing order (see Katherine B. v
Cataldo, 5 NY3d 196 [2005]). The Court held that CPL 160.50 was intended to serve as a broad
sealing provision subject only to a few statutory exceptions. In a strict reading of those
exceptions, the Court found no provision which would allow a prosecutor access to sealed
records after the commencement of a proceeding. The closest CPL Article 160 comes is in the
provision for making sealed records available to “a law enforcement agency upon ex parte
motion in any superior court, if such agency demonstrates to the satisfaction of the court that
justice requires that such records be made available to it” (CPL 160.50(1)(d)(ii); CPL
160.55(1)(d)(ii)). The Court, however, limited this exception to the unsealing of records for
“investigatory purposes,” and suggested that the “investigatory purposes” exception ceases upon
commencement of the criminal proceeding. The Court thus limited prosecutorial access to sealed
records after commencement to the “singular circumstance” where a defendant requests an ACD
in low-level marijuana cases (Katherine B., 5 NY3d at 205; CPL 160.50(1)(d)(i)).

The Committee believes that New York has inappropriately narrowed the situations
where the court may unseal records. There are numerous legitimate times when a court should
have the authority to unseal a record in the interest of justice. However, recognizing that an ex
parte application to unseal may lead to unwarranted unsealing orders, this measure provides that
an unsealing order must be made on notice to both the adversary and the subject of the records.
This will insure that the court is fully briefed on all the issues surrounding the application and
will, in contested cases, provide a record that can be adequately reviewed by an appellate court.

Proposal

AN ACT to amend the criminal procedure law, in relation to unsealing criminal records
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The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (d) of subdivision 1 of section 160.50 of the criminal procedure
law, is amended by adding a new subparagraph (vii) to read as follows:

(vii) a party in a criminal proceeding if, on notice to the adverse party and the subject of

the records, the moving party demonstrates to the satisfaction of the court that justice requires

that the records be made available to it in connection with the criminal proceeding; and

§ 2. Paragraph (d) of subdivision 1 of section 160.55 of the criminal procedure law, is
amended by adding a new subparagraph (vi) to read as follows:

(vi) a party in a criminal proceeding if, on notice to the adverse party and the subject of

the records. the moving party demonstrates to the satisfaction of the court that justice requires

that the records be made available to it in connection with the criminal proceeding; and

§3. This act shall take effect on the first day of November next succeeding the date on

which it shall have become a law.
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8. Amending the Drug Law Reform Act [DLRA]
(Penal Law § 70.30(1)(e))

The Committee recommends that defendants who are sentenced to more than one
indeterminate or determinate sentence, at least one of which is a Class A drug felony, be eligible
for merging of the sentences under Penal Law § 70.30.

The 2004 Drug Law Reform Act (L. 2004, ch. 738) is most notable for replacing life
sentences for Class A felonies with determinate sentences. As with any major legislative reform,
however, consequences often arise that may be unintended as the new statute is applied to
defendants in real-world situations. The Committee has identified an issue that calls for

corrective legislation.

The measure involves the technical rules in calculating sentences for defendants who
have been sentenced to consecutive terms. Under current rules for calculating multiple
sentences, consecutive terms are often merged by operation of law under Penal Law §
70.30(1)(e). The aggregate maximum terms for consecutive crimes are added together and then,
based on the seriousness of the crimes, if the aggregate maximum exceeds a certain level, the law
automatically adjusts the maximum term to that level. This provision, however, is not triggered
when one of the crimes is for a Class A felony. The reason for this exclusion is presumably
because A felonies have always carried mandatory life sentences, and therefore no merger of
sentences was deemed either necessary or warranted. Class A drug felonies, however, no longer
carry a mandatory life term. Unfortunately, the DLRA did not address Penal Law § 70.30(1)(e)
when it abolished life sentences for Class A drug felonies. Thus, as it stands now, a person who
has committed several violent crimes may be treated more harshly than one who has committed a
similar number of drug felonies, at least one of which is a Class A felony. This measure removes

that impediment.
Proposal
AN ACT to amend the penal law, in relation to a change in calculating sentences that involve

class A drug offenses

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Subparagraph (i) of paragraph (e) of subdivision 1 of section 70.30 of the
penal law, as amended by chapter 3 of the laws of 1995, is amended to read as follows:
(i) Except as provided in subparagraph (ii), (iii), (iv), (v), (vi) or (vii) of this paragraph,
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the aggregate maximum term of consecutive sentences, all of which are indeterminate sentences
or all of which are determinate sentences, imposed for two or more crimes, other than two or

more crimes that include a Class A felony having a maximum term of life imprisonment,

committed prior to the time the person was imprisoned under any of such sentences shall, if it
exceeds twenty years, be deemed to be twenty years, unless one of the sentences was imposed for
a class B felony, in which case the aggregate maximum term shall, if it exceeds thirty years, be
deemed to be thirty years. Where the aggregate maximum term of two or more indeterminate
consecutive sentences is reduced by calculation made pursuant to this paragraph, the aggregate
minimum period of imprisonment, if it exceeds one-half of the aggregate maximum term as so
reduced, shall be deemed to be one-half of the aggregate maximum term as so reduced;

§ 2. Subparagraph (ii) of paragraph (e) of subdivision 1 of section 70.30 of the penal law,
as amended by chapter 3 of the laws of 1995, is amen(ied to read as follows:

(ii) Where the aggregate maximum term of two or more consecutive sentences, one or
more of which is a determinate sentence and one or more of which is an indeterminate sentence,
imposed for two or more crimes, other than two or more crimes that include a Class A felony

having a maximum term of life imprisonment, committed prior to the time the person was

imprisoned under any of such sentences, exceeds twenty years, and none of the sentences was
imposed for a class B felony, the following rules shall apply:
(A) if the aggregate maximum term of the determinate sentence or sentences exceeds
twenty years, the defendant shall be deemed to be serving a determinate sentence of twenty years.
(B) if the aggregate maximum term of the determinate sentence or sentences is less than

twenty years, the defendant shall be deemed to be serving an indeterminate sentence the
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maximum term of which shall be deemed to be twenty years. In such instances, the minimum

sentence shall be deemed to be ten years oOr six-sevenths of the term or aggregate maximum term

of the determinate sentence or sentences, whichever is greater.
§ 3. Subparagraph (iii) of paragraph (¢) of subdivision 1 of section 70.30 of the penal

law, as amended by chapter 3 of the laws of 1995, is amended to read as follows:
(iii) Where the aggregate maximum term of two or more consecutive sentences, one or
more of which is a determinate sentence and one or more of which is an indeterminate sentence,

imposed for two or more crimes, other than two or more crimes that include a Class A felony

having a maximum term of life imprisonment, committed prior to the time the person was

imprisoned under any of such sentences, exceeds thirty years, and one of the sentences was
imposed for a class B felony, the following rules shall apply:

(A) if the aggregate maximum term of the determinate sentence or sentences exceeds
thirty years, the defendant shall be deemed to be serving a determinate sentence of thirty years;

(B) if the aggregate maximum term of the determinate sentence or sentences is less than
thirty years, the defendant shall be deemed to be serving an indeterminate sentence the maximum
term of which shall be deemed to be thirty years. In such instances, the minimum sentence shall
be deemed to be fifteen years or six-sevenths of the term or aggregate maximum term of the
determinate sentence or sentences, whichever is greater.

§ 4. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply to all sentences imposed on or after that date.
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III. Previously Endorsed Measures

1. Discovery
(CPL Article 240)

The Committee recommends that Article 240 and other sections of the Criminal
Procedure Law be amended to effect broad reform of discovery in criminal proceedings. The
major features of this measure are (1) elimination of the need for a formal discovery demand; (2)
expansion of information required to be disclosed in advance of trial and reduction of the time
within which disclosure must be made; (3) modification of the defendant's obligations with
respect to notice of a psychiatric defense; and (4) legislative superseder of the Court of Appeals'
ruling in People v O'Doherty, 70 NY2d 479 (1987). .

I. Elimination of demand discovery

Under current law, the prosecutor's duty to make disclosure is triggered by defendant's
service of a demand to produce (CPL §§240.20(1), 240.80(1)). This measure amends section
240.20 of the Criminal Procedure Law to eliminate the need to make such a demand and to
provide instead for automatic discovery of the property and information included in section
240.20(1). Conforming amendments are made to sections 240.10, 240.30, 240.35, 240.40 and
240.60 of the Criminal Procedure Law.

Eliminating the requirement of a written demand would simplify and expedite discovery
practice. In an "open file" discovery system, a demand serves the useful purpose of identifying
those matters the defendant truly is interested in discovering and thus saves both parties time and
effort. New York, however, does not have such an open file system. Because discoverable
material is limited under New York law and is routinely requested and received, a demand is not
needed to identify the subject of discovery. The demand requirement rather is an unnecessary
step that results in delay during the time that demand papers generated from programs on office
word processors are exchanged by the defense and the prosecution. Recognizing the futility of
exchanging such boilerplate papers, many prosecutors already provide the automatic discovery
mandated by this measure.

II. Expedition and liberalization of discovery

Various committees of experts commissioned to study criminal discovery have concluded
that expedited and liberalized discovery is an essential ingredient to improving criminal
procedure. Expedited and liberalized discovery promotes fairness and efficiency by: providing a
speedy and fair disposition of the charges, whether by diversion, plea, or trial; providing the
accused with sufficient information to make an informed plea; permitting thorough trial
preparation and minimizing surprise, interruptions and complications during trial; avoiding
unnecessary and repetitious trials by identifying and resolving prior to trial any procedural,
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collateral, or constitutional issues; eliminating as much as possible the procedural and
substantive inequities among similarly situated defendants; and saving time, money, judicial
resources and professional skills by minimizing paperwork, avoiding repetitious assertions of
issues and reducing the number of separate hearings. A.B.A. Standards for Criminal Justice
§11.1 (1986). See also National Advisory Commission on Criminal Justice Standards and Goals,
Courts §4.9; Judicial Conference Report on CPL, Memorandum and Proposed Statute Re:
Discovery, 1974 Sess. Laws of N.Y., p. 1860.

This measure seeks to accomplish the foregoing objectives by streamlining and
expanding discovery. It would expedite discovery by requiring automatic disclosure by the
prosecutor, within 21 days of arraignment or at the next court appearance after arraignment,
whichever is later, of all property that the prosecutor currently is required to disclose under
section 240.20. This would reduce the 45 day delay under current law, whereby defense counsel
must demand discovery within 30 days after arraignment and the prosecutor has up to 15 days
thereafter to comply (CPL §240.80).

In addition, the measure creates a new section 240.21 which, inter alia, would require the
prosecutor to disclose, within 21 days of arraignment or at the first court appearance thereafter,
whichever is later, all Rosario material (i.e., written or recorded statements of all witnesses that
the prosecutor intends to call at a pretrial hearing or trial), including the grand jury testimony of
all such witnesses (proposed section 240.21(d)). However, in recognition of the fact that
disclosure of this material at such an early stage in the proceedings may endanger the security of
a witness or compromise an ongoing investigation, specific redaction provisions are included in
this new section. The prosecutor would be authorized to redact any information that serves to
identify with particularity a person supplying information relating to the case, except for law
enforcement officer witnesses acting in other than an undercover capacity and other witnesses
whose identity has already been disclosed to the defense (proposed section 240.21(3)). Similarly,
the prosecutor would be authorized to redact information that would interfere with an ongoing
investigation (with the same exceptions), but upon the defendant's application, the court could
order disclosure of the redacted information (proposed section 240.21(2)). By contrast, the
measure expressly provides that the court may order disclosure of redacted information that
serves to identify a witness only "if otherwise authorized by statutory or decisional law"

(proposed section 240.21(3)).

Under current law, the defendant must serve and file all pretrial motions within 45 days
of arraignment (CPL §255.20(1)). This measure would amend section 240.90(2) to provide that
pretrial motions with respect to material that the prosecutor has disclosed pursuant to article 240
must be served within 30 days after the prosecutor has disclosed the material that is the subject of
the motion. A defendant is in a much improved position to assert effective pretrial motions after
having had an opportunity to review the prosecutor's discovery materials. In certain cases,
motions otherwise asserted as part of an omnibus application will not have to be made, thereby
conserving judicial resources. Under this measure, the defendant's duty to file pretrial motions as
to discoverable material would be delayed only for as long as the prosecutor delays in providing

22



discovery. Timely compliance by the prosecution will require reciprocal timely filing of the
defendant's motions.

In addition to expediting discovery, the measure liberalizes the process by expanding the
scope of items disclosable to the defendant to include:

A. Law enforcement reports

Proposed section 240.21, in addition to requiring disclosure of Rosario material within 21
days of arraignment or at the next court appearance after arraignment, whichever is later, requires
the prosecutor to disclose at that same time all law enforcement reports relating to the criminal
action that are in the prosecutor's possession. The prosecutor is required to make a prompt,
diligent, good faith effort to seek out and disclose law enforcement reports prepared by police
agencies, as defined in section 1.20(34) of the CPL. No such obligation is imposed regarding
reports prepared by non-police agencies (proposed section 240.21(4)). However, the defendant
may seek a court order directing the prosecutor to obtain a specifically identified law
enforcement report of a non-police agency or may seek a judicial subpoena for such a report
(proposed section 240.21(5)). The measure affords the prosecutor the same authority to redact
certain information before disclosing law enforcement reports as is authorized for Rosario
material (proposed section 240.21(2),(3)).

B. Expert witnesses

Proposed section 240.43(1)(c) requires the prosecutor to disclose within 15 days of trial
the name, business address and qualifications of any expert the prosecutor intends to callas a
witness at trial as well as a written report setting forth the subject matter on which the expert will
testify and the basis for any opinions and conclusions. An identical provision imposes a
reciprocal disclosure obligation on the defense with respect to its expert witnesses (proposed
section 240.43(2)(b)). Disclosure of this information will better enable both sides to prepare
their response to expert testimony, thereby preventing surprise and delay at trial.

C. Prior bad acts

The measure also requires the prosecutor to disclose, within 15 days of trial, all specific
instances of the defendant's prior uncharged criminal, vicious or immoral conduct that the
prosecutor intends to introduce at trial for impeachment purposes or as substantive proof
(proposed section 240.43(1)(a)). Current law requires disclosure only of prior bad acts that will
be introduced for impeachment.

D. Trial exhibits

Proposed section 240.43(1)(b) requires the prosecutor to disclose, within 15 days of trial,
all exhibits that will be offered at trial. An identical provision imposes a reciprocal disclosure
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obligation on the defense (proposed section 240.43(2)(a)).

III. Modifying defendant's discovery obligations with
respect to notice of psychiatric defense

Although section 250.10(2) of the Criminal Procedure Law provides that the defendant
must serve notice of his or her intent to present psychiatric evidence, it does not require the
defendant to specify the type of insanity defense upon which he or she intends to rely (e.g.,
extreme emotional disturbance). By contrast, sections 250.20(1) (notice of alibi) and 250.20(2)
(notice of defenses in offenses involving computers) demand considerable specificity. Section
250.10 also does not require that a psychologist or psychiatrist who has examined a defendant
generate a written report of his or her findings, whereas the prosecution's psychiatric examiners
must prepare written reports, copies of which must be made available to the defendant (CPL

§250.10(4)).

This measure would remedy these gaps in the law by amending section 250.10(2) to
require that the notice filed by a defendant under that section specify the type of psychiatric
defense or affirmative defense upon which the defendant intends to rely at trial, as well as the
nature of the alleged psychiatric malady that forms the basis of such defense or affirmative
defense and its relationship to the proffered defense. It should be noted that this proposed
amendment to section 250.10(2) has been revised by the Committee to conform with the Court of
Appeals decision in People v Almonor (93 NY2d 571). The measure would codify the specificity
requirements for psychiatric notice under Almonor, and would expand the existing section
250.10(2) time limitation for the filing of psychiatric notice from thirty days to sixty days. The
measure would also make clear that, in addition to allowing the late filing of notice under that
section, the court may permit the late amending of a previously filed notice.'

The measure also requires any expert witness retained by the defendant for the purpose of
advancing a psychiatric defense to prepare a written report of his or her findings [proposed
section 250.10(4)]. Reports by psychiatric examiners for the prosecutor and for the defense are
to be exchanged within 15 days of trial [proposed section 250.10(5)]. Defendant's failure to
provide the prosecutor with copies of the written report of a psychiatrist or psychologist whom
the defendant intends to call at trial may result in the preclusion of testimony by such psychiatrist

' This proposal to amend the notice requirements of CPL section 250.10(2) also appears, as a stand-alone measure,
infra.
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or psychologist [proposed section 250.10(7)].

IV. Legislative superseder of People v O'Doherty ruling’

This measure would amend section 710.30 of the Criminal Procedure Law to supersede
the Court of Appeals' ruling in People v O'Doherty, 70 NY2d 479 (1987). In O'Doherty, the
Court of Appeals was called upon to construe section 710.30, which provides that identification
testimony and the defendant's statements are inadmissible if notice of the prosecutor's intention
to offer such evidence is not served upon the defendant within 15 days of arraignment, unless the
prosecutor shows good cause for serving late notice. Although several lower courts had
permitted the use of belatedly noticed statements and identification evidence where the defendant
was not harmed by the failure to give timely notice, the Court of Appeals held that these
decisions conflicted with the plain language of the statute. The Court concluded that lack of
prejudice to the defendant is not a substitute for a demonstration of good cause and that the court
may not consider prejudice to the defendant unless and until the prosecution has made a
threshold showing that unusual circumstances precluded giving timely notice. 70 NY2d at 487.

The Court's holding in O'Doherty has resulted in a windfall to defendants. The overly
rigorous application of the notice requirement in section 710.30 detracts from the integrity of the
truth-finding process by precluding reliable evidence of guilt where the prosecutor fails through
inadvertence or lack of knowledge of the existence of evidence to give notice within 15 days of
arraignment. This measure would correct the unfairess of penalizing the prosecution by
suppressing evidence where no harm to the defendant has resulted from giving late notice. It
would amend section 710.30(2) to provide that the court, upon finding that there is no prejudice
to the defendant, may permit late notice, in the interest of justice, at any time up until the
commencement of trial. In determining whether to do so, the court could consider any relevant
factor, including the probative value or cumulative nature of the evidence, the delay in the
proceedings that would result if late notice were permitted, the diligence of the prosecutor in
seeking to discover the evidence within the 15 day period, whether, if the evidence is a statement,
the statement was in fact made and whether the defendant was aware of the evidence. If the court
permitted late notice, the defendant would be provided a reasonable opportunity to make an oral
motion to suppress. And if the prosecutor sought and received permission to file the notice more
than 90 days after arraignment, the defendant would be entitled to an instruction advising the jury
that it could consider, in deciding whether an identification or statement was actually made, that

! The Committee has, for a number of years, included in its discovery reform measure a provision amending section
470.05 of the Criminal Procedure Law to supersede the Court of Appeals’ ruling in People v Ranghelle (69 NY2d
56). As a result of the enactment of the Sexual Assault Reform Act (chapter 1 of the Laws of 2000), the Committee
has removed this Ranghelle provision from its discovery reform proposal (see, section 48 of chapter 1 of 2000,
which enacts a new CPL section 240.75 [“Discovery; certain violations”] to supersede Ranghelle).
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notice thereof was given beyond the time generally required in the statute.

Proposal

AN ACT to amend the criminal procedure law, in relation to discovery

The People of the State of New York, represented_in Senate and Assembly. do enact as

follows:

§1. Section 240.10 of the criminal procedure law, as added by chapter 412 of the laws of
1979, is amended to read as follows:

§240.10. Discovery; definition of terms. The following definitions are applicable to this
article:

1. ["Demand to produce” means a written notice served by and on a party to a criminal
action, without leave of the court, demanding to inispect property pursuant to this article and
giving reasonable notice of the time at which the demanding party wishes to inspect the property
designated.

20 "Attorneys' work product" means [property] material to the extent that it contains
the opinions, theories or conclusions of the prosecutor, defense counsel or members of their legal
staffs.

[3.]2. "Property" or "material" means any existing tangible personal or real property,
including but not limited to, books, records, reports, memoranda, papers, photographs, tapes-or
other electronic recordings, articles of clothing, fingerprints, blood samples, fingernail scrapings
or handwriting specimens, but excluding attorneys' work product.

[4.]3. "At the trial" means as part of the [people's] prosecutor's or the defendant's direct
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case.
§2. The criminal procedure law is amended by adding a new section 240.12 to read as
follows:

§240.12. Discovery: attorneys' work product exempted. Notwithstanding any other

provision of this article, the prosecutor or the defendant shall not be required to disclose

attorneys' work product as defined in subdivision one of section 240.10.

§3. Section 240.20 of the criminal procedure law, as added by chapter 412 of the laws of
1979, the opening paragraph of subdivision 1 as amended by chapter 317 of the laws of 1983,
paragraphs (c) and (d) of subdivision 1 as amended by chapter 558 of the laws of 1982,
paragraph (¢) as added and paragraphs (f), (g), (h) and (i) of subdivision 1 as relettered by chapter
795 of the laws of 1984, paragraph (j) of subdivision 1 as added by chapter 514 of the laws of
1986 and paragraph (k) of subdivision 1 as added by chapter 536 of the laws of 1989, is amended
to read as follows:

§240.20. Discovery; [upon demand of] by defendant. 1. Except to the extent protected

by court order, [upon a demand to produce by a defendant against whom] within twenty-one days
of arraignment or at the next court appearance after arraignment. whichever is later, on an
indictment, superior court information, prosecutor's information, information or simplified
information charging a misdemeanor [is pending], the prosecutor shall disclose to the defendant
and make available for inspection, photographing, copying or testing, the following property:

(a) Any written, recorded or oral statement of the defendant, and of a co-defendant to be
tried jointly, made, other than in the course of the criminal transaction, to a public servant

engaged in law enforcement activity or to a person then acting under [his] the direction of, or in
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cooperation with [him], such public servant;

(b) Any transcript of testimony relating to the criminal action or proceeding pending
against the defendant, given by the defendant, or by a co-defendant to be tried jointly, before any
grand jury;

(c) Any written report or document, or portion thereof, concerning a physical or mental
examination, or scientific test or experiment, relating to the criminal action or proceeding which
was made by, or at the request or direction of a public servant engaged in law enforcement
activity, or which was made by a person whom the prosecutor intends to call as a witness at trial,

or which the [people intend] prosecutor intends to introduce at trial;

(d) Any photograph or drawing relating to the criminal action or proceeding which was
made or completed by a public servant engaged in law enforcement activity, or which was made
by a person whom the prosecutor intends to call as a witness at trial, or which the [people intend]

prosecutor intends to introduce at trial;

(e) Any photograph, photocopy or other reproduction made by or at the direction of a
police officer, peace officer or prosecutor of any property prior to its release pursuant to the
provisions of section 450.10 of the penal law, irrespective of whether the [people intend]

prosecutor intends to introduce at trial the property or the photograph, photocopy or other

reproduction[.]:
(f) Any other property obtained from the defendant, or a co-defendant to be tried jointly;
(g) Any tapes or other electronic recordings which the prosecutor intends to introduce at
trial, irrespective of whether such recording was made during the course of the criminal

transaction;
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(h) [Anything] Any other property or information required to be disclosed, prior to trial,

to the defendant by the prosecutor, pursuant to the constitution of this state or of the United
States][.]:

(i) The approximate date, time and place of the offense charged and of defendant's
arrest[.]:

() In any prosecution under penal law section 156.05 or 156.10, the time, place and
manner of notice given pursuant to subdivision six of section 156.00 of such
lawl[.]; and

(k) In any prosecution commenced in a manner set forth in this subdivision alleging a
violation of the vehicle and traffic law, in addition to any material required to be disclosed
pursuant to this article, any other provision of law, or the constitution of this state or of the
United States, any written report or document, or portion thereof, concerning a physical
examination, a scientific test or experiment, including the most recent record of inspection, or
calibration or repair of machines or instruments utilized to perform such scientific tests or
experiments and the certification certificate, if any, held by the operator of the machine or
instrument, which tests or examinations were made by or at the request or direction of a public
servant engaged in law enforcement activity or which was made by a person whom the
prosecutor intends to call as a witness at trial, or which the people intend to introduce at trial.

2. The prosecutor shall make a prompt, diligent, good faith effort to ascertain the

existence of [demanded] property subject to disclosure under this section and to cause such

property to be made available for discovery where it exists but is not within the prosecutor's

possession, custody or control; provided, that the prosecutor shall not be required to obtain by
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subpoena duces tecum [demanded] material which the defendant may thereby obtain.
§4. The criminal procedure law is amended by adding a new section 240.21 to read as

follows:

§240.21. Disclosure of police reports and prior statements of prospective witnesses with

the right of redaction. 1. Within twenty-one days of arraignment or at the next court appearance

after arraignment. whichever is later, on an indictment. superior court information. prosecutor's

information. information or simplified information charging a misdemeanor. the prosecutor shall

disclose to the defendant the following property, provided it is in the possession of the

Ql’OSBCUtOI’I

(a) Any report of a factual nature relating to the criminal action or proceeding against the

defendant and prepared by the prosecutor:

(b) Any report relating to the criminal action or proceeding against the defendant

prepared by. or at the direction or request of, a police officer, as defined in subdivision thirty-four

of section 1.20 of this chapter. who is employed by a law enforcement agency which participated

in the investigation. arrest or post-arrest processing of defendant with respect to the criminal

action or proceeding against defendant:

(c) Any report. other than those described by paragraphs (a) and (b) of this subdivision.

relating to the criminal action or proceeding against the defendant, which was prepared by a law

enforcement officer, provided such report is in the actual possession of the prosecutor:; and

(d) Any written or recorded statement, including an examination videotaped pursuant to

section 190.32 of this chapter and any testimony before a grand jury. other than statements

contained in a law enforcement report disclosed pursuant to paragraphs (a) through (¢) of this
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subdivision, made by a witness whom the prosecutor intends to call at a pretrial hearing or at trial

and which relates to the subject matter of that witness' prospective testimony.

2. Any property. material. report or statement required to be disclosed under this section

may be redacted by the prosecutor to eliminate information, the disclosure of which could

interfere with an ongoing investigation.

(a) At the next court appearance following disclosure or at any time thereafter. upon

application of the defendant. such redaction may be reviewed by the court and disclosure may be

ordered. unless the prosecutor demonstrates that disclosure of the information sought to be

redacted could interfere with an ongoing investigation or demonstrates the need for any other

protective order. Upon application of the prosecutor, the court may review any such redaction in

an ex parte, in camera, proceeding.

(b) Any report that is redacted pursuant to this subdivision shall so indicate, unless the

court orders otherwise. in the interest of justice for good cause shown. including the protection of

witnesses or maintaining the confidentiality of an ongoing investigation.

3. Any property, material, report or statement required to be disclosed under this section

may be redacted by the prosecutor to eliminate the name. address, or any other information that

serves to identify with particularity a person supplying information relating to the criminal action

or proceeding against the defendant. There may be no redaction of: the name of a witness whose

name has already been disclosed to the defendant by the prosecution: the address of a witness

whose address has already been disclosed to the defendant by the prosecution: and the name and

business address of a witness who is a law enforcement official acting in an official, other than

an undercover. capacity. Upon motion of the defendant, the court may. if otherwise authorized by
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statutory or decisional law, order disclosure of the redacted information.

4. The prosecutor shall make a prompt. diligent. good faith effort to ascertain the

existence of any law enforcement report, described in paragraphs (a) and (b) of subdivision one

of this section and witness statements, described in paragraph (d) of subdivision one of this

section, which are in the possession or control of the prosecutor and. upon finding any such

reports or statements, the prosecutor shall cause them to be disclosed promptly. For purposes of

this article, a law enforcement report described in paragraphs (a) and (b) of subdivision one of

this section, and statements contained in such reports. are deemed to be in the control of the

prosecutor and any report described in paragraph (c) of subdivision one of this section, and

statements contained in such reports, are deemed not to be within the control of the prosecutor.

Any report or statement required to be disclosed pursuant to this subdivision may be redacted by

the prosecutor and a court may review such redaction as provided in subdivisions two and three

of this section.

5. (a) Any time after thirty-five days from arraignment, upon notice to the prosecutor

and in conformity with the requirements of section twenty-three hundred seven of the civil

practice law and rules, the defendant may request the court to order the prosecution to obtain a

specific report or to issue a subpoena duces tecum for a specific police or law enforcement

report. as described in paragraphs (a) through (c) of subdivision one of this section. that has not

been disclosed to the defendant.

(b) The request. The request shall specify with particularity the specific report, or

reports. which have not been disclosed and reasons demonstrating a reasonable likelihood that

such report or reports exist. The request shall further set forth whether the prosecutor has been
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requested to produce the specific report and the response to that request.

(c) The subpoena. Upon finding: (i) that there exists a specific, particularly described

report required to be disclosed. pursuant to paragraphs (a) through (¢) of subdivision one of this

section. that has not been disclosed. (ii) that the defendant has requested the prosecutor to obtain

that report. and (iii) that a court order directing the prosecutor to obtain that report and disclose it

to the defendant is not likely to result in disclosure within fourteen days. the court. after affording

the prosecutor an opportunity to be heard. may issue the subpoena pursuant to section twenty-

three hundred seven of the civil practice law and rules. The subpoena must specify with

particularity the report or reports and be made returnable to the issuing court as of a reasonable

return date.

(d) The return, redaction and disclosure. Upon receipt of a subpoenaed report by the

court, the clerk of the court shall so notify the prosecutor and the defendant. The prosecutor may

redact any such report. and the court may review that redaction, as provided in subdivisions two

and three of this section. Upon motion of the defendant. the court may. if otherwise authorized

by statutory or decisional law. order disclosure of the redacted information. The subpoenaed

property shall be turned over to the defendant five days, excluding Saturdays, Sundays and

holidays, after notice to the prosecutor of its receipt or at the commencement of trial, whichever

is earlier.

(e) Implementation. The chief administrator of the courts shall promulgate rules

implementing the provisions of this subdivision.

6. Nothing in this section shall be construed to create. limit, expand or in any way affect

any authority that the court otherwise may have to order pre-trial disclosure of the identity or
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address of a witness.

7. At any time after arraignment, the court may limit or extend the time requirements

provided for in this section.

§5. The section heading and the opening paragraph of subdivision 1 of section 240.30 of
the criminal procedure law, the section heading as added by chapter 412 of the laws of 1979 and
the opening paragraph of subdivision 1 as amended by chapter 317 of the laws of 1983, are
amended to read as follows: |

§240.30. Discovery; [upon demand of] by the prosecutor. Except to the extent protected

by court order, [upon a demand to produce] within fifteen days of disclosure by the prosecutor

pursuant to sections 240.20 and 240.21 of this article, and prior to trial, a defendant against

whom an indictment, superior court information, prosecutor's information, information or
simplified information charging a misdemeanor is pending shall disclose and make available to

the prosecution for inspection, photographing, copying or testing, subject to constitutional

limitations:

§6. Section 240.35 of the criminal procedure law, as added by chapter 412 of the laws of
1979, is amended to read as follows:

§240.35. Discovery; refusal [of demand] to disclose. Notwithstanding the provisions of
sections 240.20 and 240.30, the prosecutor or the defendant, as the case may be, may refuse to
disclose any information which [he] that party reasonably believes is not discoverable [by a
demand to produce,] pursuant to [section 240.20 or section 240.30 as the case may be,] this
article or for which [he] the party reasonably believes a protective order would be warranted.

Such refusal shall be made in a writing, which shall set forth the grounds of such belief as fully
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as possible, consistent with the objective of the refusal. The writing shall be served upon the

[demanding] other party and a copy shall be filed with the court. Such refusal shall be made

within the time by which disclosure is required, but may be made after that time, as the court may

determine is required in the interest of j ustice.

§7. Subdivisions 1 and 2 of section 240.40 of the criminal procedure law, subdivision 1
as amended by chapter 317 of the laws of 1983 and subdivision 2 as amended by chapter 481 of
the laws of 1983, are amended to read as follows:

1. Upon [motion] application of a defendant against whom an indictment, superior court
information, prosecutor's information, information, or simplified information charging a
misdemeanor is pending, the court in which such accusatory instrument is pending:

(a) must order discovery as to any material not disclosed [upon a demand] pursuant to
section 240.20, if it finds that the prosecutor's refusal to disclose such material is not justified; (b)
must, unless it is satisfied that the [people have] prosecutor has shown good cause why such an
order should not be issued, order discovery or issue any other order authorized by subdivision
one of section 240.70 as to any material not disclosed [upon demand] pursuant to section 240.20
where the pro-secutor has failed to serve a timely written refusal pursuant to section 240.35; and
(c) rﬁay [order discovery with respect to any other property, which the people intend to introduce

at the trial]. subiject to a protective order and except where otherwise limited or prohibited by

statute, order discovery or issue a subpoena pursuant to section twenty-three hundred seven of the

civil practice law and rules with respect to any property not otherwise subject to, or exempt from,

disclosure under this article in the possession of the prosecutor or any law enforcement agency

employing a police officer, as defined in subdivision thirty-four of section 1.20 of this chapter.
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which participated in the investigation. arrest or post-arrest processing of the defendant relating

to the criminal action or proceeding, upon a showing by the defendant that discovery with respect
to such property is material to the preparation of his or her defense, and that the request is
reasonable. [Upon granting the motion pursuant to paragfaph (c) hereof, the court shall, upon
motion of the people showing such to be material to the preparation of their case and that the
request is reasonable, condition its order of discovery by further directing discovery by the people
of property, of the same kind or character as that authorized to be inspected by the defendant,

which he intends to introduce at the trial] The prosecutor may redact any such property and the

court may review that redaction. as provided for in subdivisions two and three of section 240.41

of this article. Nothing in this paragraph shall be construed to create, limit. expand or in any way

affect any authority that the court otherwise may have to order disclosure of the identity or

address of a witness.

2. Upon motion of the prosecutor, and subject to constitutional limitation, the court in
which an indictment, superior court information, prosecutor's information, information, or
simplified information charging a misdemeanor is pending: (a) must order discovery as to any
property not disclosed [upon a demand] pursuant to section 240.30, if it finds that the defendant's
refusal to disclose such material is not justified; and (b) may order the defendant to provide non-
testimonial evidence. Such order may, among other things, require the defendant to:

(1) Appear in a line-up;
(ii)  Speak for identification by a witness or a potential witness;
(iii)  Be fingerprinted;

(iv)  Pose for photographs not involving reenactment of an event;
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(V) Permit the taking of samples of blood, hair or other materials from his or
her body in a manner not involving an unreasonable intrusion thereof or a risk of serious physical
injury thereto;

(vi)  Provide specimens of his or her handwritings;

(vii) Submit to a reasonable physical or medical inspection of his or her body.

This subdivision shall not be construed to limit, expand, or otherwise affect the issuance
of a similar court order, as may be authorized by law, before the filing of an accusatory
instrument consistent with such rights as the defendant may derive from the constitution of this
state or of the United States. This section shall not be construed to limit or otherwise affect the
administration of a chemical test where otherwise authorized pursuant to section one thousand
one hundred [ninety-four-a] ninety-four of the vehicle and traffic law.

§8.  Section 240.43 of the criminal procedure law, as added by chapter 222 of the laws
of 1987, is amended to read as follows:

§240.43. Discovery; disclosure of prior uncharged criminal, vicious or immoral acts[.

Upon a request by a defendant, the prosecutor shall notify the defendant of all]; disclosure of

property intended to be introduced at trial; disclosure of reports and resumes of expert witnesses.

1. Fifteen days before the commencement of trial, or on such other date after arraignment as may

be fixed by the court, the prosecutor shall, upon a request of the defendant, disclose to the

defendant and make available for inspection. photographing, copying, or. where appropriate.

testing:
(2)_All specific instances of a defendant's prior uncharged criminal, vicious or immoral

conduct of which the prosecutor has knowledge and which the prosecutor intends to use at trial
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for substantive proof or for purposes of impeaching the credibility of the defendant. [Such

notification by the prosecutor shall be made immediately prior to the commencement of jury
selection, except that the court may, in its discretion, order such notification and make its
determination as to the admissibility for impeachment purposes of such conduct within a period
of three days, excluding Saturdays, Sundays and holidays, prior to the commencement of jury
selection.]

(b) Any property. to the extent not previously disclosed. which the prosecutor intends to

offer at trial. The prosecutor may redact any such property and the court may review such

redaction as authorized by subdivisions two and three of section 240.21 of this article. Nothing

in this paragraph shall be construed to create, limit or expand or in any way affect any authority

the court may otherwise have to order disclosure of the identity or address of a witness.

(c) A writing setting forth the name, business address and qualifications of any expert

the prosecution intends to call as a witness at trial and a written report by that witness setting

forth in reasoriable detail the subject matter on which the expert is expected to testify including

the witness's opinion and conclusions, if any. as well as the basis for those opinions and

conclusions. This section shall not apply to a psychiatric expert governed by section 250.10 of

this chapter. and the requirements hereof of a written report shall not apply to an expert who will

testify to the results of a test for controlled substances and who has already prepared a report that

has been disclosed pursuant to section 240.20 of this article, or a person who is testifying as an

ordinary witness as well as an expert. To the extent that the report required by. this section does

not otherwise exist. the prosecutor shall cause the expert to prepare such a report. If the court

finds that the prosecutor has, in bad faith. failed to provide the writing and report reguired by this
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subdivision, the court may preclude introduction of the expert testimony.

2. Fifteen days before trial. or on such other date as may be fixed by the court. upon

request of the prosecutor. the defendant shall disclose to the prosecution and make available for

inspection, photographing, copying. or. where appropriate, testing:

(a) Any property. to the extent not previously disclosed. which the defendant intends to

introduce at trial.

b) A writing setting forth the name. business address and qualifications of any expert

the defense intends to call as a witness at trial and a written report by that witness setting forth in

reasonable detail the subject matter on which the expert is expected to testify including the

witness's opinion and conclusions. if any, as well as the basis for those opinions and conclusions.

This subdivision shall not apply to a psychiatric expert governed by section 250.10 of this

chapter. and the réquirements hereof of a written report shall not apply to an expert who will

testify to the results of a test for controlled substances who has already prepared a report that has

been disclosed pursuant to section 240.30 of this article, or a person who is testifying as an

ordinary witness as well as an expert. To the extent that the report required by this section does

not otherwise exist, the defense shall cause the expert to prepare such a report. If the court finds

that the defense has. in bad faith. failed to provide the writing and report required by this

subdivision. it may preclude introduction of the expert testimony.

§9.  Section 240.44 of the criminal procedure law, as added by chapter 558 of the laws
of 1982, is amended to read as follows:
§240.44. Discovery; upon pre-trial hearing. Subject to a protective order, at the

commencement of a pre-trial hearing held in a criminal court at which a witness is called to
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testify, each party [,at the conclusion of the direct examination of each of its witnesses,] shall,
upon the request of the other party, make available to that other party to the extent not previously

disclosed, including all statements or testimony previously disclosed in a redacted form:

1. Any written or recorded statement, including any testimony before a grand jury, made
by such witness other than the defendant which relates to the subject matter of the witness's
testimony and which is in the possession or control of the party calling the witness.

2. A record of a judgment of conviction of such witness other than the defendant if the
record of conviction is known by the prosecutor or the defendant as the case may be, to exist.

3. The existence of any pending criminal action against such witness other than the
defendant if the pending criminal action is known by the prosecutor or defendant, as the case may
be, to exist.

§10. Section 240.45 of the criminal procedurel law, as amended by chapter 558 of the
laws of 1982 and paragraph (a) of subdivision 1 as amended by chapter 804 of the laws of 1984,
is amended to read as follows:

§240.45. Discovery; upon trial, of prior statements and criminal history of, and promises
to, witnesses. 1. [After the jury has been sworn and before the prosecutor’s opening address,] At

the commencement of jury selection or, in the case of a single judge trial after commencement

and before submission of evidence, the prosecutor shall, subject to a protective order, make

available to the defendant to the extent not previously disclosed:

(a) Any written or recorded statement in the possession or control of the prosecutor,

including any testimony before a grand jury and an examination videotaped pursuant to section

190.32 of this chapter, made by a person whom the prosecutor intends to call as a witness at trial,

40



and which relates to the subject matter of the witness's testimony, including unredacted

statements previously disclosed in redacted form;

(b) A record of judgment of conviction of a witness the [people intend] prosecutor
intends to call at trial if the record of conviction is known by the prosecutor to exist;
(c) The existence of any pending criminal action against a witness the [people intend]

prosecutor intends to call at trial, if the pending criminal action is known by the prosecutor to

exist;

(d) The details of any promises to. or agreements with, a witness the prosecutor intends

to call at trial, if such promise or agreement is related to the witness's testimony or cooperation.

and is known or should be known by the prosecutor.

The provisions of paragraphs (b) and (c) of this subdivision shall not be construed to
require the prosecutor to ﬁngerbrint a witness or otherwise cause the division of criminal justice
services or other law enforcement agency or court to issue a report concerning a witness.

2. [After presentation of the people's direct case and before the presentation of the
defendant's direct case] At the commencement of jury selection, the defendant shall, subject to a
protective order, make available to the prosecutor:

(a) any written or recorded statement made by a person other than the defendant whom
the defendant intends to call as a witness at the trial, [and] which relates to the subject matter of

the witness's testimony and is in the possession or control of the defendant;

(b) a record of judgment of conviction of a witness, other than the defendant, the
defendant intends to call at trial if the record of conviction is known by the defendant to exist;

(c) the existence of any pending criminal action against a witness, other than the
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defendant, the defendant intends to call at trial, if the pending criminal action is known by the

defendant to exist;

(d) Anv promises or agreements with a witness the defense intends to call at trial. if such

promise or agreement is related to the witness's testimony or cooperation, and is known or should

have been known by the defense.

§11. Section 240.60, as added by chapter 412 of fhe laws of 1979, is amended to read as
follows:

§240.60. Discovery; continuing duty to disclose. If, after complying with the provisions
of this article or an order pursuant thereto, a party finds, either before or during trial, additional
material subject to discovery or covered by such order, [he] that party shall promptly make

disclosure of such material and comply with the [demand or] order, [refuse to comply with the

demand where refusal is authorized,] or apply for a protective order.
§12. The criminal procedure law is amended by adding a new section 240.65 to read as

follows:

§240.65. No limitations on other procedures to obtain property. The specification of

property subject to disclosure under this article shall not be construed to limit or otherwise affect

the right of a defendant to obtain. by subpoena or court order. as otherwise authorized by law,

property not subject to. or exempt from, disclosure under this article that is in the possession of a

person or entity other than the prosecutor or a law enforcement agency employing a police

officer. as defined in subdivision thirty-four of section 1.20 of this chapter. which participated in

the investigation. arrest or post-arrest processing of the defendant relating to the criminal action

or proceeding. Nothing in this section shall be construed to create. limit or expand or in any way
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affect any authority the court may otherwise have to order disclosure of the identity or address of

a witness.

§13. Subdivision 1 of section 240.70 of the criminal procedure law, as added by chapter
412 of the laws of 1979, is amended to read as follows:

1. If, during the course of discovery proceedings or during trial, the court finds that a
party has failed to comply with any of the provisions of this article, the court may order such
party to permit discovery of the property not previously disclose&, grant a continuance, issue a

protective order, give an adverse inference instruction to the trier of fact, prohibit the

introduction of certain evidence or the calling of certain witnesses or take any other appropriate

action.
§14. Section 240.80 of the criminal procedure law is REPEALED.
§15. Subdivision 2 of section 240.90 of the criminal procedure law, as added by chapter

412 of the laws of 1979, is amended to read as follows:

2. [A] Within thirty days of the prosecutor's disclosure to the defendant of property

subject to disclosure under the provisions of this article, a motion by a defendant for additional

discovery shall be made as otherwise prescribed in section 255.20 of this chapter. Such motion

must be supported by sworn allegations of fact that each item of property sought has not

previously been disclosed to the defendant and sworn allegations of fact demonstrating that each

item of property sought is material to the preparation of the defense when such a showing of

materiality is a prerequisite to disclosure.

§16. Section 250.10 of the criminal procedure law, as amended by chapter 548 of the

laws of 1980, subdivision 1 as amended by chapter 558 of the laws of 1982, paragraph (a) of
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subdivision 1 and subdivision 5 as amended by chapter 668 of the laws of 1984, is amended to
read as follows:

§250.10. Notice of intent to proffer psychiatric evidence; examination of defendant upon
application of prosecutor. 1. As used in this section, the term "psychiatric evidence" means:

(a) Evidence of mental disease or deféct to be offered by the defendant in connection
with the affirmative defense of lack of criminal responsibility by reason of mental disease or
defect.

(b) Evidence of mental disease or defect to be offered by the defendant in connection
with the affirmative defense of extreme emotional disturbance as defined in paragraph (a) of
subdivision one of section 125.25 of the penal law and paragraph (a) of subdivision two of

section 125.27 of the penal law.

(¢) Evidence of the defendant's mental disease or defect to be offered by the defendant in

connection with any other defense or claim not specified in the preceding paragraphs.

2. Asused in this section. the term "psychiatric defense" means:

(a) The affirmative defense of lack of criminal responsibility by reason of mental disease

or defect.

(b) The affirmative defense of extreme emotional disturbance as defined in paragraph (a)

of subdivision one of section 125.25 of the penal law and paragraph (a) of subdivision two of

section 125.27 of the penal law.

(c) Any other defense or claim supported by evidence of defendant's mental disease or

defect.

3. Psychiatric evidence is not admissible upon a trial unless the defendant serves upon
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the people and files with the court a written notice of [his] an intention to present psychiatric

evidence. The notice must specify the type of defense or affirmative defense enumerated in

subdivision two of this section upon which the defendant intends to rely. and must set forth the

nature of the alleged psychiatric malady that forms the basis of such defense or affirmative

defense and its relationship to the proffered defense; provided. however, that the defendant shall

not be required to include in such notice matters of evidence relating to how he or she intends to

establish such defense or affirmative defense. Such notice must be served and filed before trial

and not more than [thirty] sixty days after entry of the pleé of not guilty to the indictment. In the
interest of justice and for good cause shown, however, the court may permit such service and
filing to be made or amended at any later time prior to the close of the evidence.

[3.]4._(a) When a defendant, pursuant to subdivision [two] three of this section, serves
notice of intent to present psychiatric evidence, the [district attorney] prosecutor may apply to the
court, upon notice to the defendant, for an order directing that the defendant submit to an
examination by a psychiatrist or licensed psychologist as defined in article one hundred fifty-
three of the education law designated by the [district attorney] prosecutor. If the application is
granted, the psychiatrist or psychologist designated to conduct the examination must notify the

[district attorney] prosecutor and counsel for the defendant of the time and place of the

examination. Defendant has a right to have his or her counsel present at such examination. The
[district attorney] prosecutor may also be present. The role of each counsel at such examination
is that of an observer, and neither counsel shall be permitted to take an active role at the
examination.

[4.] (b) After the conclusion of the examination, the psychiatrist or psychologist must
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promptly prepare a written report of his or her findings and evaluation, including any opinions

and conclusions, as well as the basis for those opinions and conclusions. A copy of such report

and a writing setting forth the qualifications of the examining psychiatrist or psychologist must

be made available to the [district attorney] prosecutor and to the counsel for the defendant. No
transcript or recording of the examination is required, but if one is made, it shall be made
available to both parties prior to the trial.

5. Any expert witness retained by a defendant or the prosecutor, other than the

psychiatrist or licensed psychologist who examines the defendant under subdivision four of this

section. for the purpose of advancing or rebutting a psychiatric defense, whom defendant or the

prosecutor intends to call at trial must prepare a written report of his or her findings and

evaluation. including the witness's opinion and conclusions, if any, as well as the basis for those

opinions and conclusions.

6. Within fifteen days before the commencement of trial. the parties shall exchange

copies of any reports prepared pursuant to subdivisions four and five of this section, as well as a

writing setting forth the qualifications of the persons making the reports. Any transcript or

recording of an examination of defendant pursuant to subdivision four or five of this section shall

be made available to the other party together with the report of the examination.

7. If. after the exchange of psychiatric reports between the prosecutor and counsel for

defendant. as provided in subdivision six of this section, any psychiatrist or psychologist through

whom a party intends to introduce psychiatric evidence at trial examines the defendant. or any

psychiatrist or psychologist who has previously examined the defendant makes further findings
or evaluation regarding the defendant. he or she must promptly prepare a report of his or her
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findings and evaluation, including opinions and conclusions. if any. as well as the basis for those

opinions and conclusions. A copy of such report and the written qualifications of a psychiatrist

expert not previously disclosed must be made available to the prosecutor and to the counsel for

the defendant.
8. If the court finds that the defendant has willfully refused to cooperate fully in the

examination ordered pursuant to subdivision [three] four of this section or that the defendant has

in bad faith failed to provide the prosecutor with copies of the written report of the findings and

evaluation of a psychiatrist or psychologist whom defendant intends to call to testify at trial as

provided in subdivisions five and six of this section. it may preclude introduction of testimony by

a psy(;hiatrist or psychologist concerning mental disease or defect of the defendant at trial.
Where, however, the defendant has other proof of his or her affirmative defense, and the court
has found that the defendant did not submit to or cooperate fully in the examination ordered by
the court, this other evidence, if otherwise competent, shall be admissible. In such case, the court
must instruct the jury that the defendant did not submit to or cooperate fully in the pre-trial
psychiatric examination ordered by the court pursuant to subdivision [three] four of this section
and that such failure may be considered in determining the merits of the affirmative defense.

9. If the court finds that the prosecutor has in bad faith failed to provide the defense with

copies of the written report of the findings and evaluation of a psychiatrist or psychologist whom

the prosecutor intends to call to testify at trial as provided in subdivisions four and six of this

section, it may preclude introduction of testimony by a psvchiatrist or psychologist concerning

mental disease or defect of the defendant at trial.

§17. Subdivisions 9, 10 and 11 of section 450.20 of the criminal procedure law are
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renumbered subdivisions 10, 11 and 12 and a new subdivision 9 is added to read as follows:

9. A pre-trial order prohibiting introduction of evidence or precluding the testimony of a

witness. provided the people file a statement in the appellate court pursuant to section 450.50 of

this article.
§18. Section 450.50 of the criminal procedure law is amended to read as follows:
§450.50. Appeal by people from order suppressing evidence; filing of statement in

appellate court. 1. In taking an appeal, pursuant to subdivision eight or nine of section 45 0.20,

to an intermediate appellate court from an order of a criminal court suppressing evidence,

prohibiting the introduction of evidence or precluding the testimony of a witness. the people must

file, in addition to a notice of appeal or, as the case may be, an affidavit of errors, either of which

must be filed within five days of the prohibition or preclusion order, a statement asserting that the

deprivation of the use of the evidence ordered suppresséd has rendered the sum of the proof
available to the people with respect to a criminal charge which has been filed in the court either
(a) insufficient as a matter of law, or (b) so weak in its éntirety that any reasonable possibility of
prosecuting such charge to a conviction has been effectively destroyed.

2. The taking of an appeal by the people, pursuant to subdivision eight or nine of section

450.20, from an order suppressing evidence, prohibiting the introduction of evidence or

precluding the testimony of a witness. constitutes a bar to the prosecution of the accusatory

instrument involving the evidence ordered suppressed, prohibited or precluded. unless and until

such [suppression] order is reversed upon appeal and vacated.

§19. Section 700.70 of the criminal procedure law, as amended by chapter 194 of the

laws of 1976, is amended to read as follows:
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§700.70. Eavesdropping warrants; notice before use of évidence. The contents of any
intercepfed communication, or evidence derived therefrom, may not be received in evidence or
otherwise disclosed upon a trial of a defendant unless the people, within fifteen days after
arraignment and before the commencement of the trial, furnish the defendant with a copy of the
eavesdropping warrant, and accompanying application, under which interception was authorized

or approved. [This] Thereafter. an extension of the fifteen day period may be [extended] sought

by the prosecutor and ordered in the interests of justice by the trial court [upon good cause

shown if it] at any time, provided the court finds that the defendant will not be prejudiced by the
delay in receiving such papers.

§20. Subdivision 2 of section 710.30 of the criminal procedure law, as separately
amended by chapters 8 and 194 of the laws of 1976, is amended to read as follows:

2. (a) Such notice must be served within fifteen days after arraignment on an

indictment, superior court information, prosecutor's information, information or simplified

information charging a misdemeanor, and before trial, and upon such service the defendant must

be accorded a reasonable opportunity to move before trial, pursuant to subdivision one of section

710.40, to suppress the specified evidence. [For good cause shown, however,]

(b) Late notice. Anytime thereafter. before the commencement of trial. upon finding that

there is no prejudice to the defendant. the court may, in the interest of justice. permit the [people]

prosecutor to serve such notice[, thereafter and in such case it must accord the defendant
reasonable opportunity thereafter to make a suppression motion]. In determining whether to

orant permission to file such notice. the court may take into consideration any relevant

circumstance. including the probative value of the statement or identification, the delay in
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proceeding to trial that would be occasioned by permitting such notice, the cumulative nature of

the statement or identification, whether the statement was made, the due diligence of the

prosecutor in seeking to discover the statement or identification within fifteen days of

arraignment, the time between the discovery of the statement or identification by the prosecutor

and the disclosure to the defendant, and whether. despite the absence of notice. the defendant was

aware of the statement or identification. If late identification or statement notice is permitted and .

there has been no suppression hearing with respect to such identification or statement, the

defendant must be given a reasonable opportunity to make an oral motion to suppress.

(c) Instruction at trial. At trial. if permission to file notice was sought more than ninety

days from arraignment or less than a week before trial, whichever is earlier. the court, upon

request of the defendant. shall instruct the jury that in determining whether a statement or

identification had been made. it may take into consideration the fact that notice of the statement

or identification was given beyond the time generally required by this section.

(d) Statements and identifications made after fifteen days from arraignment. Upon

becoming aware of a statement or identification made after fifteen days from arraignment, the

prosecutor shall disclose such fact to the defendant within fifteen days of the prosecutor's having

become aware of the statement and immediately, if a pre-trial hearing. jury selection or trial

before a single judge has commenced. Upon receipt of such notice, the defendant shall be given

a reasonable opportunity to make an oral motion to suppress.

§21. This act shall take effect 90 days after it shall have become law.
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5 Oral Pre-Trial Motions
(CPL 200.95, 210.43, 210.45, 225.20, 710.60)

The Committee recommends that provisions in the Criminal Procedure Law requiring
that pre-trial motions be made in writing be amended to allow for oral pre-trial motions
whenever the defendant and the prosecutor consent and the court agrees.

The Criminal Procedure Law now requires that pre-trial motions be made in writing.
Although some pre-trial motions, such as speedy trial motions, may in some cases raise
complicated factual or legal issues, the vast majority of pre-trial motions consist of routine,
straightforward applications that are made in virtually every criminal action that survives the
arraignment stage. Many attorneys, in fact, frequently file the same omnibus pre-trial motion,
with only a few technical changes, in case after case. The current mandatory writing requirement
thus results in a needless waste of paper and burdensome delay in criminal proceedings.

This measure would add a new subdivision 1-a to section 255.20 of the Criminal
Procedure Law to allow for oral pre-trial motions if the defendant and the prosecutor consent and
the court agrees. Even if initially agreeing that the motion could be made orally, the court would
retain the authority to require written papers if they would aid the court in determining the
motion. Conforming amendments are made to several other sections of the Criminal Procedure
Law that now require that specific types of pre-trial motions be made in writing. See CPL
200.95(5), 210.43(3), 210.45, 710.60. These amendments, though removing language mandating
written motions, would not change the current requirements that certain pre-trial motions; when
made in writing, be supported by sworn factual allegations. See CPL 210.45, 710.60. Finally,
the measure directs the Chief Administrator of the Courts to promulgate an appropriate form that
courts must use when an oral pre-trial motion is made, to record the nature of the motion and any
decision thereon. This safeguard will ensure that the issues raised in a pre-trial motion will be
plainly discernible to the attorneys and courts involved in any appeal of the case.

Oral pre-trial motions are an easier and more efficient procedure for disposing of most
pre-trial applications. Rather than require that these motions always be in writing, the law should

encourage oral pre-trial motions whenever the parties and the court agree. By doing so, criminal
actions will proceed more expeditiously.

Proposal

AN ACT to amend the criminal procedure law, in relation to pre-trial motions

The People of the State of New York. represented in Senate and Assembly, do enact as

follows:
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Section 1. Subdivision 5 of section 200.95 of the criminal procedure law, as added by
chapter 558 of the laws of 1982, is arnended to read as follows:

5. Court ordered bill of particulars. Where a prosecutor has timely served a written
refusal pursuant to subdivision four of this section and upon motion, [made] either oral or in
writing, of a defendant, who has made a request for a bill of particulars and whose request has
not been complied with in whole or in part, the court must, to the extent a protective order is not
warranted, order the prosecutor to comply with the request if it is satisfied that the items of
factual information requested are authorized to be included in a bill of particulars, and that such
information is necessary to enable the defendant adequately to prepare or conduct his or her
defense and, if the request was untimely, a finding of good cause for the delay. Where a
prosecutor has not timely served a written refusal pursuant to subdivision four of this section the
court must, unless it is satisfied that the people have shown good cause why such an order should
not be issued, issue an order requiring the prosecutor to comply or providing for any other order
authorized by subdivision one of section 240.70.

§2. Subdivision 3 of section 210.43 of the criminal procedure law, as added by chapter
411 of the laws of 1979, is amended to read as follows:

3. The procedure for bringing on a motion pursuant to subdivision one of this section[,]
shall accord with the procedure prescribed in subdivisions one and two of section 210.45 of this

article. After the parties have been heard. if the motion is made orally. and after all papers, if

any, of both parties have been filed and after all documentary evidence, if any, has been
submitted, the court must consider the same for the purpose of determining whether the motion is

determinable [on the motion papers submitted] thereon and, if not, may make such inquiry as it
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deems necessary for the purpose of making a determination.

§3. Subdivisions 1, 2, 3,4 and 5 of section 210.45 of the criminal procedure law are
amended to read as follows:

1. [A] If a motion to dismiss an indictment pursuant to section 210.20 [must be made in
writing and upon reasonable notice to the people. If the motion] is based upon the existence or
occurrence of facts, the motion [papers] must contain [sworn] allegations thereof, whether [by] of

the defendant or [by] of another person or persons. [Such sworn] If the motion is in writing. the

allegations must be sworn, and may be based upon personal knowledge of the affiant or upon

information and belief, provided that in the latter event the affiant must state the sources of such
information and the grounds of such belief. The defendant may further submit documentary
evidence supporting or tending to support the allegations of the [moving papers] motion.

2. [The] If the motion is made in writing, the }Seople may file with the court, and in such

case must serve a copy thereof upon the defendant or his or her counsel, an answer denying or

admitting any or all of the allegations of the moving papers, and may further submit documentary
evidence refuting or tending to refute such allegations.

3. After the parties have been heard, if the motion is made orally, and after all papers. if

any. of both parties have been filed, and after all documentary evidence, if any, has been
submitted, the court must consider the same for the purpose of determining whether the motion is
determinable without a hearing to resolve questions of fact.

4. The court must grant the motion without conducting a hearing if:

(2) The [moving papers allege] motion alleges a ground constituting legal basis for the

motion pursuant to subdivision one of section 210.20; and
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(b) Such ground, if based upon the existence or occurrence of facts, is supported by
[sworn] allegations of all facts essential to support the motion; and

(¢) The [sworn] allegations of fact essential to support the motion are either conceded by
the people to be true or are conclusively substantiated by unquestionable documentary proof.

5. The court may deny the motion without conducting a hearing if:

(a) The [moving papers do] motion does not allege any ground constituting legal basis
for the motion pursuant to subdivision one of section 210.20; or -

(b) The motion is based upon the existence or occurrence of facts, and the [moving

papers do not contain sworn] defendant has not stated allegations supporting all the essential

facts; or

(c) An allegation of fact essential to support the motion is conclusively refuted by
unquestionable documentary proof.

§4.  Subdivisions 1 and 2 of section 255.20 of the criminal procedure law, subdivision
1 as amended by chapter 369 of the laws of 1982 and subdivision 2 as added by chapter 763 of
the laws of 1974, are amended to read as follows:

1. Except as otherwise expressly provided by law, whether the defendant is represented
by counsel or elects to proceed pro se, all pre-trial motions shall be made or served or filed
within forty-five days after arraignment and before commencement of trial, or within such
additional time as the court may fix upon application of the defendant made prior to entry of
judgment. In an action in which an eavesdropping warrant and application have been furnished
pursuant to section 700.70 or a notice of intention to introduce evidence has been served pursuant

to section 710.30, such period shall be extended until forty-five days after the last date of such
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service. If the defendant is not represented by counsel and has requested an adjournment to
obtain counsel or to have counsel assigned, such forty-five day period shall commence on the

date counsel initially appears on defendant's behalf.

2. All pre-trial motions, whether written with supporting affidavits, affirmations,

exhibits and memoranda of law, or oral, whenever practicable, shall be included within the same
application or set of motion papers, and shall be raised or made returnable on the same date,
unless the defendant shows that it would be prejudicial to the defense were a single judge to
consider all the pre-trial motions. Where one motion seeks to provide the basis for making
another motion, it shall be deemed impracticable to include both motions in the same set of

motion papers or oral application pursuant to this subdivision.

§5. Section 255.20 of the criminal procedure law is amended by adding a new

subdivision 1-a to read as follows: .

1-a. Upon the consent of the defendant and the prosecutor. and upon the agreement of the

court. any pre-trial motion may be made orally. However. the court may at any time thereafter

require that such a motion be in writing if the court believes that written papers would assist in

determining the motion. The chief administrator of the courts shall promulgate an appropriate

form that courts throughout the state shall use when an oral pre-trial motion is made and upon

which the court shall record the nature of such motion and the court's decision thereon.

§6. Subdivisions 1,2, 3 and 5 of section 710.60 of the criminal procedure law,
subdivision 3 as amended by chapter 776 of the laws of 1986, are amended to read as follows:
1. A motion to suppress evidence made before trial [must be in writing and upon

reasonable notice to the people and with an opportunity to be heard. The motion papers] must

55



state the ground or grounds of the motion and must contain [sworn] allegations of fact, whether

of the defendant or of another person or persons, supporting such grounds. [Such] If the motion

is in writing, the allegations must be sworn. and may be based upon personal knowledge of the
deponent or upon information and belief, provided that in the latter event the sources of such
information and the grounds of such belief are stated. [The] If the motion is in writing. the
people may file with the court, and in such case must serve a copy thereof upon the defendant or
his or her counsel, an answer denying or admitting any or all of the allegations of the moving
papers.

2. The court must summarily grant the motion if:

(a) The motion [papers comply] complies with the requirements of subdivision one and
the people concede the truth of allegations of fact therein which support the motion; or

(b) The people stipulate that the evidence sought to be suppressed will not be offered in
evidence in any criminal action or proceeding against the defendant.

3. The court may summarily deny the motion if:

(a) The motion [papers do] does not allege a ground constituting legal basis for the
motion; or

(b) The [sworn] allegations of fact do not as a matter of law support the ground alleged;
except that this paragraph does not apply where the motion is based upon the ground specified in
subdivision three or six of section 710.20.

5. A motion to suppress evidence made during trial [may be in writing and may] must be
litigated and determined [on the basis of motion papers] as provided in subdivisions one through

four [, or it may, instead, be made orally in open court. In the latter event, the]. The court must,
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where necessary, also conduct a hearing as provided in subdivision four, out of the presence of
the jury if any, and make findings of fact essential to thé determination of the motion.

§7. This act shall take effect 90 days after it shall have become law.
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3 Identification by Means of
Previous Recognition
(CPL 60.27)

The Committee recommends that a new section 60.27 be added to the Criminal Procedure
Law to allow, in certain circumscribed situations, a third party to testify to a witness's pre-trial
:dentification of the defendant when the witness is unwilling to identify the defendant in court
because of fear.

The general common law rule is that the testimony of a third party, such as a police
officer, to recount a witness's prior identification of the defendant is inadmissible. The Criminal
Procedure Law currently recognizes an exception to this rule when the witness is unable on the
basis of present recollection to identify the defendant in court. See CPL 60.25. That statutory
exception does not, however, permit a third party to recount a witness's prior identification when
the witness is unwilling to identify the defendant in court because of fear. See People v Bayron,
66 NY2d 77 (1985).

This measure would allow such testimony, but only if certain conditions were established.
First, the witness must have identified the defendant prior to trial under circumstances consistent
with the defendant's constitutional rights. Second, the prosecution must prove, by a
preponderance of the evidence, that the witness is unwilling to identify the defendant in court
because the witness, or a relative of the witness as that term is defined in CPL 530.11, received a
threat of physical injury or substantial property damage to himself, herself or another. If these
conditions were met, a third party would be permitted to testify to the witness's prior
identification of the defendant.

By permitting the admission of such testimony in these circumstances, the measure would
frustrate the efforts of those who seek to undermine the judicial process through intimidation and
fear. Importantly, general and unsubstantiated fear on the part of the witness would not open the
door to the admission of this testimony; only proof of an actual threat would suffice.
Accordingly, this measure would promote the truth-seeking function of the trial without
jeopardizing the defendant's right to a fair trial.

Proposal

AN ACT to amend the criminal procedure law, in relation to identification by means of previous
recognition

The People of the State of New York. represented in Senate and Assembly, do enact as

follows:
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Section 1. The criminal procedure law is amended by adding a new section 60.27 to read

as follows:

§60.27. Rules of evidence:; identification by means of previous recognition; witness's

unwillingness to make present identification because of threat. 1. In any criminal proceeding in

which the defendant's commission of an offense is in issue. testimony as provided in subdivision

two may be given when. at a hearing outside the presence of the jury:

(a) It is established that (i) a witness is unwilling to state at the proceeding whether or

not the person claimed by the people to have committed the offense was observed by the witness

at the time and place of the commission of the offense or upon some other occasion relevant to

the case: and (ii) on an occasion subsequent to the offense. the witness observed. under

circumstances consistent with such rights as an accused person may derive under the constitution

of this state or of the United States, a person whom the witness recognized as the same person

whom the witness had observed on the first or incriminating occasion; and (iii) the defendant is

in fact the person whom the witness observed and recognized on the second occasion. That the

defendant is the person whom the witness observed and recognized on the second occasion may

be established by testimony of another person or persons to whom the witness promptly declared

his or her recognition on such occasion; and

(b) The people prove. by a preponderance of the evidence, that the witness is unwilling

to state at the proceeding whether or not the person claimed by the people to have committed the

offense was observed by the witness at the time and place of the offense, or upon some other

occasion relevant to the offense, because the witness. or a member of the witness's family or

household., as defined in section 530.11, received a threat of physical injury or substantial
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property damage to himself, herself or another.

2. Under the circumstances prescribed in subdivision one, a person or persons to whom

the witness promptly declared his or her recognition of the defendant on the second occasion may

testify as to the witness's identification of the defendant on that occasion. Such testimony.

together with the evidence that the defendant is in fact the person whom the witness observed

and recognized on the second occasion. constitutes evidence in chief.

§2.  This act shall take effect 90 days after it shall have become law.
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4. Amendment of Indictment on Retrial
(CPL 280.20, 310.60, 330.50, 470.55)

The Committee recommends that the Criminal Procedure Law be amended to establish a
procedure for amending an indictment, prior to retrial, to charge lesser included offenses of
counts that have been disposed of under such circumstances as to preclude defendant's retrial
thereof.

In People v Mayo, 48 NY2d 245 (1979), the defendant was charged with robbery in the
first degree. The trial court refused to submit that charge to the jury, submitting instead the lesser
included offenses of robbery in the second and third degrees. The jury was unable to reach a
verdict on these lesser charges and a mistrial was declared. The defendant then was retried on
the original indictment. Although the first degree robbery count was not submitted to the jury at
the second trial, the Court of Appeals held that it was improper to retry the defendant on the
original indictment. The Court reasoned that since the sole count of the indictment could not be
retried because of the prohibition against double jeopardy, nothing remained to support further
criminal proceedings under that accusatory instrument. 48 NY2d at 253. Impliedly, this holding
also foreclosed amendment of the original indictment to charge the lesser included offenses on
which retrial was not prohibited. Accordingly, the practical effect of the Court's holding is to
require re-presentation of cases to grand juries. This consumes the time and resources of
prosecutors, grand juries and witnesses alike, without any concomitant benefit to the defendant.
See People v Gonzales, 96 AD2d 847 (2d Dept. 1983) (Titone, J., dissenting). Cf. People v
Green, 96 NY2d 195 (2001)[holding that a new information was not required to retry defendant
for Driving While Impaired where jury acquitted of Driving While Intoxicated but failed to reach
verdict on lesser charge of Impaired].

To avoid the wasteful necessity of re-presentation, this measure would amend the
Criminal Procedure Law to create a procedure whereby an indictment may be amended prior to
retrial to charge lesser included offenses of counts that have been disposed of at the prior trial.
Under this procedure, when an offense specified in a count of an indictment was disposed of
under circumstances that would constitute a bar to a retrial of that offense but not a retrial of a
lesser included offense, the indictment would be deemed to contain a count charging the lesser
included offense. Additionally, upon the prosecutor's application, and with notice to the
defendant and an opportunity to be heard, the court would be required in this situation to order
the amendment of the indictment to delete any count for which retrial would be barred and to
reduce any offense charged therein to a lesser included offense. The measure would apply this
new procedure to instances in which a mistrial has been declared (CPL 280.10), a jury has been
discharged after being unable to agree on a verdict (CPL 310.60), the trial court has set aside a
verdict (CPL 330.50) and an appellate court has reversed a conviction and orders a new trial

(CPL 470.55).
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Proposal

AN ACT to amend the criminal procedure law, in relation to amendment of indictment

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Section 280.20 of the criminal procedure law is amended to read as follows:
§280.20. Motion for mistrial; status of indictment upon new trial. [Upon]

1. Except as provided in subdivision two, upon a new trial resulting from an order declaring a

mistrial, the indictment is deemed to contain all the counts which it contained at the time the
previous trial was commenced [, regardless of whether any count was thereafter dismissed by the

court prior to the mistrial order].

2. Upon a new trial resulting from an order declaring a mistrial, the indictment shall not

be deemed to contain any count previously disposed of under circumstances that would constitute

a bar to retrial thereof: provided, however, that where an offense specified in a count of an

indictment was disposed of under circumstances constituting a bar to a retrial of that offense but

not a retrial of a lesser included offense, the indictment shall be deemed to contain a count

charging that lesser included offense.

3. The court shall, upon application of the prosecutor and with notice to the defendant

and opportunity to be heard, order the amendment of an indictment to effect the deletion of a

count or counts, or reduction of an offense charged in a count to a lesser included offense. so that

the indictment upon which the new trial is had does not charge an offense disposed of under

circumstances that would constitute a bar to retrial thereof.
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§2. Subdivision 2 of section 310.60 of the criminal procedure law, as amended by
chapter 170 of the laws of 1983, is amended to read as follows:
2. When the jury is so discharged, the defendant or defendants may be retried upon the

indictment. [Upon] Except as provided in subdivision three. upon such retrial [,] the indictment

is deemed to contain all counts which it contained [, except those which were dismissed or were
deemed to have resulted in an acquittal pursuant to subdivision one of section 290.10].

§3. Section 310.60 of the criminal procedure law is amended by adding two new
subdivisions 3 and 4 to read as follows:

3. Upon a retrial following discharge of the jury. the indictment shall not be deemed to

contain any count previously disposed of under circumstances that would constitute a bar to

retrial thereof: provided, however. that where an offense specified in a count of an indictment

was disposed of under circumstances that would constitute a bar to a retrial of that offense but

not a bar to retrial of a lesser included offense, the indictment shall be deemed to contain a count

charging that lesser included offense.

4. The court shall. upon application of the prosecutor and with notice to the defendant

and opportunity to be heard. order the amendment of an indictment to effect the deletion of a

count or counts, or reduction of an offense charged in a count to a lesser included offense, so that

the indictment upon which the new trial is had does not charge an offense disposed of under

circumstances that would constitute a bar to retrial thereof.

§4. Subdivision 4 of section 330.50 of the criminal procedure law is amended to read as

follows:

4. [Upon] Except as provided in subdivision five, upon a new trial resulting from an

63



order setting aside a verdict, the indictment is deemed to contain all the counts and to charge all
the offenses which it contained and charged at the time the previous trial was commenced|,
regardless of whether any count was dismissed by the court in the course of such trial, except
those upon or of which the defendant was acquitted or is deemed to have been acquitted].

§5. Section 330.50 of the criminal procedure law is amended by adding a new
subdivision 5 to read as follows: |

5. Upon a new trial resulting from an order setting aside a verdict, the indictment shall

not be deemed to contain any count previously disposed of under circumstances that would

constitute a bar to retrial thereon: provided. however. that where an offense specified in a count

of an indictment was disposed of under circumstances constituting a bar to a retrial of that

offense but not a retrial of a lesser included offense, the indictment shall be deemed to contain a

count charging that lesser included offense. The court shall, upon application of the prosecutor

and with notice to the defendant and opportunity to be heard, order the amendment of an

indictment to effect the deletion of a count or counts. or reduction of an offense charged in a

count to a lesser included offense. so that the indictment upon which the new trial is had does not

charge an offense disposed of under circumstances that would constitute a bar to retrial thereof.

§6. Subdivision 1 of section 470.55 of the criminal procedure law is amended to read as

follows:

1. [Upon] Except as provided in subdivision two. upon a new trial of an accusatory

instrument resulting from an appellate court order reversing a judgment and ordering such new
trial, such accusatory instrument is deemed to contain all the counts and to charge all the offenses

which it contained and charged at the time the previous trial was commenced|[, regardless of
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whether any count was dismissed by the court in the course of such trial, éxcept (a) those upon or
of which the defendant was acquitted or deemed to have been acquitted, and (b) those dismissed
upon appeal or upon some other post-judgment order].

§7. Subdivision 2 of section 470.55 of the criminal procedure law is renumbered

subdivision 4 and two new subdivisions 2 and 3 are added to read as follows:

2. Upon a new trial of an accusatory instrument resulting from an appellate court order

reversing a judgment and ordering such new trial, such accusatory instrument shall not be

deemed to contain any count dismissed upon appeal or some other post-judgment order or any

count previously disposed of under circumstances that would constitute a bar to retrial thereof;

provided, however. that where an offense specified in a count of an indictment was disposed of

under circumstances constituting a bar to a retrial of that offense but not a retrial of a lesser

included offense. the indictment shall be deemed to contain a count charging that lesser included

offense.

3. The trial court shall. upon application of the prosecutor and with notice to the

defendant and opportunity to be heard. order the amendment of an indictment to effect the

deletion of a count or counts, or reduction of an offense charged in a count to a lesser included

offense, so that the indictment upon which the new trial is had does not charge an offense

disposed of under circumstances that would constitute a bar to retrial thereof.

§8. This act shall take effect immediately.
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3. Admissibility of Evidence of a Person's Prior Violent Conduct
(CPL 60.41) |

The Committee recommends that a new section 60.41 be added to the Criminal Procedure
Law providing a trial court with discretion, in certain circumstances, to permit the admission of
evidence of a person's violent conduct.

In People v Miller, 39 NY2d 543 (1976), the Court of Appeals held that in a criminal trial
in which the defendant asserts a defense of justification, evidence of the victim's prior acts of
violence are not admissible unless the defendant had knowledge of those acts. This rule, which
leaves New York among a dwindling minority of jurisdictions on this question, has been widely
criticized, most recently in an opinion by a judge of the United States Court of Appeals for the
Second Circuit. See Williams v Lord, 996 F.2d 1481 (2d Cir. 1993)(Cardamone, J., concurring).

In questioning the soundness of the New York rule, that opinion recognizes that the truth of the
allegations against a criminal defendant is more likely to emerge when all relevant evidence is
admissible, leaving the weight of such evidence to be determined by the trier of fact. Id. at 1485
(Cardamone, J., concurring).

The Committee believes that justice is not fully served in many cases if evidence of a
victim's prior violent conduct, which may be extremely relevant in determining the victim's
behavior at the time of the alleged crime and thus may support a defendant's claim of self-
defense, is admissible only if the defendant had knowledge of such conduct at that time.
Accordingly, this measure affords trial courts the discretion to allow such evidence, but only if
the defendant first establishes that the person engaged in such conduct and the court determines
that the evidence is material and relevant to the defendant's justification defense. In making that
determination, however, the court must take into consideration the defendant's own history of

violent conduct, if any.

This measure will bring New York in line with most other jurisdictions around the
country by allowing the trier of fact, in appropriate cases, to consider a victim's own violent past
when evaluating the validity of a defendant's claim of self-defense.

Proposal

AN ACT to amend the criminal procedure law, in relation to evidence of person's prior
violent conduct

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. The criminal procedure law is amended by adding a new section 60.41 to read
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as follows:

§60.41. Rules of evidence: admissibility of evidence of person's violent conduct. In any

criminal proceeding in which the defendant raises a defense of justification, evidence of a

person's prior violent conduct. of which the defendant was unaware at the time of the alleged

offense, is admissible in the court's discretion and in the interests of justice if (a) the defendant

establishes that the person engaged in such conduct. and (b) such evidence is material and

relevant to the defense of justification. In determining whether the evidence is material and

relevant, the court shall consider any prior violent conduct on the part of the defendant.

§2. This act shall take effect immediately.
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6. Reduction of Peremptory Challenges
(CPL 270.25)

The Committee recommends that section 270.25 of the Criminal Procedure Law be
amended to reduce the number of peremptory challenges allotted to a single defendant from 20 to
15 for regular jurors if the highest crime charged is a Class A felony, from 15 to 10 for regular
jurors if the highest crime charged is a Class B or C felony, and from 10 to 7 for regular jurors in
all other superior court cases. In addition, the number of peremptory challenges allotted for
alternate jurors in all superior court cases would be reduced from two to one. In "extraordinary”
circumstances, the court could increase the number of peremptory challenges allotted. And when
two or more defendants are tried together, the number of peremptory challenges allotted to the
defendants would be increased by a number equaling one less than the number of the defendants
being tried.

After conducting an intensive study of the jury system in New York, the Chief Judge's
Jury Project recommended, among other things, the reduction of the number of peremptory
challenges to the levels proposed in this measure as a means of improving the efficiency of our
jury selection system. The Jury Project based its recommendation on the following specific
findings:

° The CPL currently provides for among the highest number of peremptory
challenges in the nation.

o The availability of such a large number of peremptory challenges can foster the
systematic exclusion of particular groups from jury service in a given trial.

° “Excessive peremptory challenges extend the time necessary to conduct jury
selection, thereby delaying trials and congesting court calendars.

J - Excessive peremptory challenges require an inordinate number of prospective
jurors and thereby increase the burden on New York's already overburdened jury

pool.

The Committee agrees with these findings and recommends this measure as an effective
method of significantly reducing delays in the conduct of criminal jury trials, without
diminishing the fairness of the trial. This measure would permit the court, in "extraordinary”
circumstances, to increase the number of allotted peremptory challenges. The Committee
believes this authority is necessary to protect the rights of the parties in exceptional cases.

Proposal

AN ACT to amend the criminal procedure law, in relation to the number of peremptory
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challenges

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:
Section 1. Subdivisions 2 and 3 of section 270.25 of the criminal procedure law are
amended to read as follows:

2. [Each] When one defendant is tried, each party must be allowed the following number

of peremptory challenges:

(a) [Twenty] Fifteen for the regular jurors if the highest crime charged is a Class A

felony, and [two] one for each alternate juror to be selected.
(b) [Fifteen] Ten for the regular jurors if the highest crime charged.is a class B or class C
felony, and [two] one for each alternate juror to be selected.
| (c) [Ten] Seven for the regular jurors in all other cases, and [two] one for each alternate
juror to be selected.

In extraordinary circumstances. the court may allow a party a greater number of

peremptory challenges than is prescribed herein.

3. When two or more defendants are tried jointly, the number of peremptory challenges
prescribed in subdivision two is not multiplied by the number of defendants, but such defendants

are to be treated as a single party, except that the number of peremptory challenges allowed the

defendants shall be increased by a number equaling one less than the number of such defendants.

In any such case, a peremptory challenge by one or more defendants must be allowed ifa .
majority of the defendants join in such challenge. Otherwise, it must be disallowed.

§3. This act shall take effect 90 days after it shall have become a law and shall be

69



applicable only to trials commencing on or after such effective date.
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7. Speedy Trial Reform
(CPL 30.30)

The Committee recommends a number of amendments to the speedy trial statute and
other provisions of the CPL to accord criminal courts greater authority to fix and enforce
expeditious schedules for hearings and trials, and to minimize opportunities for delay by
requiring earlier disclosure of Rosario material.

Section 30.30 of the CPL, enacted by the Legislature in 1972, requires the prosecution to
be ready for trial within six months of commencement of a felony action, within 90 days of
commencement of a criminal action when the highest offense charged is a misdemeanor
punishable by a prison sentence of more than three months, within 60 days when the highest
offense charged is a misdemeanor punishable by a prison sentence of not more than three
months, and within 30 days when the highest offense charged is a violation. CPL §30.30(1).
Various periods of time may be excluded in computing these periods. CPL §30.30(4).

Most would agree that section 30.30 has been largely unsuccessful in moving criminal
cases to trial in expeditious fashion. This is particularly so in New York City, where in recent
years the average disposition time of a criminal case in the Criminal Court has increased
considerably. Although in good part these protracted periods are due to the huge caseloads borne
by judges, the problem is more than just a lack of sufficient judicial resources. It also involves
the willingness of all sides to go to trial. Section 30.30 is not actually a speedy trial rule; it 1s
merely a prosecutor-ready rule, doing nothing to promote the defense's readiness for trial or to
require the trial court's active involvement in bringing cases to trial. With no other compulsion
to hold hearings and trials promptly, a "culture of unreadiness" has evolved in some jurisdictions
around the State, particularly in New York City. In this culture, dates set for hearings and trials
are not taken seriously by the parties or even by the trial judge. The result is that the parties
frequently are not prepared to proceed on those dates, and that successive adjournments are
routinely granted.

In an effort to change this culture and actively to involve trial judges in promoting the
parties' readiness for trial, the Advisory Committee has developed a coordinated proposal
consisting of legislation and administrative rules. The major provisions of the proposed
legislation are as follows:

1. Amendment of section 30.20 of the CPL to authorize the Chief Administrator of the
Courts to promulgate rules promoting speedy trials. These rules would include:

° A requirement that trial courts conduct pretrial conferences at which fixed dates
would be scheduled for commencement of trial and any pretrial suppression
hearing.

B Grounds upon which trial courts could adjourn fixed trial or hearing dates.
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° Sanctions that trial courts may lawfully impose if an attorney is not ready to
proceed on a date scheduled for commencement of trial or hearing or fails to
produce a substitute attorney ready to proceed on that date.

° To avoid gamesmanship, a requirement that parties submit, at each court
appearance following determination of pretrial motions, written statements
declaring whether they are ready to proceed to trial at that time.

2. Amendment of section 30.20 of the CPL to authorize trial courts, pursuant to rules
promulgated by the Chief Administrator, to direct the prosecution to disclose Rosario material to
the defense within a reasonable period of time before commencement of a trial or of a pretrial
hearing. Current law requires that disclosure be made at the proceeding itself.

3. Amendment of section 30.30(4)(g) of the CPL to provide that, unless the defendant
objects and states his or her readiness to proceed to trial, any period of time resulting from
adjournment of the proceedings granted at the prosecution’s request after the prosecution has
announced that it is ready to proceed to trial not be charged to the prosecution in calculating

speedy trial time.

4. Amendment of section 255.20(1) of the CPL to provide that the prosecution must
respond to the defendant's pretrial omnibus motion within 15 days (unless reasonable grounds
exist for an extension). Current law specifies no time period for the prosecution's response.

The major provisions of the administrative rules proposed to complement enactment of
this measure are as follows:

1. Following determination of the defendant's omnibus motion, the trial court must
schedule a pretrial conference at which the court, in consultation with the parties, must set a date
for commencement of the trial or of any pretrial hearing that has been ordered but not yet held.

2. Within seven days of the date fixed for commencement of trial, the court must conduct
a second pretrial conference, at which the court shall resolve evidentiary matters, such as a
Sandoval application, and the prosecution shall provide copies of trial exhibits and disclose
Rosario material. In addition, at this second conference the court must confirm the attorneys'
availability on the date fixed for commencement of the trial or hearing and entertain any
applications for adjournment.

3. Applications for adjournment may be granted only for the following reasons:

° A defendant in custody has not been produced (in which case adjournment may
not exceed 72 hours).

) The defendant has absconded.
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° A material witness or material evidence is unavailable despite the exercise of due
diligence by the offering party, and reasonable grounds exist that the witness or
evidence soon will be available.

® Some other unforeseeable circumstance has arisen that the court determines
warrants an adjournment.

4. If an adjournment has not been granted and an attorney does not appear ready to
proceed on the date set for commencement of trial or hearing (or produce a substitute attorney
who is ready to proceed), the court may impose any sanction the law now permits. These
include, but are not limited to: ordering the trial or hearing to proceed as scheduled, imposing
financial sanctions consistent with the Chief Administrator's rules, ordering defendant's release
from custody, and granting a motion to suppress.

5. If the parties are ready to proceed on the scheduled date but the court is not, the
appropriate administrative judge must attempt to find another judge to try the case. If none is
available, the trial court, in consultation with the parties, must fix a new date. Any conflicts that
arise when two judges have scheduled an attorney to proceed with a trial or hearing on the same
date must be resolved in accordance with Part 125 of the Rules of the Chief Administrator (see
22 NYCRR Part 125).

The foregoing rules, a draft copy of which is included herein, would require approval of
the Administrative Board of the Courts before becoming effective.

Proposal

AN ACT to amend the criminal procedure law, in relation to speedy trial

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:
Section 1. Section 30.20 of the criminal procedure law is amended by adding two new
subdivisions 3 and 4 to read as follows:

3. The chief administrator of the courts shall promulgate rules that promote the

defendant's right to a speedy trial and the public's interest in speedy trials. Such rules shall
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require that trial courts conduct pretrial conferences at which, in consultation with the parties,

fixed dates are scheduled for commencement of the trial and any pretrial hearing ordered

pursuant to article 710 of this chapter, and may specify the grounds for adjournment of such

dates. Such rules also shall require that the parties, at each court appearance following the

determination of any pretrial motions made pursuant to se;ction 255.20 of this chapter. submit

written statements declaring whether they are ready to proceed to trial. The form of the written

statement shall be determined by the chief administrator. Such rules also shall set forth the

sanctions available by law that trial courts may impose if an attorney is not ready to proceed on a

date scheduled for the commencement of trial or a pretrial hearing or fails to produce a substitute

attorney who is ready to proceed on that date.

4. Notwithstanding any other provision of law, and pursuant to rules that the chief

administrator of the courts may promulgate. the trial court, subject to a protective order, may

order that the prosecution make available to the defendant within a reasonable period of time

before the commencement of trial or a pretrial hearing any prior written or recorded witness

statements that the prosecution is required to disclose pursuant to section 240.44 or 240.45, as

the case may be.

§2. Paragraph (g) of subdivision 4 of section 30.30 of the criminal procedure law, as

added by chapter 184 of the laws of 1972, is amended to read as follows:

74



(g) other periods of delay occasioned by exceptional circumstances, including but not
limited to, the period of delay resulting ﬁoh a contiuuanée granted at the request of a district
attorney if (i) the continuance is granted because of the unavailability of evidence material to the
people's case, when the district attorney has exercised due diligence to obtain such evidence and
there are reasonable grounds to believe that such evidence will become available in a reasonable
period; or (ii) the continuance is granted to allow the district attorney additional time to prepare
the people's case and additional time is justified by the exceptional circumstances of the case. In

the absence of such exceptional circumstances, any other period of delay resulting from a

continuance granted at the request of the district attorney, after the district attorney has

announced that the people are ready for trial. also shall be excluded. unless the defendant has

objected to the continuance and declared his or her readiness to proceed to trial.

§3. Subdivision 1 of section 255.20 of the crirhinal procedure law, as amended by
chapter 369 of the laws of 1982, is amended to read as follows:

1. Except as otherwise expressly provided by law, whether the defendant is represented
by counsel or elects to proceed pro se, all pretrial motions shall be served [or] and filed within
forty-five days after arraignment and before commencement of trial, or within such additional
time as the court may fix upon application of the defendant made prior to entry of judgment. In
an action in which an eavesdropping warrant and application have been furnished pursuant to
section 700.70 or a notice of intention to introduce evidence has been served pursuant to section
710.30, such period shall be extended until forty-five days after the last date of such service. If
the defendant is not represented by counsel and has requested an adjournment to obtain counsel

or to have counsel assigned, such forty-five day period shall commence on the date counsel
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initially appears on defendant's behalf. Any response by the prosecution to a pretrial motion shall

be served and filed within fifteen days of service of the motion, although for reasonable grounds

shown the court may extend such period.

§4. This act shall take effect 90 days after it shall have become law.

I. A proposed new Section 200.9-a of the Uniform Rules for New York State Trial Courts

§200.9-a Pretrial Conferences and Scheduling of Trials and Pmﬁial Hearings

(a) Following the determination of any pretrial motions pursuant to Article 255 of the
Criminal Procedure Law, the court shall conduct a pretrial conference. At the conference, the
court, in consultation with the parties, shall fix a date for commencement of trial if such a date
has not previously been fixed. If the court has not already conducted a pretrial hearing ordered
pursu.ant to Article 710 of the Criminal Procedure Law, the court, in consultation with the parties,
also shall fix a date for commencement of such hearing. The court also shall fix a date for a
second pretrial conference, which shall be held within seven days of the date fixed for
commencement of trial.

(b) At the second pretrial conference:

(1) the court shall determine, to the extent practicable, all preliminary evidentiary
matters, including, but not limited to, applications relating to the admissibility of the defendant's
prior convictions or alleged prior uncharged criminal, vicious or immoral acts;

(2) subject to a protective order, the prosecutor shall provide marked copies of all trial

exhibits and disclose any prior statements of witnesses that must be disclosed in accordance with

CPL § 240.45; and

76



(3) the court shall confirm the attorneys' availability on the date fixed for commencement
of trial or a pretrial hearing, or entertain an application for adjournment under subdivision (c) of
this section.

(c) The court may grant an application for adjournment of the date scheduled for
commencement of trial or a pretrial hearing only if (1) the sheriff fails to produce in court a
defendant in custody, except that the court may adjourn such date for a period not exceeding
seventy-two hours, (2) a defendant who has escaped from custody or previously has been
released on bail or on his or her own recognizance does not appear in court when required,

(3) a material witness or material evidence is unavailable despite the offering party's exercise of
due diligence to secure such witness or evidence and reasonable grounds exist to believe that the
witness or evidence will become available in a reasonable period, or (4) some other
unforeseeable circumstance has arisen that the court determines warrants an adjournment.

(d) On the date scheduled for commencement of trial or a pretrial hearing, the prosecutor
and the defense counsel must appear and be ready to proceed, or produce a substitute attorney
who is ready to proceed. Upon the failure of the prosecutor or defense counsel to so appear or
produce a substitute attorney, the court, to the extent consistent with the defendant's right to
effective assistance of counsel, may order that the trial or hearing proceed as scheduled, impose
financial sanctions against an attorney pursuant to Subpart 130-2 of these rules, order the
defendant's release from custody, grant the defendant's motion to suppress, or impose any other
sanction permitted by law that is appropriate under the circumstances.

(e) If the court is not available to adjudicate the trial or pretrial hearing on the scheduled

date, the appropriate administrative judge shall designate another judge to adjudicate the trial or
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hearing. If none is available, the court, in consultation with the parties, shall fix a new date for
commencement of the trial or hearing. Any conflicts that arise when two different courts have
scheduled an attorney to proceed with a trial or pretrial hearing on the same date shall be
resolved in accordance with Part 125 of these rules.

IL. A proposed new Section 200.9-b of the Uniform Rules for New York State Trial Courts

§200.9-b Written Statements of Readiness to Proceed to Trial

Following the determination of any pretrial motions pursuant to section 255.20 of the
Criminal Procedure Law, the parties shall submit to the court at each court appearance a written
statement stating whether they are ready to proceed to trial on that date. Such statement shall be

in a form prescribed by the Chief Administrator of the Courts.
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8. Prosecutor's Motion to Vacate Judgment
(CPL 440.10)

The Committee recommends that section 440.10(1) of the Criminal Procedure Law be
amended to provide a prosecutor with authority to move to vacate a judgment on the grounds
specified in that section.

Under section 440.10(1) of the CPL, a defendant, at any time after the entry of judgment,
may move to vacate the judgment on any number of specified grounds. This provision provides
a critical means of redressing an injustice that comes to light after the defendant has been
convicted and sentenced. In some cases, however, it is the prosecution that learns of the
injustice, and only after the defendant's appeals have been exhausted and the defendant is no
longer represented by counsel. For example, the prosecution may learn long after the case has
been disposed that the testimony of its primary witness was fabricated. In these situations, the
CPL currently provides no formal means by which the prosecution may seek to undo the
wrongful conviction. '

This measure would provide such a means. It would afford the prosecutor the same
authority as the defendant to move to vacate a judgment on one or more of the grounds specified
in section 440.10. Creation of such a procedure will better enable prosecutors to fulfill their
obligation to see that justice is realized when they learn of information that calls into question the
validity of a conviction.

Proposal

AN ACT to amend the criminal procedure law, in relation to motion to vacate judgment

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:

Section 1. The opening paragraph of subdivision 1 of section 440.10 of the criminal
procedure law is amended to read as follows:

At any time after the entry of a judgment, the court in which it was entered may, upon

motion of the defendant or the prosecutor, vacate such judgment upon the ground that:

§2. This act shall take effect immediately.
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0. Further Speedy Trial Reform
(CPL 30.30)

The Committee recommends that section 30.30 of the Criminal Procedure Law be
amended in a number of important respects. This measure, in conjunction with the Committee's
coordinated proposal of legislation and administrative rules to involve trial judges more actively
in promoting the parties’ readiness for trial, will go a long way toward expediting trials and
dispositions of criminal matters.

Section 30.30 of the CPL requires the prosecution to be ready for trial within six months
of commencement of a felony action, within 90 days of commencement of a criminal action
when the highest offense charged is a misdemeanor punishable by a prison sentence of more than
three months, within 60 days when the highest offense charged is a misdemeanor punishable by a
prison sentence of not more than three months, and within 30 days when the highest offense
charged is a violation. CPL §30.30(1). Various periods of time may be excluded in computing
these periods. CPL §30.30(4).

Section 30.30, which requires only that the prosecution declare its readiness for trial
within these prescribed periods and not that trials commence within any particular time, has been
largely unsuccessful in moving criminal cases to trial in timely fashion. Although delays in
bringing cases to trial are due in part to the huge criminal caseloads borne by judges, delays also
are a result, at least in some large urban jurisdictions and particularly in New York City, of a lack
of willingness of all sides to go to trial. To address this "culture of unreadiness" that has evolved
in these jurisdictions, the Committee has developed the aforementioned proposal to provide
criminal courts with greater authority to fix and enforce schedules for hearings and trials.
Modification of selected provisions of section 30.30, however, is also needed, and it is that
objective to which this measure is directed.

First, the measure would add a new subdivision 2-a to section 30.30 to provide that a
court may inquire into a prosecutor's statement of readiness and nullify such statement if the
court determines that the prosecution is not in fact ready for trial. This provision is necessary
because of the lack of clarity in current law concerning the extent to which a court may go
beyond a prosecutor's statement of readiness.

Second, the measure proposes a series of amendments designed to remedy the frustrating
disruption and delay that can result when a speedy trial motion is filed just as trial is about to
commence. A new paragraph (d) is added to section 30.30(3) to require that, unless good cause
is shown, a motion to dismiss under section 30.30 must be made at least 15 days before
commencement of trial. In addition, express authority is provided for the trial judge to reserve
decision on the motion until after the trial is completed and the verdict is rendered.

The new paragraph (d) also would require that the defendant's motion papers include
sworn factual allegations specifying the time periods that should be charged against the
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prosecution under the statute and the reasons why those periods should be included in the time
computation. The measure provides that failure to comply with these requirements could result
in summary denial of the motion. Under current law, the defendant need only allege that the
prosecution failed to declare its readiness for trial within the statutory time period, at which point
the burden shifts to the prosecution to identify the statutory exclusions on which it relies to bring
it within the time limit for declaring readiness. See, e.g., People v Berkowitz, 50 NY2d 333
(1980). Requiring that factual allegations be included in the motion would reduce the number of
patently non-meritorious speedy trial motions and enable the court to deny summarily those that
continue to be filed.

Finally, the measure would add a new subdivision 4-a to section 30.30 requiring the
court, whenever it is practicable to do so, to rule at each court appearance whether the
adjournment period following the court appearance is to be included or excluded in computing
the time within which the prosecution must be ready for trial under section 30.30. The absence
of such rulings can make it extremely difficult for trial judges to reconstruct at the time a speedy
trial motion is made whether adjournment periods throughout the life of the case should be
charged to the prosecution under the statute. Without the benefit of these rulings, transcription of
the minutes of numerous court appearances often must be ordered, causing considerable delay,
particularly when a speedy trial motion is made on the eve of trial.

Proposal

AN ACT to amend the criminal procedure law, in relation to speedy trial

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:
Section 1. Section 30.30 of the criminal procedure law is amended by adding a new
subdivision 2-a to read as follows:

2-a. Whenever pursuant to this section a prosecutor states or otherwise provides notice

that the people are ready for trial. the court may make inquiry of the prosecutor. If, after

conducting its inquiry. the court determines that the people are not ready to proceed to trial. the

prosecutor's statement or notice of readiness shall not be valid for purposes of this section.

§2. Subdivision 3 of section 30.30 of the criminal procedure law is amended by adding a
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new paragraph (d) to read as follows:

(d) A motion pursuant to subdivision one shall be made at least fifteen days before the

commencement of trial, provided. however, that for good cause shown the court may permit the

motion to be made at a later date, but not later than commencement of trial. The court may

reserve decision on such motion until after completion of the trial and a verdict has been

rendered and accepted by the court. The motion must be in writing and upon reasonable notice to

the prosecution and with opportunity to be heard. The motion papers shall contain sworn

allegations of fact specifying the adjournment periods that the defendant alleges should be

included in computing the time within which the people must be ready for trial pursuant to

subdivision one. and the reasons why such periods should be so included. If the motion papers

fail to comply with these requirements, the court may summarily deny the motion.

§3. Section 30.30 of the criminal procedure law is amended by adding a new subdivision

4-a to read as follows:

4-a. At each court appearance date preceding the commencement of trial in a criminal

action. the court, whenever it is practicable to do so. shall rule on whether the adjournment

period immediately following such court appearance date is to be included or excluded for the

purposes of computing the time within which the people must be ready for trial within the

meaning of this section. The court's ruling shall be noted in the court file.

§4. This act shall take effect 90 days after it shall have become law.
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10. Selection of Trial Jurors
(CPL Articles 270 and 360)

The Committee recommends that the current procedure for selecting trial jurors in
criminal cases, as prescribed in articles 270 and 360 of the Criminal Procedure Law, be amended
to ensure that those jurors who ultimately decide a case are fully prepared to do so.

Among the specific changes it proposes, this measure would eliminate current law's
provision for selection of "alternate" jurors and "trial" jurors. It would substitute a system
whereby a court, depending on its view of the anticipated length of the trial, would direct the
selection of: (i) at least 12 and up to 18 jurors in felony cases; or (ii) at least 6 and up to 8 jurors
in non-felony cases in which jury trials are required. No differentiation would be made at this
point in the status or responsibilities of the jurors thereby selected. The number of peremptory
challenges now provided for in the Criminal Procedure Law would not change.

Thereafter, following the evidentiary phase of the trial and the court's charge to the jury,
the 12 jurors (or 6 in a non-felony case) who actually are to decide the case would be selected.
The selection process would be a random one conducted by the clerk of the court in the presence
of the court, the defendant, the defense attorney and the prosecutor. The non-deliberating jurors -
- that is, those not selected to deliberate the case -- then would be available to serve just as
alternate jurors do now once deliberations have begun.

The virtues of this proposal are clear. Experience has shown that, under the current
system, alternate jurors often do not devote the required attention unless and until they are
actually substituted for a discharged juror. This has resulted in mistrials or, when alternate jurors
do not concede their inability to deliberate intelligently, uninformed jury verdicts. Under the
system proposed in this measure, however, until the clerk randomly selects the jurors after the
close of the proof and the charge, none would know whether or not he or she actually will be
among those who deliberate to decide the case. Thus all jurors would have a strong incentive to
pay close attention to the trial proceedings and, ultimately, be better prepared to participate in
deliberations.

We believe that this proposal would prove workable and would promote economy and
fairness. Similar procedures for selecting jurors exist in other states, including New Jersey and
Michigan.

Proposal

AN ACT to amend the criminal procedure law, in relation to formation of a jury

The People of the State of New York. represented in Senate and Assembly, do enact as
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follows:
Section 1. Section 270.05 of the criminal procedure law is REPEALED.
§2. Section 270.10 of the criminal procedure law is amended to read as follows:

§270.10. Trial Jury; formation in general; challenge to the panel. 1. The panel from

which the jury is drawn is formed and selected as prescribed in the judiciary law.

2. A challenge to the panel is an objection made to the entire panel of prospective trial
jurors returned for the term and may be taken to such panel or to any additional panel that may be
ordered by the court. Such a challenge may be made only by the defendant and only on the
ground that there has been such a departure from the requirements of the judiciary law in the
cirawing or return of the panel as to result in substantial prejudice to the defendant.

[2.]3. A challenge to the panel must be made before the selection of the jury
commences, and, if it is not, such challenge is deemed to have been waived. Such challenge
must be made in writing setting forth the facts constituting the ground of challenge. If such facts
are denied by the people, witnesses may be called and examined by either party. All issues of
fact and law arising on the challenge must be tried and determined by the court. If a challenge to
the panel is allowed, the court must discharge that panel and order another panel of prospective
trial jurors returned for the term.

§3. Subdivisions 3 and 4 of section 270.15 of the criminal procedure law, subdivision 3
as amended by chapter 634 of the laws of 1997, are amended to read as follows:

3. The court may thereupon direct that the persons excluded be replaced in the jury box
by an equal number from the panel or, in its discretion, direct tﬁat all sworn jurors be removed

from the jury box and that the jury box be occupied by such additional number of persons from
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the panel as the court shall direct. In the court’s discretion, sworn jurors who are removed from
the jury box as provided herein may be seated elsewhere in the courtroom separate and apart
from the unsworn members of the panel or may be removed to the jury room and allowed to
leave the courthouse. The process of jury selection as prescribed herein shall continue until at

least twelve persons and as many as eighteen persons, as the court in its discretion and taking

into consideration the anticipated length of the trial may direct. are selected and sworn as trial

jurors. [The juror whose name was first drawn and called must be designated by the court as the
foreperson, and no special oath need be administered to him or her.] If before [twelve] the

number of jurors the court has decided should be selected are all sworn, a juror already sworn for

any reason fails to appear in court within a reasonable period of time from the time that the court

has scheduled for the proceedings to resume or becomes unable to serve by reason of illness or

other physical incapacity or for any other reason, the court [must] may discharge him or her and

the selection of the trial jury must be completed in the manner prescribed in this section.

4. A challenge for cause of a prospective juror which is not made before he or she is
sworn as a trial juror shall be deemed to have been waived, except that such a challenge based
upon a ground not known to the challenging party at that time may be made at any time before a
witness is sworn at the trial. If such challenge is allowed by the court, the juror shall be
discharged and the selection of the trial jury shall be completed in the manner prescribed in this
section[, except that if alternate jurors have been sworn, the alternate juror whose name was first
drawn and called shall take the place of the juror so discharged].

§4. Subdivision 2 of section 270.25 of the criminal procedure law is amended to read as

follows:
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2. Each party must be allowed the following number of peremptory challenges:
(a) [Twenty for the regular jurors if] If the highest crime charged is a Class A felony,

[and two for each alternate juror] twenty if only twelve jurors are to be selected.

(b) [Fifteen for the regular jurors if] If the highest crime charged is a class B or class C

felony, [and two for each alternate juror] fifteen if only twelve jurors are to be selected.

(c) [Ten for the regular jurors in] In all other cases, [and two for each alternate juror] ten

if only twelve jurors are to be selected.

The total number of peremptory challenges specified in paragraphs (a). (b) and (c) of this

subdivision must be increased by two for each additional juror to be selected beyond the first

twelve selected.

§5. Section 270.30 of the criminal procedure law, as amended by chapter 1 of the laws of

1995, is amended to read as follows:

§270.30. Trial jury; [alternate jurors] selection of deliberating jurors. 1. [Immediately
after the last trial juror is sworn, the court may in its discretion direct the selection of one or
more, but not more than six additional jurors to be known as "alternate jurors", except that, in a
prosecution under section 125.27 of the penal law, the court may, in its discretion, direct the
selection of as many alternate jurors as the court determines to be appropriate. Alternate jurors
must be drawn in the same manner, must have the same qualifications, must be subject to the
same examination and challenges for cause and must take the same oath as the regular jurors] If

more than twelve jurors were selected and sworn, and if at the conclusion of the court's charge

more than twelve jurors remain on the jury, the clerk of the court, in the presence of the court, the

defendant. the defendant's attorney and the prosecutor. shall randomly draw the names of twelve
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of the remaining jurors, and those twelve jurors shall retire to deliberate upon a verdict. The juror

whose name was first drawn must be designated by the court as the foreperson, and no special

oath need be administered to him or her. After the [jury has] deliberating jurors have retired to

deliberate, the court must either (1) with the consent of the defendant and the [people]

prosecutor, discharge the [alternate] remaining non-deliberating jurors or (2) direct the [alternate]
remaining non-deliberating jurors not to discuss the case and must further direct that they be kept
separate and apart from the [regular] deliberating jurors. |

2. In any prosecution in which the people seek a sentence of death, the court shall not

discharge the [alternate] non-deliberating jurors when the [jury retires] deliberating jurors retire

to deliberate upon [its] their verdict and the [alternate] non-deliberating jurors, in the discretion

of the court, may be continuously kept together under the supervision of an appropriate public

servant or servants until such time as the [jury returns its] deliberating jurors return their verdict.

If the [jury returns] deliberating jurors return a verdict of guilty to a charge for which the death

penalty may be imposed, the [alternate] non-deliberating jurors shall not be discharged and shall
remain available for service during any separate sentencing proceeding which may be conducted
pursuant to section 400.27.

§6. Section 360.10 of the criminal procedure law, as amended by chapter 815 of the laws
of 1971, is amended to read as follows:

§360.10. Trial jury; formation in general. [1. A trial jury consists of six jurors, but
"alternate jurors" may be selected and sworn pursuant to section 360.35.

2.] The panel from which the trial jury is drawn is formed and selected as prescribed in

the uniform district court act, uniform city court act, and uniform justice court act. In the New
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York city criminal court the panel from which the jury is drawn is formed and selected in the
same manner as is prescribed for the formation and selection of a panel in the supreme court in
counties within cities having a population of one million or more.

§7. Section 360.20 of the criminal procedure law is amended to read as follows:

§360.20. Trial jury; examination of prospective jurors; challenges generally. If no
challenge to the panel is made as prescribed by section 360.15, or if such challenge is made and
disallowed, the court must direct that the names of six members of the panel be drawn and called.

Such persons must take their places in the jury box and must be immediately sworn to answer

truthfully questions asked them relative to their qualifications to serve as jurors in the action.
The procedural rules prescribed in section 270.15 with respect to the examination of the
prospective jurors and to challenges are also applicable to the selection of a trial jury in a local

criminal court, except that in a local criminal court the process of jury selection as prescribed in

section 270.15 shall continue until at least six persons and as many as eight persons, as the court

in its discretion and taking into consideration the anticipated length of the trial may direct, are

selected and sworn as trial jurors.

§8. Subdivision 2 of section 360.30 of the criminal procedure law is amended to read as

follows:

2. Each party must be allowed three peremptory challenges if only six jurors are to be

selected. The total number of peremptory challenges must be increased by one for each

additional juror to be selected beyond the first six selected. When two or more defendants are

tried jointly, such challenges are not multiplied by the number of defendants, but such defendants

are to be treated as a single party. In any such case, a peremptory challenge by one or more
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defendants must be allowed if a majority of the defendants join in such challenge. Otherwise, it
must be disallowed.
§9.  Section 360.35 of the criminal procedure law is amended to read as follows:

§360.35. Trial jury; [alternate juror] selection of 'deliberating jurors.

1. [Immediately after the last trial juror is sworn, the court may in its discretion direct the
selection of either one or two additional jurors to be known as "alternate jurors." The alternate
jurors must be drawn in the same manner, must have the same qualifications, must be subject to
the same examination and challenges for cause and must take the same oath as the regular jurors.
Whether or not a party has used its peremptory challenge in the selection of the trial jury, one

peremptory challenge is authorized in the selection of the alternate jurors] If more than six jurors

were selected and sworn, and if at the conclusion of the court's charge more than six jurors

remain on the jury. the clerk of the court, in the presence of the court, the defendant, the

defendant's attorney and the prosecutor, shall randomly draw the names of six of the remaining

jurors, and those six jurors shall retire to deliberate upon a verdict. The juror whose name was

first drawn must be designated by the court as the foreperson. and no special oath need be

administered to him or her.

2. The provisions of section [270.35] 270.30 with respect to [alternate] non-deliberating
jurors are also applicable to a trial jury in a local criminal court.
§10. The criminal procedure law is amended by adding a new section 360.37 to read as

follows:

§360.37. Trial jury; discharge of juror; replacement of juror during deliberations.

The provisions of section 270.35 with respect to discharge of a sworn juror and replacement of a
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deliberating juror with a non-deliberating juror are applicable to a trial jury in a local criminal

court.

§11. This act shall take effect 90 days after it shall have become law.
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11. Motion to Dismiss Indictment for Failure to Afford
Defendant the Right to Testify Before Grand Jury
(CPL 210.20)

_ The Committee recommends that section 210.20(1)(c) of the Criminal Procedure Law be
amended to provide that an order dismissing an indictment for failure to afford the defendant an
opportunity to testify before the grand jury shall be conditioned upon the defendant actually
testifying before the grand jury to which the charges are to be resubmitted.

Section 190.50(5)(a) of the Criminal Procedure Law requires the district attorney to notify
a defendant who has been arraigned in a local criminal court upon an undisposed felony
complaint that a grand jury proceeding against the defendant is pending and to afford the
defendant a reasonable time to exercise the right to testify before the grand jury. Paragraph (c) of
subdivision five provides that any indictment obtained in violation of paragraph (a) is invalid and
must be dismissed upon a motion pursuant to section 210.20. Three Appellate Divisions have
construed the language of paragraph (c) as requiring dismissal of an indictment where the People
fail to give the notice required by paragraph (a) and as precluding an order conditioning a
dismissal upon the defendant appearing before a grand jury to which the charges are re-presented.
See Borrello v Balbach, 112 AD2d 1051 (2d Dept. 1985). Accord People v Massard, 139 AD2d
927 (4th Dept. 1988); People v Bey-Allah, 132 AD2d 76 (1st Dept. 1987).

In Borrello v Balbach, the Second Department acknowledged that several lower courts
had fashioned orders conditioning dismissal on the defendant exercising his or her right to testify
before the grand jury. The Court, however, rejected this approach, saying:

To dismiss the indictment outright, it is claimed, would merely

- encourage the insincere defendant to engage in gamesmanship to
delay his prosecution. Such reasoning, however, overlooks the fact
that the People may in the first instance avoid any gamesmanship

_ by duly notifying the defendant of the date on which the charges
will be presented to the Grand Jury. Moreover, the five-day time
limitation for making a motion to dismiss contained in CPL
190.50(5)(c) adequately serves to separate those defendants who
sincerely wish to testify before the Grand Jury from those with no
such intention.

Accordingly, we conclude that where a person is entitled to relief
under CPL 190.50(5), the only proper remedy is outright dismissal
of the indictment, in view of the mandatory language contained in
paragraph (c) of that subdivision and the absence of any statutory
basis for the expedient solution of a conditional dismissal.

112 AD2d at 1053 (citations omitted).
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Notwithstanding these Appellate Division rulings, the lower courts have struggled to
avoid the necessity of dismissing an indictment where the People have failed to give the notice
required by section 190.50(5), if the defendant does not intend to take advantage of the right to
testify when the case is represented to the grand jury. In People v Garcia, N.Y.L.J., October 5,
1989, p. 23, col. 2 (Sup. Ct. N.Y. Co.), for example, the Court held that defendant's challenge to
a conditional order of dismissal was barred by laches. The Court stated:

While the Appellate Division, Second Department noted in Borrello
supra, that it felt that there were sufficient statutory safeguards to prevent
gamesmanship by insincere defendants serving grand jury notice, this
court's practical experience has been to the contrary. Given the difficulties
of both scheduling and rescheduling grand jury presentations and the cost
in prosecutor, police and court time, a conditional dismissal is appropriate
and just and should be authorized. The court commends an appropriate
amendment to CPL 190.50 to the Legislature's attention.

See also People v Lynch, 138 Misc 2d 331, 336 (Sup. Ct. Kings Co. 1988) (converting motion to
dismiss indictment based on failure to accord defendant the right to testify into motion to dismiss
in interests of justice and denying motion on ground that dismissing indictment without
defendant's agreeing to testify would serve no purpose); People v Salazar, 136 Misc 2d 992 (Sup.
Ct. Bronx Co. 1987) (refusing to dismiss indictment where defendant did not intend to testify

before a grand jury).

In accordance with the suggestion in People v Garcia, this measure would amend section
210.20 to provide that an order dismissing an indictment for the People's failure to afford the
defendant an opportunity to appear before the grand jury shall be conditioned upon the defendant
exercising his or her right to testify before another grand jury to which the charges are to be
resubmitted. The measure further provides that the court, in its order, may direct that the
defendant testify first before any other witnesses or evidence are presented. Following the order,
the prosecutor must provide the defendant with a reasonable opportunity to testify before the
grand jury. If the defendant fails to do so, the court, upon the prosecutor's application, must
vacate the order and reinstate the indictment. Such an amendment would protect the defendant's
right to testify before the grand jury, but would avoid the burden of re-presenting cases to the
grand jury where the defendant has no intention of invoking that right.

Proposal

AN ACT to amend the criminal procedure law, in relation to motion to dismiss indictment for
failure to notify defendant of right to testify before grand jury

The People of the State of New York. represented in Senate and Assembly. do enact as
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follows:

Section 1. Paragraph (c) of subdivision 1 of section 210.20 of the criminal procedure law
is amended to read as follows:

(c) The grand jury proceeding was defective, within the meaning of section 210.35,

provided that where the defect is as set forth in subdivision four of that section. an order of

dismissal entered pursuant to this subdivision shall be conditioned upon the defendant testifying

before another grand jury to which the charge or charges are to be resubmitted. In its order. the

court may direct that the defendant testify first before any other witnesses or evidence are

presented. Following such an order, the prosecutor shall provide the defendant with a reasonable

opportunity to testify before the grand jury. If the defendant fails to so testify, without a

reasonable excuse therefor. the court. upon application of the prosecutor, shall vacate the order of

dismissal and order the indictment reinstated; or

§2. This act shall take effect 90 days after it shall have become a law.
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12.  Discovery of Search Warrant Documents
and Seized Property (CPL 240.20)

The Committee recommends that section 240.20(1)(f) of the Criminal Procedure Law be
amended to provide that any property seized pursuant to the execution of a search warrant
relating to the criminal action or proceeding, and the inventory or return of such property, shall
be discoverable by the defendant. The Committee also recommends that a new paragraph (1) be
added to section 240.20(1) providing that the search warrant, the search warrant application and
the documents or transcript of any testimony or other oral communication offered in support of
the search warrant application also shall be discoverable by the defendant, except to the extent
such material or information is protected from disclosure by a court order.

Under section 240.20 of the Criminal Procedure Law, upon a defendant's service of a
demand to produce, the prosecution must disclose to the defendant and make available for
inspection, photographing, copying or testing various information and material. CPL §
240.20(1). Conspicuously absent from the detailed listing of such information and material,
however, is the property that has been seized pursuant to a search warrant relating to the case,
and the search warrant itself and its underlying documents (including the search warrant
application and the supporting affidavits). The absence of an express statutory direction has
engendered confusion as to whether these items are subject to discovery.

In the Committee's view, fairness and efficiency dictate that these items be subject to
discovery in routine cases, and that the Criminal Procedure Law so provide. The defense should
be entitled to inspect any property seized pursuant to a search warrant relating to the case and the
written inventory of such property (see CPL § 690.50(4), requiring the police to prepare such an
inventory). In addition, to enable it to prepare any potential motion to contravene the search
warrant, the defense should be entitled to copies of the warrant and its underlying documents.

Accordingly, this measure would amend section 240.20(1)(f) of the CPL to include
among the property that the prosecution must disclose to the defense any property seized
pursuant to a search warrant relating to the case and the inventory or return of such property; the
measure also would add a new paragraph (1) to section 240.20(1) of the CPL to require the
prosecution to disclose a copy of the search warrant, the search warrant application and the
documents or transcript of any testimony or other oral communication offered in support of the
search warrant application. Of course, in those cases in which disclosure of any of these items
would raise a risk of harm to any individual, interfere with an ongoing law enforcement
investigation or have some other significant adverse effect, the prosecution could seek a
protective order from the court limiting or denying such disclosure (see CPL §240.50).

Proposal

AN ACT to amend the criminal procedure law, in relation to discovery of search warrants and
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related materials

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (f) of subdivision 1 of section 240.20 of the criminal procedure law,
as amended by chapter 795 of the laws of 1994, is amended to read as follows:

(f) Any other property obtained from the defendant, or a co-defendant to be tried jointly,

as well as any property seized pursuant to the execution of a search warrant relating to the

criminal action or proceeding and the inventory or return of such property;

§2. Subdivision 1 of section 240.20 of the criminal procedure law is amended by adding
a new paragraph (1) to read as follows:

(1) Any search warrant relating to the criminal action or proceeding, the search warrant

application and the documents or transcript of any testimony or other oral communication offered

in support of the search warrant application, except such material or information as is protected

from disclosure by a court order issued pursuant to law.

§3. This act shall take effect immediately.
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13.  Anonymous Jury
(CPL 270.15)

The Committee recommends that a new subdivision 1-b be added to section 270.15 of the
Criminal Procedure Law to permit the court to issue a protective order precluding disclosure of
jurors' and prospective jurors' names and addresses to any person where the court determines that
there is a likelihood that one or more jurors or prospective jurors will be subject to bribery,
tampering, injury, harassment or intimidation.

Subdivision 1-a of section 270.15 of the Criminal Procedure Law now provides that the
court may issue a protective order regulating disclosure of the business or residential address of
any prospective or sworn juror to any person or persons, other than to counsel for either party.
Significantly, subdivision 1-a, which the measure retains, does not allow the court to protect
jurors' and prospective jurors' names from disclosure, nor does it provide complete assurance that
jurors' addresses will not be disclosed to defendant by defense counsel. See New York Criminal
Procedure Law §270.15, Supplementary Practice Commentary (McKinney Supp. 1989, pp. 199-
200) (potential conflict between attorney's faithfulness to officer-of-the-court code and attorney-
client relationship "could cause trouble in the very type case for which this legislative protection
is created"). While salutary, subdivision 1-a may not provide sufficient protection for jurors and
prospective jurors in all cases.

Although there are no reported New York State appellate cases addressing the propriety
of withholding the names and addresses of jurors and prospective jurors, an anonymous jury was
selected in the celebrated 1983 Brinks case in Orange County. See also People v Watts, 173 Misc
2d 373, 377 (Sup. Ct., Richmond Cty. 1997) (holding that a defendant’s statutory right to
knowledge of jurors’ names and addresses may be forfeited where defendant’s acts represent a
“clear threat to either the safety or integrity of the jury”). Moreover, the federal courts are in
agreement that a trial judge has the discretion to protect the identities of jurors and prospective
jurors in an appropriate case. See United States v Scarfo, 850 F.2d 1015, 1021-1023 (3rd Cir.),
cert. denied, 488 U.S. 910 (1988) (motion to impanel an anonymous jury granted where alleged
boss of organized crime group was charged with conspiracy and extortion, prospective witness
and judge had been murdered in the past and attempts had been made to bribe other judges);
United States v Persico, 832 F.2d 705, 717 (2d Cir. 1987), cert. denied, 486 U.S. 1022 (1988)
(upholding decision to impanel anonymous jury based on violent acts committed in normal
course of Columbo Family business, the Family's willingness to corrupt and obstruct criminal
justice system and extensive pretrial publicity); United States v Ferguson, 758 F.2d 843, 854 (2d
Cir.), cert. denied, 474 U.S. 841 (1985) (trial court justified in keeping jurors' identities secret
where evidence that defendants had discussed killing five government witnesses and "Wanted:
Dead or Alive" poster of another government witness had been circulated); United States v
Thomas, 757 F.2d 1359, 1362-1365 (2d Cir. 1985), cert. denied, 479 U.S. 818 (1986)
(anonymous jury impaneled where defendants charged with narcotics, firearm and RICO
violations and government submitted evidence that defendants had bribed a juror at a prior trial
and had put out a contract on the life of the chief government witness); United States v Barnes,
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604 F.2d 121, 140-141 (2d Cir. 1979), cert. denied, 446 U.S. 907 (1980) (court properly directed
jurors not to disclose their names and addresses where notwithstanding that no actual threats
were received, the seriousness of the charges, the extent of pretrial publicity and the history of .
attempts to influence and intimidate jurors in multi-defendant narcotics cases tried in the
Southern District of New York was sufficient to put the court on notice that safety precautions
should be taken). See generally United States v Gambino, 809 F.Supp.1061, 1064-1065
(S.D.N.Y. 1992).

In United States v Thomas, defendants claimed that impanelment of an anonymous jury
deprived them of due process by destroying the presumption of innocence. The Second Circuit
rejected this argument, saying:

[P]rotection of jurors is vital to the functioning of the criminal
justice system. As a practical matter, we cannot expect jurors to
"take their chances" on what might happen to them as a result of a
guilty verdict. Obviously, explicit threats to jurors or their families
or even a general fear of retaliation could well affect the jury's
ability to render a fair and impartial verdict. Justice requires that
when a serious threat to juror safety reasonably is found to exist,
precautionary measures must be taken.

E I I

Nevertheless, we do not mean to say that the practice of
impaneling an anonymous jury is constitutional in all cases. As
should be clear from the above analysis, there must be, first, strong
reason to believe that the jury needs protection and, second,
reasonable precaution must be taken to minimize the effect that
such a decision might have on the jurors' opinions of the
defendants.

757 F.2d at 1364-1365. Accord United States v Scarfo, 850 F.2d at 1021-1023 (selection of
anonymous jury did not impair defendant's right to exercise peremptory challenges or infringe on
the presumption of innocence).

There are compelling policy considerations favoring the use of anonymous juries in
appropriate cases. As the Third Circuit observed in United States v Scarfo:

Juror's fears of retaliation from criminal defendants are not
hypothetical; such apprehension has been documented .... As
judges, we are aware that, even in routine criminal cases,
veniremen are often uncomfortable with disclosure of their names
and addresses to a defendant. The need for such information in
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preparing an effective defense is not always self-evident. If, in
circumstances like those in Barnes, jury anonymity promotes
impartial decision making, that result is likely to hold equally true
in less celebrated cases.

The virtue of the jury system lies in the random summoning from
the community of twelve "indifferent" persons - "not appointed till
the hour of trial" - to decide a dispute, and in their subsequent,
unencumbered return to their normal pursuits. The lack of
continuity in their service tends to insulate jurors from
recrimination for their decisions and to prevent the occasional
mistake of one panel from being perpetuated in future
deliberations. Because the system contemplates that jurors will
inconspicuously fade back into the community once their tenure is
completed, anonymity would seem entirely consistent with, rather
than anathema to, the jury concept. In short, we believe that the
probable merits of the anonymous jury procedure are worthy, not
of a presumption of irregularity, but of disinterested appraisal by
the courts.

850 F.2d at 1023 (citations omitted). These considerations, together with the lack of any
constitutional bar to impanelment of an anonymous jury, warrant passage of legislation that
expressly would permit the court to protect the identities of jurors from disclosure.

This measure provides that any party may move within three days prior to the
commencement of jury selection for an order directing that jurors and prospective jurors names
and residential or business addresses not be disclosed to any person. The court may permit the
filing of such a motion thereafter, for good cause shown. The measure requires that the motion be
made under seal, and directs that any.papers submitted in support thereof or in opposition thereto,
as well as any record of the proceedings, remain under seal unless otherwise ordered by the court.
The court must make findings of fact “essential to the determination” of the motion and may
conduct a hearing, provided that any such hearing “shall be closed.” At a hearing on the motion,
the moving party is required to show by clear and convincing evidence that such an order is
necessary. The court may issue the protective order only when, based on the “totality of the
circumstances,” it determines “that there is a likelihood that one or more jurors or prospective
jurors will be subject to bribery, tampering, injury, harassment or intimidation.”

To balance any adverse effect on defendant of withholding the identities of jurors, this
measure permits the court to enlarge the scope and duration of voir dire. See United States v
Scarfo, 850 F.2d at 1017 (potential jurors completed written questionnaires encompassing wide
range of personal demographics and jurors questioned personally by court and counsel); United
States v Persico, 832 F.2d at 717 (searching voir dire conducted by trial judge alleviated risk that
use of anonymous jury would cast unfair aspersions on defendants); United States v Barnes, 604
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F.2d at 142 (no denial of right to exercise challenges where parties had "arsenal of information”
about prospective jurors based on extensive voir dire).

The measure further seeks to offset any prejudicial effect of selecting jurors on an
anonymous basis by requiring the court to give a precautionary instruction to the jury upon
defendant's request. See United States v Thomas, 757 F.2d at 1364-1365 (trial judge's
explanation to the jury minimized potential for prejudice to defendant). But see United States v
Scarfo, 850 F.2d at 1026 (suggesting that if court had not made a point of discussing anonymity,
jurors simply might have assumed nondisclosure to be the normal course).

The measure also makes a conforming change to subdivision one of section 270.15, and
further provides that, if the court issues a protective order under subdivision 1-b and a party or
counsel is aware of or otherwise learns of the identity of a juror or prospective juror, that party or
counsel must notify the court and the other party of that fact. The court may then, in its
discretion, take appropriate action, including but not limited to discharging or releasing the juror
or directing disclosure of the juror’s identity to the other party.

Proposal

AN ACT to amend the criminal procedure law, in relation to anonymous juries

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Paragraph (a) of subdivision 1 of section 270.15 of the criminal procedure
law, as amended by chapter 467 of the laws of 1985, is amended to read as follows:

(2) If no challenge to the panel is made as prescribed by section 270.10, or if such
challenge is made and disallowed, the court shall direct that the names of not less than twelve

members of the panel be drawn and called as prescribed by the judiciary law, except as otherwise

required by this section. Such persons shall take their places in the jury box and shall be

immediately sworn to answer truthfully questions asked them relative to their qualifications to

serve as jurors in the action. In its discretion, the court may require prospective jurors to
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complete a questionnaire concerning their ability to serve as fair and impartial jurors, including
but not limited to place of birth, current address, education, occupation, prior jury service,
knowledge of, relationship to, or contact with the court, any party, witness or attorney in the
action and any other fact relevant to his or her service on the jury. An official form for such
questionnaire shall be developed by the chief administrator of the courts in consultation with the
administrative board of the courts. A copy of questionnaires completed by the members of the
panel shall be given to the court and each attorney prior to examination of prospective jurors.
§2. Section 270.15 of the criminal procedure law is amended by adding a new

subdivision 1-b to read as follows:

1-b. (a) Any party may make a motion for an order protecting the names and business or

residential addresses of jurors and prospective jurors from disclosure to any person. The

procedure for bringing on such a motion shall, except as otherwise provided herein, accord with

the procedure prescribed in subdivisions one and two of section 210.45 of this chapter. Such a

motion shall be made no later than three days. excluding Saturdays. Sundays and holidays. prior

to the commencement of jury selection. but for good cause may be made thereafter. The motion

shall be made under seal. and any papers submitted in support thereof or in opposition thereto as

well as any record of the proceedings shall remain under seal unless otherwise ordered by the

court. The court shall make findings of fact essential to the determination thereof and, if

necessary. shall conduct such a hearing as the court may require. provided that any such hearing

shall be closed. All persons giving factual information at such hearing must testify under oath,

except that unsworn evidence pursuant to subdivision two of section 60.20 of this chapter also

may be received. Upon such hearing. hearsay evidence shall be admissible to establish any
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material fact.

(b) At the hearing, the moving party shall bear the burden of proving by clear and

convincing evidence that a protective order is necessary. The court may issue a protective order

pursuant to this subdivision only when. based on the totality of the circumstances, it determines

that there is a likelihood that one or more jurors or prospective jurors will be subject to bribery.

tamperine. injury. harassment or intimidation.

(c) If the court grants the motion, it shall direct that all jurors and prospective Jurors

thereafter shall be identified by some means other than their names. The court may enlarge the

scope and duration of the parties' examination of prospective jurors to assure that the parties have

sufficient information upon which to base the exercise of peremptory challenges and challenges

for cause pursuant to sections 270.20 and 270.25.

(d) If the court grants the motion. and a party or counsel is aware of or otherwise learns of

the identity of a juror or prospective juror. that party or counsel shall notify the court and the

other party of the fact that it knows the identity of a juror. The court, in its discretion, may then

take appropriate action, including but not limited to discharging or releasing the juror or

prospective juror or directing disclosure of the juror’s identity to the other party.

(e) Upon request by a defendant. but not otherwise. the court shall instruct the jury

that the fact that the jury was selected on an anonymous basis is not a factor from which any

inference unfavorable to the defendant may be drawn.

§4. This act shall take effect 90 days after it shall have become a law.
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14.  Revision of the Contempt Law
(Judiciary Law Article 19)

The Committee recommends that Article 19 of the Judiciary Law be amended to effect
comprehensive reform of the law governing contempt. This measure was originally proposed in
2000 by the Chief Administrative Judge’s Advisory Committee on Civil Practice, and appeared
in revised form in that Committee’s 2001 Report to the Chief Administrative Judge. The measure
was then referred to this Committee for review, and was further revised to incorporate provisions
authorizing, inter alia: the setting of bail on an alleged or adjudicated contemnor where there is
reasonable cause to believe such is necessary to insure the individual’s future appearance when
required; the use of bench warrants in certain circumstances to bring an alleged or adjudicated
contemnor before the court; the assignment of counsel pursuant to Article 18-B of the County
Law for indigent contemnors facing a possible jail sanction or appealing a sanction that includes
jail; the vacating or modification of a previously entered contempt finding or sanction by the '
court that entered it; and the appointment by an administrative judge or appellate court of a
“disinterested member of the bar” to prosecute a contempt charge or respond to an appeal of a
contempt finding. The measure, as so revised, appeared in both Committees’ 2002 Reports to the
Chief Administrative Judge. In 2003, a few additional changes were made at the recommendation
of the Chief Administrative Judge’s Advisory Committee on Local Courts.

The measure repeals Article 19 of the Judiciary Law in its entirety, replacing the largely
outdated and often confusing language of that Article with more modern terminology, and
eliminating provisions that are duplicative or have outlived their usefulness. At the same time,
the measure retains, albeit in a more comprehensible form, virtually all of the concepts
traditionally associated with a court’s exercise of the contempt power, including “summary”
contempt (section 75 3(1)),' the authority to impose fines and/or jail as sanctions for
contemptuous conduct, and the authority to apply these sanctions either as a punishment for such
conduct (section 751), or as a remedy where the conduct interferes with or otherwise prejudices
the rights or remedies of a party to an action or proceeding (section 752).

In defining contempt under proposed section 750, the measure eliminates all references
to “civil” and “criminal” contempt -- concepts that have generated substantial litigation and
confusion in the past -- and replaces them with an inclusive definition that, despite its brevity,
encompasses nearly all of the conduct constituting “civil” and “criminal” contempt under
existing Judiciary Law sections 750 and 753.2 To conform with the Penal Law, which uses the

! Unless otherwise specifically noted, all parenthetical section references are to proposed sections of Article 19 of
the Judiciary Law, as added by this measure.

% This is accomplished, in part, through the use of a single “catch-all” provision in proposed section 750(4), which
includes within the definition of contempt under Article 19 “any other conduct designated by law as a contempt.”
This provision replaces several cumbersome cross-references in existing Judiciary Law section 750 to, inter alia, the
“unlawful practice of law” under Judiciary Law Article 15, and an employer’s subjection of an employee to “penalty
or discharge” for jury service, in violation of Judiciary Law section 5 19 (see, e.g., subdivisions (A)(7) and (B) of
existing Judiciary Law section 750).
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term “intentionally” rather than “willfully” in defining the mens rea for various offenses under
that chapter, the measure has been amended this year to replace “willful” with “intentional” in
the proposed section 750 definition of contempt. It should be noted, however, that, in so
harmonizing the two chapters, no substantive change in the “mens rea” requirement for contempt
under Judiciary Law Article 19 is intended.

Where a person is found to have engaged in conduct constituting contempt under
proposed section 750, the court, under proposed sections 751 and 752, may “punish” or
“remedy” the contempt, through the imposition of a fine or imprisonment, or both, in accordance
with the procedures set forth in those sections.

Thus, for example, under proposed section 751 (“Punitive contempt; sanctions”), where
the court makes a finding of contempt and seeks to punish the contemnor, it may do so by
imposing a fine or a jail sanction of up to six months, or both. Where the contempt involves
willful conduct that disrupts or threatens to disrupt court proceedings, or that “undermines or
tends to undermine the dignity and authority of the court,” the permissible fine under that section

may not exceed $5000 “for each such contempt.” In fixing the amount of the fine or period of
imprisonment, the court, under proposed section 751(2), must consider “all the facts and
circumstances directly related to the contempt,” including the nature and extent of the contempt,
the amount of gain or loss caused thereby, the financial resources of the contemnor and the effect
of the contempt “upon the court, the public, litigants or others.” The measure also directs that,
where a punitive sanction of a fine or imprisonment is imposed, the underlying contempt finding
must be based “upon proof beyond a reasonable doubt” (section 753(5)).

The court also has the authority, under proposed section 752 (“Remedial contempt;
sanctions”), to impose a remedial sanction for a contempt in order to “protect or enforce a right
or remedy of a party to an action or proceeding or to enforce an order or judgment.” As with the
punitive contempt sanction, this remedial sanction would be in the form of a fine (including
successive fines) or imprisonment, or both (section 752). The measure requires, however, that in
imposing a remedial fine or term of imprisonment, the court must direct that the imprisonment,
and the cumulation of any successive fines imposed, “continue only so long as is necessary to
protect or enforce such right, remedy, order or judgment” (section 752). Where a remedial
sanction for contempt is imposed, the underlying contempt finding must be supported by “clear
and convincing” evidence (section 753(5)).

The measure provides that a court’s finding of contempt must be in writing and must
“state the facts which constitute the offense” (section 754). Similarly, if a sanction is imposed,
the order imposing it must be in writing, and “shall plainly and specifically prescribe the
punishment or remedy ordered therefor” (section 754). However, where a contempt is summarily
punished pursuant to proposed section 753(1), the facts supporting the contempt finding, and the
specific punishment imposed thereon, shall be placed on the record, to be followed “as soon
thereafter as is practicable” by a written finding and order (proposed section 754).
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The procedures governing contempt proceedings, including the summary adjudication
and punishment of contempt, are set forth in proposed section 753 (“Procedure”). With regard to
summary contempt, the measure provides, in substance, that where the contempt is

committed in the immediate view and presence of the court [it]
may be punished summarily where the conduct disrupts
proceedings in progress, or undermines or threatens to undermine
the dignity and authority of the court in a manner and to the extent
that it reasonably appears that the court will be unable to continue
to conduct its normal business in an appropriate way.

Proposed section 753(1).

The measure also provides that, before a person may be summarily found in contempt and
punished therefor, the court must give the person “a reasonable opportunity to make a statement
on the record in his or her defense or in extenuation of his or her conduct” (section 753(1)).

Where the contempt is not summarily punished, the court, under proposed section 753(2),
must provide the alleged contemnor with written notice of the contempt charge, an opportunity to
be heard and to “prepare and produce evidence and witnesses in his or her defense,” the right to
assistance of counsel and the right to cross-examine witnesses. Where the contemptuous conduct
involves “primarily personal disrespect or vituperative criticism of the judge,” and the conduct is
not summarily punished, the alleged contemnor is entitled to a “plenary hearing in front of
another judge designated by the administrative judge of the court in which the conduct occurred”
(section 753(3)). This judicial disqualification provision, which has no analogue in existing
Judiciary Law Article 19, is modeled after the Rules of the Appellate Division (see, section
604.2(d) of the Rules of the First Department and section 701.5 of the Rules of the Second
Department), and is intended to insure that due process is satisfied in cases where the
contemptuous conduct involves a particularly egregious personal attack on the judge. See,
generally, Mayberry v Pennsylvania, 400 U.S. 455 (1971).

Proposed section 753 includes an additional provision not found in existing Article 19
that would allow for the appointment by an Administrative Judge (or the appellate court on an
appeal of a contempt adjudication) of a “disinterested member of the bar” to prosecute a
contempt charge or respond to a contempt appeal (section 753(4)). This provision is intended to
address the situation in which, due to the nature of the alleged contempt or the circumstances of
its commission, there is no advocate to pursue the contempt charge in the trial court or argue in
favor of upholding the contempt finding on appeal. Where, for example, a contempt is committed
by a non-party to a civil or criminal case (e.g., a reporter violates a trial judge’s order prohibiting
the taking of photographs in court), or involves misconduct by a party that does not affect the
opposing party’s rights or remedies, the court may be forced to either pursue the contempt charge
itself, or forgo prosecution altogether. By allowing for the appointment in these situations of a
disinterested attorney to pursue the contempt charge, and to argue in support of any resulting
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contempt ruling on appeal, this provision fills a critical gap in existing Article 19 and insures that
the fundamental nature of the adversarial process remains intact.’

The measure provides that where a person charged with contempt is financially unable to
obtain counsel, and the court determines that, upon a finding of contempt, it might impose a
sanction of imprisonment, the court must, unless it punishes the contempt summarily under
proposed section 753(1), assign counsel pursuant to Article 18-B of the County Law (section
753(6)). The requirement that the court, before assigning counsel, make a preliminary
determination that it may impose jail as a sanction if a contempt is found, is intended to eliminate
the need to assign counsel in every single contempt case involving an indigent contemnor (see,
existing Judiciary Law section 770 [providing, in pertinent part, that where it appears thata
contemnor is financially unable to obtain counsel, “the court may in its discretion assign counsel
to represent him or her”], emphasis added). Notably, the measure requires that counsel be
assigned regardless of whether the indigent contemnor is facing a “punitive” jail sanction under
proposed section 751, or a “remedial” jail sanction under proposed section 752 (see, generally,
People ex rel Lobenthal v Koehler, 129 AD2d 28, 29 [1st Dept. 1987] [holding that, under U.S.
Supreme Court precedent, an indigent alleged contemnor facing possible jail as a sanction has the
right to assigned counsel, regardless of whether the charged contempt is “civil” or “criminal” in
nature]; see also, Hickland v Hickland, 56 AD2d 978, 980 [3d Dept. 1977)).

Similarly, the measure requires that, where an adjudicated contemnor who is financially
unable to obtain counsel appeals a contempt ruling that includes a sanction of imprisonment, the
appellate court must assign counsel pursuant to Article 18-B (section 755(2)). Because existing
Article 18-B of the County Law contains no express reference to the assignment of counsel to
indigent persons charged with contempt under the Judiciary Law, the measure makes conforming
changes to County Law section 722-a to include these Judiciary Law contempt proceedings
(other than summary proceedings) and appeals within the scope of proceedings to which Article
18-B applies (see, section 5 of the measure). '

With regard to appeals generally, the measure provides that an “adjudication of
contempt” -- which is defined in proposed section 755(1) as the court’s written “finding” of
contempt together with its written order imposing a sanction, if any -- is “immediately appealable
and shall be granted a preference by the appellate court” (section 755(1)). Such appeals are to be
governed by the provisions of CPLR Articles 55, 56 and 57, and “shall be in accordance with the
applicable rules of the appellate division of the department in which the appellate court is
located” (section 755(2)). As previously noted, in the interest of uniformity, the measure
eliminates the requirement, found in existing Judiciary Law section 752, that review of summary

! The Committee recognizes that, under existing practice, where a summary contempt ruling is challenged by way of
a CPLR Article 78 proceeding in accordance with existing Judiciary Law section 752, the issuing judge, as the
named respondent, is generally represented by the State Attorney General’s Office. As discussed, infra, however,
under this measure, all contempt rulings, including those rendered summarily, will be appealable only pursuant to
CPLR Articles 55, 56 and 57.
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contempt rulings be had pursuant to CPLR Article 78, and requires that all appeals of Article 19
contempt adjudications be pursuant to the aforementioned “appeal” articles of the Civil Practice
Law and Rules (see, section 3 of the measure [amending CPLR section 7801(2) to conform that
section to proposed Judiciary Law section 755(2)]). In addition to these appellate provisions,
proposed section 755 contains a related provision, not found in existing Judiciary Law Article 19,
authorizing the court that makes a contempt finding or issues an order imposing a sanction
thereon, to vacate or modify such finding or order “at any time after entry thereof” (section
755(3)).

One of the most significant provisions of the measure is proposed section 756, which
authorizes, inter alia, the issuance of a securing order to insure an alleged or adjudicated
contemnor’s presence in court when required, as well as the issuance of a bench warrant directing
a police officer to bring a contemnor before the court “forthwith.” Although existing Judiciary
Law Article 19 includes references to a contemnor’s giving an “undertaking” for his or her
appearance in court, and to the “prosecution” of the undertaking where the contemnor fails to
appear (see, e.g., existing Judiciary Law sections 777 through 780), the situations in which an
undertaking may be used under Article 19 appear to be limited to certain “civil” contempt
proceedings (see, Brunetti, “The Judiciary Law’s Criminal Contempt Statute: Ripe for Reform,”
NYS Bar Journal, December 1997, at 57-58). As such, it is unclear whether, in a “criminal”
contempt proceeding under existing Article 19, a judge has the authority to issue a securing order
setting bail on an alleged contemnor who may not return to court when directed (Id).

Proposed section 756 fills this gap in the law by establishing clear rules for the use of
securing orders and bench warrants in all Article 19 contempt proceedings. The section provides,
for example, that: '

[W]here a person is charged with, or is awaiting the imposition of a
sanction upon a finding of, contempt..., the court may, where it has
reasonable cause to believe that a securing order is necessary to
secure such person’s future court attendance when required during
the pendency of the contempt proceedings, issue a securing order
fixing bail...With respect to a person charged with contempt but
against

whom a finding of contempt has not yet been entered, no securing
order may be issued...absent an additional finding...that there is
reasonable cause to believe that the person so charged committed

the contempt.
Section 756(a) and (b).
The measure incorporates by reference, in subdivision (1)(c) of proposed section 756,

relevant provisions of CPL Articles 510 (relating to securing orders and applications for
recognizance or bail), 520 (relating to bail and bail bonds), 530 (relating to orders of
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recognizance or bail) and 540 (relating to the forfeiture and remission of bail), and renders these
provisions applicable to securing orders issued under proposed section 756, but only “to the
extent not inconsistent with” that section (756(1)(c)). As noted, the measure also expressly
provides for the issuance of bench warrants in certain specified circumstances, and directs that
any such warrant “be executed in the manner prescribed by section 530.70 of the criminal
procedure law” (756(2) and (3)). The measure further requires that, where a court enters a finding
of contempt under Article 19 and issues an order imposing a punishment or remedy of
imprisonment thereon, it “must commit the person who is the subject of the order to the custody
of the sheriff, or must order such person to appear on a future date to be committed to the
custody of the sheriff” (section 756(3)). Where, under proposed section 751, the imprisonment is
imposed as a punitive sanction, the person is entitled to credit for time spent in jail on the
contempt charge prior to commencement of the imposed term of imprisonment, in accordance

with the provisions of section 756(4)).

Notably, the measure does not address the exercise of the contempt power by courts “not
of record.” A proposed section 756, dealing with the extent of the contempt power for these
courts, which had appeared in an earlier version of the measure, has been removed, leaving the
articulation of this power to the terms of the lower court acts. Conforming amendments will be
proposed at a later time to address the exercise of the contempt power by courts of limited
jurisdiction, as well as the use of the terms “civil contempt” and “criminal contempt” in a variety
of other statutory contexts.

Finally, the measure makes conforming changes to: (1) Judiciary Law sections 476-a(1)
and 485 to clarify that certain conduct constituting the “unlawful practice of law” under Judiciary
Law Article 15 shall continue to be punishable as contempt under Article 19, and to replace
certain references to repealed sections of the Penal Law in section 476-a(1) with their modern-
day counterparts in the General Business Law (see, section 6 of the measure); and (2) Judiciary
Law section 519 to clarify that violations by employers of that section shall continue to be
punishable as contempt under Article 19 (see, section 8 of the measure).

It has been stated that “[a] court lacking the power to coerce obedience of its orders or
punish disobedience thereof is an oxymoron™ (Gray, “Judiciary and Penal Law Contempt in New
York: A Critical Analysis,” Journal of Law and Policy, Vol. IIL, No. 1, at 84), and that, “[i]n the
United States, ‘the contempt power lies at the core of the administration of a state’s judicial
system’[citation omitted]. A court without contempt power is not a court” (Id). This Committee,
and the Advisory Committee on Civil Practice, fully concur with these observations, and jointly
offer this comprehensive measure as a means of bringing much needed reform to an area of the
law that is of critical importance to the Judiciary and to the effective administration of justice.

Proposal

AN ACT to amend the judiciary law, the civil practice law and rules, and the county law, in
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relation to the law governing contempt

The People of the State of New York. represented in Senate and Assembly. do

enact as follows:

Section 1. Sections 750 through 781 of the judiciary law are REPEALED.
§2. The judiciary law is amended by adding eight new sections, 750 through 757, to read

as follows:

§750. Contempt. Contempt of court is defined as (1) intentional conduct that disrupts or

threatens to disrupt court proceedings or that undermines or tends to undermine the dignity and

authority of the court: (2) intentional disobedience of the court’s lawful order or mandate; (3)

intentional violation of a duty or other misconduct by which a right or remedy of a party to an

action or special proceeding or enforcement of an order or judgment may be defeated, impaired,

impeded or prejudiced: (4) any other conduct designated by law as a contempt: or (5) intentional

conduct that aids or abets another person in committing any of the acts listed above. Failure to

pay a sum of money ordered or adjudged. except a fine or sanction, for which execution may be

had pursuant to the civil practice law and rules shall not constitute contempt.

§751. Punitive contempt; sanctions. 1. A court of record may. following a finding of

contempt, punish such contempt by a fine or by imprisonment. not exceeding six months in the

jail of the county where the court is sitting, or both, in the discretion of the court: provided,

however. that where a fine is imposed pursuant to this section for conduct constituting contempt

as defined in subdivision one of section seven hundred fifty, such fine shall not exceed five

thousand dollars for each such contempt. Where a person is committed to jail for the nonpayment
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of a fine imposed under this section, such commitment shall be for a period not to exceed six

months. and such period of imprisonment shall run consecutively with any other term of

imprisonment imposed under this section.

2. In fixing the amount of the fine or imprisonment, the court shall consider all the facts

and circumstances directly related to the contempt, inclucl_ing, but not limited to: (a) the nature

and extent of the contempt: (b) the amount of gain or loss caused by the contempt: ( c) the

financial resources of the person held in contempt: and (d) the effect of the contempt upon the

court, the public, litigants or others.

§752. Remedial contempt: sanctions. A court of record has the power to remedy. by fine,

including successive fines. or imprisonment. or both. a contempt so as to protect or enforce a

right or remedy of a party to an action or proceeding or to enforce an order or judgment; provided

however. that the court, in imposing such remedial sanction. shall direct that such imprisonment,

and the cumulation of any such successive fines. shall continue only so long as is necessary to

protect or enforce such right, remedy, order or judgment.

§753. Procedure. 1. Contempt committed in the immediate view and presence of the court

may be punished summarily where the conduct disrupts or threatens to disrupt proceedings in

progress. or undermines or threatens to undermine the dignity and authority of the court in a

manner and to the extent that it reasonably appears that the court will be unable to continue to

conduct its normal business in an appropriate way. Before a summary adjudication of contempt,

the court shall give the person charged a reasonable opportunity to make a statement on the

record in his or her defense or in extenuation of his or her conduct.

7 Where a contempt is not summarily punished and the court has reason to believe that a
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contempt has been committed as defined by section seven hundred fifty. the court shall provide

written notice to the person charged with contempt; a reasonable opportunity to prepare and

produce evidence and witnesses in his or her defense: an opportunity to be heard: the right to

assistance of counsel; and the right to cross-examine witnesses.

3. In all cases where the alleged contempt primarﬂv involves personal disrespect or

vituperative criticism of the judge, and where such contempt is not summarily adjudicated

pursuant to subdivision one of this section, the person charged with the contempt is entitled to a

plenary hearing in front of another judge designated by the administrative judge of the court in

which the conduct occurred.

4. In any proceeding held pursuant to subdivision two or three of this section, or in any

appeal from an adjudication of contempt, the administrative judge of the court conducting the

proceeding, or the appellate court on the appeal, may appoint a disinterested member of the bar to

prosecute the alleged contempt or respond to the appeal in accordance with this article and any

rules governing such appointments which may be promulgated by the chief administrator of the

courts.

5. A finding of contempt for which a fine or imprisonment is imposed pursuant to section

seven hundred fifty-one shall be based only upon proof beyond a reasonable doubt. A finding of

contempt for which a fine or imprisonment is imposed pursuant to section seven hundred fifty-

two shall be based only upon proof by clear and convincing evidence.

6. Where it appears in any proceeding held pursuant to subdivision two or three of this

section that the person charged with contempt is financially unable to obtain counsel, and where

the court determines that it may. upon a finding of contempt against such person. impose a
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sanction of imprisonment pursuant to section seven hundred fifty-one or seven hundred fifty-two,

the court shall assign counsel to represent such person at such proceeding in accordance with the

relevant provisions of article 18-B of the county law.

§754. Finding of contempt; order imposing sanction. A finding of contempt shall be in

writing stating the facts which constitute the offense. Where a sanction is imposed upon such

finding, the order imposing such sanction shall also be in writing and shall plainly and

specifically prescribe the punishment or remedy ordered therefor. Where. however. a contempt is

summarily punished pursuant to subdivision one of section seven hundred fifty-three. the court

shall place on the record the facts constituting the offense and the specific punishment ordered

therefor and shall, as soon thereafter as is practicable. prepare a written finding and order

conforming to the requirements of this section.

§755. Adjudication of contempt; appeals. power of court to modify or vacate contempt

finding or sanction. 1. An adjudication of contempt shall consist of the court’s written finding of

contempt and its written determination and order with respect to the imposition of a sanction. if

any: and such adjudication shall be immediately appealable and shall be granted a preference by

the appellate court.

2. An appeal from an adjudication of contempt shall be pursuant to the provisions of

articles fifty-five, fifty-six and fifty-seven of the civil practice law and rules, and shall be in

accordance with the applicable rules of the appellate division of the depart:merit in which the

appellate court is located. Where such adjudication of contempt includes a sanction of

imprisonment, and where the person upon whom such sanction has been imposed is financially

unable to obtain counsel for the appeal. the appellate court shall assign counsel to represent such
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person in accordance with the relevant provisions of article 18-B of the county law.

3. Notwithstanding any provision of law to the contrary, a finding of contempt under this

article, as well as an order imposing a sanction upon such finding, may, at any time after entry

thereof, be vacated or modified by the court that made such finding or imposed such sanction.

§756. Securing attendance of persons in contempt proceedings: warrants: commitment;

iail time. 1. (a) Notwithstanding any provision of law to the contrary, where a person is charged

with, or is awaiting the imposition of a sanction upon a finding of, contempt under this article,

the court may, where it has reasonable cause to believe that a securing order is necessary to

secure such person’s future court attendance when required during the pendency of the contempt

proceedings. issue a securing order fixing bail.

(b) With respect to a person charged with contempt but against whom a finding of

contempt has not vet been entered. no securing order may be issued pursuant to paragraph (a)

absent an additional finding by the court that there is reasonable cause to believe that the person

so charged committed the contempt.

(c) The provisions of section 510.10 of the criminal procedure law, relating to the

revocation or termination of a securing order; section 510.20 of the criminal procedure law,

relating to applications for recognizance or bail and the making and determination thereof;

subdivision two of section 510.30 of the criminal procedure law. relating to the factors and

criteria to be considered in issuing an order of recognizance or bail; subdivisions two and three of

section 510.40 of the criminal procedure law, relating to the court’s granting an application for
recognizance and the examination and approval of bail posted, respectively: section 510.50 of the

criminal procedure law, relating to the enforcement of a securing order: article 520 of the
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criminal procedure law, relating to bail and bail bonds; subdivision one of section 530.60 of the

criminal procedure law, relating to the revocation, for good cause shown, of an order of

recognizance or bail: and article 540 of the criminal procedure law, relating to the forfeiture and

remission of bail. shall. to the extent not inconsistent with this section, apply to orders issued

pursuant thereto.

2. Where a person charged with, or awaiting the imposition of a sanction upon a finding

of. contempt under this article fails to appear in court as required. the court may issue a warrant,

addressed to a police officer. directing such officer to take such person into custody anywhere

within the state and to bring him or her to the court forthwith. Such warrant shall be executed in

the manner prescribed by section 530.70 of the criminal procedure law relating to bench

warrants. Upon the person’s appearance before the court following the execution of such warrant,

or upon his or her voluntary appearance following the issuance of such warrant. the court may,

after providing such person an opportunity to be heard on the circumstances surrounding such

failure to appear, issue an order fixing bail in accordance with subdivision one of this section;

provided however, that, where such person. at the time of such failure to appear. is at liberty on

bail pursuant to a previously issued order under this section. the court. upon such appearance.

must vacate the order and issue a new order fixing bail in a greater amount or on terms more

likely to secure the future attendance of such person. or committing such person to the custody of
the sheriff.

3. Where a court enters a finding of contempt under this article and issues an order upon

such finding that includes a punishment or remedy of imprisonment. the court must commit the

person who is the subject of the order to the custody of the sheriff, or must order such person to
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appear on a future date to be committed to the custody of the sheriff. If the person is not before

the court when the order that includes a punishment or remedy of imprisonment is entered. the

court may issue a warrant authorizing a police officer to take such person into custody anywhere

within the state and to bring that person before the court. Such warrant shall be executed in the

manner prescribed by section 530.70 of the criminal procedure law relating to bench warrants.

4. Where a term of imprisonment is imposed on a person as a sanction for a punitive

contempt in accordance with section seven hundred fifty-one of this article. such term shall be

credited with and diminished by the amount of time the person spent in custody prior to the

commencement of such term as a result of the contempt charge that culminated in the imposition

of such sanction. The credit herein provided shall be calculated from the date custody under the

charee commenced to the date such term of imprisonment commences and shall not include any

time that is credited against the term or maximum term of any previously imposed sentence or

period of post-release supervision to which the person is subject.

§3. Subdivision 2 of section 7801 of the civil practice law and rules is amended as
follows:

2. Which was made in a civil action or criminal matter [unless it is an order summarily
punishing a contempt committed in the presence of the court].

§4. Subdivision 4 of section 722 of the county law is amended to read as
follows:

4. Representation according to a plan containing a combination of any of the foregoing.
Any judge, justice or magistrate in assigning counsel pursuant to sections 170.10, 180.10, 210.15

and 720.30 of the criminal procedure law, or in assigning counsel to a defendant when a hearing
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has been ordered in a proceeding upon a motion, pursuant to article four hundred forty of the
criminal procedure law, to vacate a judgment or to set aside a sentence, or in assigning counsel

pursuant to the provisions of subdivision six of section seven hundred fifty-three of the judiciary

law or section two hundred sixty-two of the family court act or section four hundred seven of the
surrogate’s court procedure act, shall assign counsel furnished in accordance with a plan
conforming to the requirements of this section; provided, however, that when the county or the
city in which a county is wholly contained has not placed in operation a plan conforming to that
prescribed in subdivision three or four of this section and the judge, justice or magistrate is
satisfied that a conflict of interest prevents the assignment of counsel pursuant to the plan in
operation, or when the county or the city in which a county is wholly contained has not placed in
operation any plan conforming to that prescribed in this section, the judge, justice or magistrate
may assign any attorney in such county or city and, in such event, such attorney shall receive
compensation and reimbursement from such county or city which shall be at the same rate as is
prescribed in section seven hundred twenty-two-b of this chapter.

§5. Section 722-a of the county law is amended to read as follows:

§722-a. [Definition of Crime] Definitions. 1. For the purposes of this article, the term
“crime” shall mean: (a) a felony, misdemeanor, or the breach of any law of this state or of any
law, local law or ordinance of a political subdivision of this state, other than one that defines a
“traffic infraction,” for which a sentence to a term of imprisonment is authorized upon conviction

thereof: and (b) a contempt of court, as defined in section seven hundred fifty of the judiciary

law. other than a contempt that is summarily punished pursuant to subdivision one of section

seven hundred fifty-three of the judiciary law, for which a sanction of imprisonment is authorized
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and may be imposed pursuant to section seven hundred fifty-one or seven hundred fifty-two of

the judiciary law.

2. For the purposes of this article, the terms “criminal action” and “criminal proceeding.”

in addition to having their ordinary meaning. shall also mean an action or proceeding conducted

pursuant to article nineteen of the judiciary law involving a charge of contempt for which a

sanction of imprisonment is authorized and may be. or has been, imposed pursuant to section

seven hundred fifty-one or seven hundred fifty-two of the judiciary law.

§6. Subdivision 1 of section 476-a of the judiciary law, as amended by chapter 709 of the
laws of 1965, is amended to read as follows:

1. The attorney-general may maintain an action upon his or her own information or upon
the complaint of a private person or of a bar association organized and existing under the laws of
this state against any person, partnership, corporation, or association, and any employee, agent,
director, or officer thereof who commits any act or engages in any conduct prohibited by law as
constituting the unlawful practice of the law.

The term “unlawful practice of the law” as used in this article shall include, but is not
limited to, (a) any act prohibited by [penal law] sections [two hundred seventy, two hundred
seventy-a, two hundred seventy-e, two hundred seventy-one, two hundred seventy-five, two
hundred seventy-five-a, two hundred seventy-six, two huﬁdred eighty or four hundred fifty-two]

four hundred seventy-eight, four hundred seventy-nine. four hundred eighty-three, four hundred

eighty-four, four hundred eighty-nine, four hundred ninety. four hundred ninety-one or four

hundred ninety-five of this article. or section three hundred thirty-seven of the general business

law, or (b) any other act forbidden by law to be done by any person not regularly licensed and
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admitted to practice law in this state [, or (c) any act punishable by the supreme court as a
criminal contempt of court under section seven hundred fifty-B of this chapter].
§7. Section 485 of the judiciary law is amended to read as follows:

§485. Violation of certain preceding sections a misdemeanor; violation of certain sections

a contempt of court. Any person violating the provisions of sections four hundred seventy-eight,

four hundred seventy-nine, four hundred eighty, four hundred eighty-one, four hundred eighty-
two, four hundred eighty-three or four hundred eighty-four, shall be guilty of a misdemeanor. In

addition. a violation of the provisions of section four hundred seventy-eight. four hundred eighty-

four or four hundred eighty-six shall constitute a contempt of court punishable pursuant to article

nineteen of this chapter.

§8. Section 519 of the judiciary law, as amended by chapter 85 of the laws of 1995, is
amended to read as follows:

§519. Right of juror to be absent from employment. Any person who is summoned to
serve as a juror under the provisions of this article and who notifies his or her employer to that
effect prior to the commencement of a term of service shall not, on account of absence from
employment by reason of such jury service, be subject to discharge or penalty. An employer may,
however, withhold wages of any such employee serving as a juror during the period of such
service; provided that an employer who employs more than ten employees shall not withhold the
first forty dollars of such juror’s daily wages during the first three days of jury service.
Withholding of wages in accordance with this section shall not be deemed a penalty. Violation of
this section shall constitute a [criminal] contempt of court punishable pursuant to [section seven

hundred fifty] article nineteen of this chapter.
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§9. This act shall take effect immediately.
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15.  Compensation of Experts
(Judiciary Law 34-a)

The Committee recommends that a new section 34-a be added to the Judiciary Law to
clarify that, where a trial court engages the services of an expert in a criminal action or
proceeding, the expert shall be entitled to receive “reasonable compensation” for his or
her services, and such compensation shall be a state charge.

In People v Arnold (98 NY2d 63, 68), the Court of Appeals, in a prosecution for drug and
weapons possession, held that the trial court committed reversible error when, after both
sides had rested, it called as its own witness a police officer who both parties had
deliberately chosen not to call. The Court found that, under the circumstances of that
case, the trial court had “abused its discretion as a matter of law” by “assum([ing] the
parties’ traditional role of deciding what evidence to present, and introduc[ing] evidence
that had the effect of corroborating the prosecution’s witnesses and discrediting defendant
on a key issue” (Id., at 68). The Court noted, however, that, while the practice “should be
engaged in sparingly,” a trial court’s calling its own witness may be permissible in certain
circumstances, such as where “special expertise” is required (Id).

While the Committee agrees that there are certain limited circumstances in which a trial
court in a criminal case may properly retain the services of an expert witness to testify at a
trial or hearing, there is currently no provision in law for compensating an expert so
retained. This measure is intended to fill this statutory gap by expressly providing for the
compensation of court-retained experts. The measure would take effect immediately, and
by its terms would not apply to an expert witness appointed pursuant to section 722-c of
the County Law, or pursuant to sections 35 or 35-b of the Judiciary Law.

Proposal

AN ACT to amend the judiciary law, in relation to the compensation of experts in criminal cases

The People of the State of New York. represented in Senate and Assembly. do

enact as follows:

Section 1. The judiciary law is amended by adding a new section 34-a to read as follows:

§34-a. Compensation of certain experts who serve as witnesses or otherwise in criminal

action or proceeding. Where. in a criminal action or proceeding, the court engages the services of

an expert, he or she shall be entitled to receive reasonable compensation for his or her services in
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an amount to be fixed by the court. All expenses for compensation under this section shall be a

state charge to be paid out of funds appropriated to the administrative office for the courts for

that purpose. The provisions of this section shall not apply to an expert appointed pursuant to

section 722-c of the countv law or pursuant to sections 35 or 35-b of this chapter.

§2. This act shall take effect immediately.

120



16. Providing Written Instructions Regarding
the Offense Charged to Jurors Upon Request
(CPL 310.30) '

The Committee recommends that section 310.30 of the Criminal Procedure Law be
amended to allow a trial judge, without the consent of the parties, to provide a deliberating jury,
upon its request therefor, with written instructions regarding the elements of the crime or crimes
charged, or of any defense or affirmative defense submitted in relation thereto.

Sections 310.20 and 310.30 of the Criminal Procedure Law specify the materials that may
be provided by the court to a deliberating jury, which include exhibits received in evidence as
may be permitted by the court (CPL section 310.20(1)), a verdict sheet (CPL section 310.20(2)),
a written list of the names of the witnesses whose testimony was presented during the trial (CPL
section 310.20(3)) and, under certain circumstances and with the consent of the parties, copies of
the text of a statute (CPL section 310.30).

It is not uncommon, especially in complex prosecutions involving numerous counts with
multiple defendants, for a deliberating jury to ask the trial judge to provide it with written
instructions on elements of some or all of the offenses submitted, and any related defenses.
Because, however, there is nothing in existing CPL section 310.30 that would expressly permit a
court to provide the jury with these materials, a trial judge who complies with such a request,
especially without first obtaining the defendant’s consent, may be committing reversible error.
See. generally, People v Damiano (87 NY2d 477), People v Johnson (81 N'Y2d 980) and People
v Owens (69 NY2d 585).

This measure would amend CPL section 310.30 to expressly permit a trial judge to
respond to a deliberating jury’s request for written instructions regarding the elements of one or
more of the crimes or defenses submitted by providing the requested materials to the jury. Under
the measure, there would be no need to obtain the consent of the parties prior to such submission,
but counsel for both parties would be permitted to examine the written instructions and be heard
thereon, and the documents would be marked as a court exhibit, prior to their submission to the

jury.

This measure would facilitate the deliberative process by allowing a jury that so requests
to take into its deliberations written instructions regarding the elements or defenses submitted for

its consideration.

Proposal

AN ACT to amend the criminal procedure law, in relation to jury deliberations
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The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Section 310.30 of the criminal procedure law, as amended by chapter 208 of
the laws of 1980, is amended to read as follows:

§310.30. Jury deliberation; request for information. At any time during its deliberation,
the jury may request the court for further instruction or information with respect to the law, with
respect to the content or substance of any trial evidence, or with respect to any other matter
pertinent to the jury’s consideration of the case. Upon such a request, the court must direct that
the jury be returned to the courtroom and, after notice to both the people and counsel for the
defendant, and in the presence of the defendant, must give such requested information or
instruction as the court deems proper. With the consent of the parties aﬁd upon the request of the
jury for further instruction with respect to a statute, thé court may also give to the jury copies of

the text of any statute which, in its discretion, the court deems proper. In addition, where the jury

requests written instructions regarding the elements of any offense submitted. or of any defense

or affirmative defense submitted in relation thereto, the court may provide the jury with such

written instructions as the jury has requested and the court deems proper. Before giving to the

jury such written instructions regarding the elements of any offense or of any defense or

affirmative defense pursuant to this section. the court shall permit counsel to examine such

written instructions. shall afford counsel an opportunity to be heard and shall mark such written

instructions as a court exhibit.

§2. This éct shall take effect immediately, and shall apply to all trials commenced on or
after such effective date.
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17.  Issuance and Duration of Final Orders of Protection
(CPL 530.12(5) and 530.13(4))

The Committee recommends that sections 530.12(5) and 530.13(4) of the Criminal
Procedure Law be amended to provide that the duration of a final order of protection issued in a
case where the defendant is sentenced to probation on a “sexual assault” conviction shall not
exceed, in the case of a felony sexual assault, ten years, and in the case of a misdemeanor sexual
assault, six years. The Committee further recommends that these same two provisions of law be
amended to require that, when a final order of protection is issued in any case, it be issued at
sentencing rather than at the time of conviction.

In 2000, the Legislature amended subdivision three of Penal Law section 65.00 to
increase the period of probation for a felony “sexual assault” from five to ten years, and the
period of probation for a Class A misdemeanor “sexual assault” from three to six years. See,
Laws of 2000, ch.1, section 10. At the time, however, the Legislature made no corresponding
change to the provisions of CPL sections 530.12(5) and 530. 13(4), which establish the duration
of a so-called “final” order of protection issued upon conviction of a family offense (CPL
530.12) or non-family offense (CPL 530.13). As a result, final orders of protection issued on
felony or misdemeanor “sexual assault” convictions where a sentence of probation was imposed
were required by law to expire at a point when only half of the defendant’s probation sentence

had been served.

To address this problem, the Committee, in 2004, proposed legislation to amend CPL
sections 530.12(5) and 530.13(4) to extend the permissible duration of final orders of protection
issued in “sexual assault” probation cases. Prompted in part by the Committee’s proposal, the
Legislature, by Chapter 215 of the Laws of 2006, amended these CPL provisions to significantly
extend the permissible duration of final orders of protection issued in all criminal cases.
Unfortunately, the 2006 amendments again failed to fully account for the statutorily required
longer probation periods for misdemeanor and felony “sexual assault” convictions. Thus, despite
the Legislature’s salutary 2006 amendments extending the permissible duration of final orders of
protection, when such an order is issued on a “sexual assault” conviction where a sentence of
probation is imposed, the order must still expire before the defendant’s probation sentence has
been completely served.

Accordingly, the Committee again offers this measure — revised to incorporate the
aforementioned 2006 legislative changes — to remedy this continuing gap in the law. The
measure, which is otherwise identical to the Committee’s 2004 proposal, would amend CPL
sections 530.12(5) and 530.13(4) to provide that the duration of a final order of protection issued
in a case where the defendant is sentenced to probation on a “sexual assault” conviction shall not

! As added to section 65.00(3) by Chapter 1 of 2000, the term “sexual assault” means an offense defined in Penal
Law Articles 130 or 263, or in Penal Law section 255.25 (Incest), or an attempt to commit any such offense. Penal
Law section 65.00(3).
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exceed, in the case of a felony sexual assault, ten years, and in the case of a misdemeanor sexual
assault, six years.

In addition to extending the permissible duration of a final order of protection in sexual
assault prosecutions where a probation sentence is imposed, the measure would correct another
problem in these same two sections of law. Specifically, the measure would amend CPL sections
530.12(5) and 530.13(4) to provide that a final order of protection, when issued in any case, shall

be issued not on the date of conviction, as is currently required under the statutes, but on the date
of sentence. A final order of protection is intended to provide protection to a victim or witness
during the period following disposition of the case, when the defendant may no longer be subject
to a temporary order of protection issued as a condition of bail or recognizance (see, CPL
sections 530.12(1) and 530.13(1)). It makes no sense, therefore, to require that the final order be
issued “upon conviction,” when the defendant may lawfully be subject to a temporary order of
protection (i.e., one issued as a condition of bail or recognizance) right up until the date of
sentencing. Further, by calculating the duration of a final order of protection from the sentencing
date rather than from the date of conviction, the result in many cases will be that the order will
expire later, thus providing a longer period of protection for the victim, witness or family
member named therein.

Proposal

AN ACT to amend the criminal procedure law, in relation to final orders of protection

The People of the State of New York. represented in Senate and Assembly. do enact as
follows:

Section 1. The opening unlettered paragraph of subdivision 5 of section 530.12 of the
criminal procedure law is amended to read as follows:

Upon sentencing on a conviction of any crime or violation between spouses, parent and

child, or between members of the same family or household, the court may in addition to any
other disposition, including a conditional discharge or youthful offender adjudication, enter an
order of protection. Where a temporary order of protection was issued, the court shall state on
the record the reasons for issuing or not issuing an order of protection. The duration of such an

order shall be fixed by the court and, in the case of a felony conviction, shall not exceed the
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greater of: (i) eight years from the date of such [conviction] sentencing, except where the

sentence is or includes a sentence of probation on a conviction for a felony sexual assault. as

defined in subdivision three of section 65.00 of the penal law, in which case. ten years from the

date of such sentencing, or (ii) eight years from the date of the expiration of the maximum term
of an indeterminate or the term of a determinate sentence of imprisonment actually imposed; or
in the case of a conviction for a Class A misdemeanor, shall not exceed five years from the date

of such [conviction] sentencing. except where the sentence is or includes a sentence of probation

on a conviction for a Class A misdemeanor sexual assault. as defined in subdivision three of

section 65.00 of the penal law, in which case, six years from the date of such sentencing; or in
the case of a conviction for any other offense, shall not exceed two years frc;m the date of
[conviction] sentencing. For purposes of determining the duration of an order of protection
entered pursuant to this subdivision, a conviction shall be deemed to include a conviction that
has been replaced by a youthful offender adjudication. In addition to any other conditions, such
an order may require the defendant:

§2. The opening unlettered paragraph of subdivision 4 of section 530.13 of the criminal
procedure law, set out first, is amended to read as follows:

Upon sentencing on a conviction of any offense, where the court has not issued an order

of protection pursuant to section 530.12 of this article, the court may, in addition to any other
disposition, including a conditional discharge or youthful offender adjudication, enter an order of
protection. Where a temporary order of protection was issued, the court shall state on the record
the reasons for issuing or not issuing an order of protection. The duration of such an order shall

be fixed by the court and, in the case of a felony conviction, shall not exceed the greater of: (1)
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eight years from the date of such [conviction] sentencing. except where the sentence is or

includes a sentence of probation on a conviction for a felony sexual assault, as defined in

subdivision three of section 65.00 of the penal law, in which case, ten vears from the date of such

sentencing, or (ii) eight years from the date of the expiration of the maximum term of an
indeterminate or the term of a determinate sentence of imprisonment actually imposed; or in the
case of a conviction for a Class A misdemeanor, shall not exceed five years from the date of such

[conviction] sentencing. except where the sentence is or includes a sentence of probation on a

conviction for a Class A misdemeanor sexual assault, as defined in subdivision three of section

65.00 of the penal law, in which case, six years from the date of such sentencing; or in the case of

a conviction for any other offense, shall not exceed two years from the date of [conviction]
sentencing. For purposes of determining the duration of an order of protection entered pursuant
to this subdivision, a conviction shall be deemed to include a conviction that has been replaced
by a youthful offender adjudication. In addition to any other conditions such an order may

require that the defendant:

§3. This act shall take effect on the first day of November next succeeding the date on

which it shall have become a law.
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18.  Permitting All Ineffective Assistance of Counsel
Claims to be Raised on Collateral Review
(CPL 440.10(2))

The Committee recommends that paragraphs (b) and (c) of subdivision two of section
440.10 of the Criminal Procedure Law be amended to provide that ineffective assistance of
counsel claims shall be exempt from the procedural bars to collateral review imposed by these
two provisions of the post-conviction motion statute.

Although CPL section 440.10(1)(h) allows generally for a defendant to challenge the
constitutionality of his or her conviction on collateral review, subdivision two of the statute
establishes a number of mandatory procedural bars to such claims. Specifically, pursuant to
subdivision (2)(b) of section 440.10, the court must deny a motion to vacate a judgment under
that section when “[t]he judgment is, at the time of the motion, appealable or pending on appeal,
and sufficient facts appear on the record with respect to the ground or issue raised upon the
motion to permit adequate review thereof upon such an appeal.” CPL section 440.10(2)(b). And,
under CPL section 440.10(2)(c), the court must deny such motion when, “[a]lthough sufficient
facts appear on the record of the proceedings underlying the judgment to have permitted, upon
appeal from such judgment, adequate review of the ground or issued raised upon the motion, no
such appellate review or determination occurred owing to the defendant’s unjustifiable failure to
take. or effect an appeal during the prescribed period or to his unjustifiable failure to raise such
ground or issue upon an appeal actually perfected by him.” CPL section 440.10(2)(c)."

The underlying purpose of subdivisions 2(b) and 2(c) is to prevent a defendant from using
CPL section 440.10 as a substitute for direct appeal. See, People v Cook, 67 NY2d 100 (1986).
Many jurisdictions, including the federal system, have analogous procedural bars. According to
the United States Supreme Court, such rules are intended to “conserve judicial resources and to
respect the law’s important interest in the finality of judgments.” Massaro v United States, 123
S. Ct. 1690, 1693 (2003). But, as the Supreme Court recognized in exempting ineffective-
assistance claims from the federal judiciary’s similar procedural bar, requiring a criminal
defendant to bring ineffective-assistance claims on direct appeal “does not promote these
objectives.” Id. Applying the procedural bar to ineffective-assistance claims creates a “risk that
defendants wfill] feel compelled to raise the issue before there has been an opportunity fully to
develop the claim’s factual predicate,” and the issue will “be raised for the first time in a forum
not best suited to assess those facts.” Id. at 1694. As the Supreme Court further explained,
“when [an ineffectiveness] claim is brought on direct appeal, appellate counsel and the court
must proceed on a trial record that is not developed precisely for the purpose of litigating or

! The prohibition on collateral review established by these two provisions of section 440.10(2) currently includes
ineffective-assistance claims that are based on facts appearing in the trial record. See, e.g., People v Allen, 285
AD2d 470 (2d Dept. 2001).
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preserving the claim and thus often incomplete or inadequate for this purpose.” Id. The trial
court is, “the forum best suited to developing the facts necessary to determining the adequacy of
representation during an entire trial.” Id. In addition, the collateral motion “often will be ruled
upon by the judge who presided at trial, who should have an advantageous perspective for
determining the effectiveness of counsel’s conduct and whether any deficiencies were
prejudicial.” Id.

The Supreme Court’s reasons for exempting ineffective-assistance claims from its
equivalent procedural bar are equally applicable to New York’s statutory scheme. New York
courts have already emphasized that in typical cases, ineffective-assistance claims should be
raised on collateral review. See, e.g., People v Brown, 45 NY2d 852 (1978) (“in the typical case,
it would be better, and in some cases essential, that an appellate attack on the effectiveness of
counsel be bottomed on an evidentiary exploration by collateral or post-conviction proceeding
brought under CPL §440.10”). However, notwithstanding this seemingly broad language, it is far
from unheard of for a court to deny the CPL 440.10 application on the premise that the trial
record was adequate to permit raising the claim on appeal. See, e.g., People v Duver, 294 AD2d
594 (2™ Dept. 2002); People v Cardenas, 4 AD3d 103 (2™ Dept. 2004). Prohibiting a defendant
from collaterally raising an ineffective-assistance claim that potentially falls within the narrow
class of directly appealable ineffectiveness claims imposes unnecessary burdens on defendants
and on the judicial system. Importantly, it is often difficult for a defendant to predict whether a
given court will categorize his or her ineffectiveness claim as cognizable on direct appeal.

This creates a dilemma for a defendant who plans to press an ineffective-assistance claim.
If the defendant raises the claim on collateral review, there is a risk that the trial court will deny
his or her claim under the mandatory procedural bars — the defendant then will only be able to
raise the claim on direct appeal if the appellate court has agreed to delay the perfection of his or
her appeal until the disposition of the 440.10 motion and if the appellate court agrees with the
trial court’s determination that the claim is cognizable on appeal. If, on the other hand, the
defendant raises the claim first on direct appeal, there is a risk that the appellate court will decide
that the claim is not cognizable on direct appeal — in that situation, the defendant will have had to
complete the entire appellate process before getting to raise a claim that could have obviated the
need for an appeal in the first place. If the defendant raises the claim in both fora simultaneously,
he or she runs the greatest risk of all — losing on procedural grounds in two courts without any
adjudication of the merits of the claim.

Following the lead of the federal system and the majority of other states, this measure
would amend subdivision two of CPL section 440.10 to remove the existing bars to collateral
review where the claim is the ineffective assistance of counsel. In so doing, it would encourage
these claims to be brought in the preferable forum in the first instance, would help to eliminate
the potential injustices to defendants outlined above, and would help to prevent unnecessary, or
unduly delayed, appeals in these cases.
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Proposal

AN ACT to amend the criminal procedure law, in relation to claims of ineffective assistance of
counsel in post-conviction motions

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraphs (b) and (c) of subdivision 2 of section 440.10 of the criminal
procedure law are amended to read as follows:

(b) The judgment is, at the time of the motion, appealable or pending on appeal, and
sufficient facts appear on the record with respect to the ground or issue raised upon the motion to

permit adequate review thereof upon such an appeal unless the issue raised upon such motion is

ineffective assistance of counsel; or

(c) Although sufficient facts appear on the record of the proceedings underlying the
judgment to have permitted, upon appeal from such judgment, adequate review of the ground or
issue raised upon the motion, no such appellate review or determination occurred owing to the
defendant’s unjustifiable failure to take or perfect an appeal during the prescribed period or to his
or her unjustifiable failure to raise such ground or issue upon an appeal actually perfected by him

or her unless the issue raised upon such motion is ineffective assistance of counsel; or

§2. This act shall take effect immediately.
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19.  Raising the Monetary Threshold for Felony-Level.Criminal Mischief and Securities Fraud
(PL 145.05(2), 145.10; GBL 352-c(6))

The Committee recommends that Penal Law sections 145.05(2) (criminal mischief in the
third degree) and 145.10 (criminal mischief in the second degree), and General Business Law
section 352-c(6) (securities fraud) be amended to raise the existing monetary thresholds for
commission of these felony offenses.

Under Penal Law section 145.05(2), a person is guilty of the class E felony of criminal
mischief in the third degree when,

with intent to damage property of another person, and having no
right to do so nor any reasonable ground to believe that he or she
has such right, he or she...damages property of another person in an
amount exceeding two hundred fifty dollars.

Penal Law section 145.05(2); emphasis added.

Pursuant to Penal Law section 145.00(1), a person is guilty of criminal mischief in the
fourth degree, a Class A misdemeanor, when “having no right to do so nor any reasonable ground
to believe that he has such a right, he...[i]ntentionally damages property of another person...”
Penal Law section 145.00(1). -

A review of the legislative history of the crime of criminal mischief reveals that the
current distinction between misdemeanor and felony-level criminal mischief dates back to the
1881 Penal Law, which provided for a felony-level punishment of up to four-years imprisonment
for a person who “unlawfully and willfully destroys or injures any real or personal property of
another...[i]f the value of the property destroyed, or the diminution in the value of the property by
the injury is more than twenty-five dollars.” See, Laws of 1881, chapter 676. The minimum
threshold amount for property damage for this felony-level offense was raised to $50 in 1912
(see, Laws of 1912, chap. 163), and to $250 in 1915 (see, Laws of 1915, chap. 342), where it has
remained for the past 90 years.

While the current $250 property damage threshold for felony-level criminal mischief has
remained unchanged since 1915, the corresponding minimum thresholds for felony-level
treatment of certain other property and theft-related offenses have, in recent years, been
significantly increased. Thus, for example, in 1986, the Legislature amended the class E felony
offenses of grand larceny in the third degree (PL section 155.30(1)), criminal possession of stolen
property in the second degree (PL section 165.45(1)) and insurance fraud in the second degree
(PL section 176.15) to increase from $250 to $1000 the monetary threshold needed to establish
those offenses. See, Laws of 1986, chap. 515, sections 1, 5 and 8.

I As with the crime of criminal mischief in the third degree under Penal Law section 145.05(2), each of these class E
felony offenses represents, in effect, an aggravated form of a Class A misdemeanor offense, with the sole aggravating
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In addition, the Legislature, in 1986, amended the class D felony offenses of grand
larceny in the third degree (PL section 155.35), criminal possession of stolen property in the third
degree (PL section 165.50) and insurance fraud in the third degree (PL section 176.20) to raise
from $1500 to $3000 the monetary threshold for commission of those class D felony offenses,
but failed to make any corresponding change to the $1500 threshold for commission of the class
D felony offense of criminal mischief in the second degree under Penal Law section 145.10. See,
Laws of 1986, chap. 515, sections 2, 6 and 82

The Committee believes that the current monetary thresholds for criminal mischief in the:
third and second degrees (Penal Law sections 145.05(2) and 145.10, respectively) are too low
and should be raised to conform to the higher thresholds established by the Legislature in1986
for comparable theft and stolen property-related felony offenses such as grand larceny, criminal
possession of stolen property and insurance fraud. Accordingly, this measure would amend Penal
Law section 145.05(2)(criminal mischief in the third degree) to raise the current $250 monetary
damage threshold for commission of that class E felony offense to match the existing ($1000)
monetary threshold for the class E felony offenses of grand larceny in the fourth degree (PL
section 155.30(1)), criminal possession of stolen property in the fourth degree (PL section
165.45(1)) and insurance fraud in the fourth degree (PL section 176.15).

Further, the measure would amend Penal Law section 145.10 (criminal mischief in the
second degree) to raise the current $1500 monetary threshold for commission of that class D
felony offense to match the existing $3000 threshold for the class D felony offenses of grand
larceny in the third degree (PL section 155.35), criminal possession of stolen property in the third
degree (PL section 165.50) and insurance fraud in the third degree (PL section 176.20).

Finally, the measure would correct a related anomaly in the law by amending subdivision
six of General Business Law section 352-c to raise to $1000 the current $250 threshold for the
class E felony securities fraud offense defined in that section.’

factor being the value of the stolen property in question. See, Penal Law sections 155.25 (defining the Class A
misdemeanor of petit larceny); 165.40 (defining the Class A misdemeanor of criminal possession of stolen property
in the fifth degree) and 176.10 (defining insurance fraud in the fifth degree).

2 Note that the Legislature, by Chapter 515 of the Laws of 1986, also changed the degree (but not the “D” and “E”
felony classifications or section numbers) of several of the aforementioned offenses.

3 gubdivision six of General Business Law section 352-c, which was added to that section in 1982 and was never
amended (see, Section 3 of Chapter 146 of the Laws of 1982), currently provides as follows: “Any person,
partnership, corporation, company, trust or association, or any agent or employee thereof who intentionally engages
in fraud, deception, concealment, suppression, false pretense or fictitious or pretended purchase or sale, or who
makes any material false representation or statement with intent to deceive or defraud, while engaged in inducing or
promoting the issuance, distribution, exchange, sale, negotiation, or purchase within or from this state of any
securities or commodities, as defined in this article, and thereby wrongfully obtains property of a value in excess of
two hundred fifty dollars, shall be guilty of a class E felony.” GBL section 352-c(6). General Business Law section
3592-c is contained in Article 23-A of the General Business Law (commonly referred to as the “Martin Act”), which
“provides the regulatory framework governing the offer and sale of securities, commodities and other investment

131



In proposing these substantive, and long overdue, changes to the Penal Law and General
Business Law, the Committee finds that the rationale in support of Chapter 515 of 1986, as
expressed by the Governor in his Memorandum approving that legislation, is equally applicable
here:

The bill adjusts for inflation to reflect the realities of the monetary
world of 1986. Dollar values distinguishing degrees of larceny,
possession of stolen property, and insurance fraud have remained
unchanged since the adoption of the new Penal Law in 1965. Thus,
for example, criminal possession of three hundred dollars worth of
stolen property is currently a felony, punishable by up to four years
in prison. These monetary thresholds are unrealistically low and
unduly strain police resources. While felony arrests for low-level
thefts are routinely reduced to misdemeanors by prosecutors and
judges, the police must adhere to the law and process a three
hundred dollar theft as a felony. This requires substantial allocation
of resources and reduces the number of police officers available for
patrol. The bill adjusts for inflation by raising the monetary
threshold to one thousand dollars for the class E felonies and three
thousand dollars for the class D felonies of grand larceny, criminal
possession of stolen property, and insurance fraud.

Governor’s Memorandum of Approval for L..1986, ch.515, 1986 McKinney’s Session Laws of
N.Y., at 3175 [July 24, 1986].

The measure would take effect immediately.

Proposal

AN ACT to amend the penal law and the general business law, in relation to criminal mischief
and securities fraud

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:

Section. 1. Subdivision 2 of section 145.05 of the penal law is amended to read as

vehicles in and from New York.” Mihaly and Kaufmann, Practice Commentary, McKinney’s Cons. Laws of N.Y.,
Book 19, General Business Law art. 23-A, at 10.
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follows:

2. damages property of another person in an amount exceeding [two hundred fifty] one
thousand dollars.

Criminal mischief in the third degree is a class E felony.

§2. Section 145.10 of the penal law is amended to read as follows:

§145.10. Criminal mischief in the second degree. A person is guilty of criminal
mischief in the second degree when with intent to damage prope_rty of another person, and having
no right to do so nor any reasonable ground to believe that he has such right, he damages
property of another person in an amount exceeding [one] three thousand [five hundred] dollars.

Criminal mischief in the second degree is a class D felony.

§3. Subdivision 6 of section 352-c of the general business law is amended to read as
follows:

6. Any person, partnership, corporation, company, trust or association, or any agent or
employee thereof who intentionally engages in fraud, deception, concealment, suppression, false
pretense or fictitious or pretended purchase or sale, or who makes any material false
representation or statement with intent to deceive or defraud, while engaged in inducing or
promoting the issuance, distribution, exchange, sale, negotiation, or purchase within or from this
state of any securities or commodities, as defined in this article, and thereby wrongfully obtains
property of a value in excess of [two hundred fifty] one thousand dollars, shall be guilty of a class
E felony.

§4. This act shall take effect immediately and shall ai:»ply to offenses committed on or

after such effective date, and to offenses committed prior to such effective date provided
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sentence is imposed on or after such date.
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20.  Written Grand Jury Instructions
(CPL 190.25(6))

The Committee recommends that subdivision six of section 190.25 of the Criminal
Procedure Law be amended to clarify that the court or district attorney may, when providing to a
grand jury any oral instructions “concerning the law with respect to its duties or any matter
before it” under that subdivision, also provide written instructions thereon.

Notably, there is nothing in existing CPL section 190.65, or elsewhere in the CPL, that
expressly precludes a prosecutor or the impaneling court from providing grand jurors with the
applicable substantive law in writing. Further, while the Court of Appeals, relying on CPL
section 310.30, has expressly disapproved the practice of providing a deliberating petit jury, over
the defendant’s objection, with a written copy of all or a portion of the court’s charge (see, €.2.,
People v Owens, 69 NY2d 585, and People v Johnson, 81 N'Y2d 980), there appears to be no
reported appellate or trial level decision that addresses the propriety of providing a grand jury
with written substantive instructions. Nonetheless, it appears that, in at least some jurisdictions
in the State, there is a reluctance on the part of impaneling courts and prosecutors to provide any
written substantive materials, such as relevant Penal Law offense definitions, to a grand jury
when giving instructions pursuant to section 190.25(6).

This measure would remove any doubt as to the propriety of providing grand jurors with
substantive written instructions under subdivision six of section 190.25 by amending that
subdivision to expressly permit the practice.l To ensure a reviewable record of the written grand
jury instructions, the measure would further provide that “the complete text of any such written
instructions must, following the distribution of such written instructions to the grand jury, be read
into the record by the district attorney, who shall state on the record that such written instructions
have been so distributed.” In addition, the measure would clarify that nothing contained in the
proposed amendment to subdivision six of section 190.25 “shall be deemed to affect the court’s
obligation, pursuant to subdivision five of [CPL] section 190.20...to deliver or cause to be
delivered to each grand juror a printed copy of all the provisions of...[CPL] article [190], or the
giving of oral or written instructions pursuant to such subdivision five.”

The Committee recognizes that the idea of amending CPL Article 190 to expressly
authorize the practice of providing written substantive instructions to a grand jury is not a new
one. Indeed, in its 1999 Report to the Chief Judge and the Chief Administrative Judge, the Grand

! In accordance with the Committee’s view that at least some of the instructions provided under section 190.25(6)
should be given orally, the measure expressly provides that, where instructions are given under that subdivision, the
court or prosecutor must orally instruct the grand jury and may “also distribute written instructions.”

2 Qubdivision five of CPL section 190.20 provides as follows: “After a grand jury has been sworn, the court must
deliver or cause to be delivered to each grand juror a printed copy of all the provisions of this article, and the court
may, in addition, give the grand jurors any oral and written instructions relating to the proper performance of their
duties as it deems necessary or appropriate.” CPL section 190.20(5).
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Jury Project made the following recommendation:

CPL §190.25(6) should be amended to make explicit that, upon
request of a grand juror for further instruction with respect to a
statute, the court or the prosecutor may give to the grand jury
copies of the text of any statute which, in its discretion, the court or
prosecutor deems proper. The amendment should include a
requirement that a copy of any such text be made an exhibit in the
proceeding in which it is furnished to the grand jury. However, the
determination of a court or prosecutor of whether to submit the text
of a particular statute should not be a ground for dismissing an
accusatory instrument filed after an otherwise proper proceeding.

1999 Report of the Grand Jury Project, Volume I, at p.84.

As noted in the Report, the Grand Jury Project’s proposed amendment to CPL section
190.25(6) would closely track the procedure set forth in CPL section 310.30, which applies to the
deliberations of a trial jury. That section provides, in relevant part, as follows: “With the consent
of the parties and upon the request of the jury for further instruction with respect to a statute, the
court may also give to the jury copies of the text of any statute which, in its discretion, the court
deems proper.” CPL section 310.30. Similar to section 310.30, the proposal would “permit the
court or prosecutor to furnish the text of a statute when a grand juror requests further instruction
concerning a statute and the court or the prosecutor, in the sound exercise of discretion, believes
that the request is necessary or appropriate.” 1999 Report of the Grand Jury Project, Volume I, at

p.85.

While the Committee fully agrees with the conclusion reached by the Grand Jury Project
that CPL section 190.25(6) ought to be amended to clarify the authority of the court and
prosecutor to provide written substantive instructions under that section, it is the Committee’s
view that the measure proposed here, which is arguably broader and less cumbersome than the
proposal recommended by the Grand Jury Project, would better assist grand jurors in meeting
their obligations under CPL Article 190.

Proposal

AN ACT to amend the criminal procedure law, in relation to written grand jury instructions

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Subdivision 6 of section 190.25 of the criminal procedure law is amended to
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read as follows:

6. The legal advisors of the grand jury are the court and the district attorney, and the
grand jury may not seek or receive legal advice from any other source. Where necessary or
appropriate, the court or the district attorney, or both, must orally instruct the grand jury, and may

also distribute written instructions to the grand jury, concerning the law with respect to its duties

or any matter before it[, and]. Any such oral instructions and legal advice must be recorded in the

minutes, and the complete text of any such written instructions must. following the distribution

of such written instructions to the grand jury, be read into the record by the district attorney. who

shall state on the record that such written instructions have been so distributed. Nothing

contained in this subdivision shall be deemed to affect the court’s obligation, pursuant to

subdivision five of section 190.20 of this chapter, to deliver or cause to be delivered to each

orand juror a printed copy of all the provisions of this article, or the giving of oral or written

instructions pursuant to such subdivision five. Nor shall the provisions of this subdivision be

deemed to require the reading into the record of the text of any written instructions or materials

provided to grand jurors pursuant to any other provision of this chapter.

§2. This act shall take effect 90 days after it shall have become a law, and shall apply to

all grand jury proceedings occurring on or after such date.
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21.  Criminal Contempt and Double Jeopardy: Repealer
(Penal Law 215.54; Judiciary Law 776)

To conform with controlling appellate decisional law in the areas of double jeopardy and
criminal contempt, the Committee recommends that section 215.54 of the Penal Law and section
776 of the Judiciary Law, both of which provide, in substance, that the imposition of a prior
punishment for criminal contempt under Article 19 of the J udiciary Law shall not bar a
subsequent prosecution for criminal contempt under the Penal Law based upon the same conduct,

be repealed.
Judiciary Law section 776 provides that

[a] person, punished as prescribed in...[Judiciary Law Article 19],

may, notwithstanding, be indicted for the same misconduct, if it is
an indictable offense; but the court, before which he is convicted,

must, in forming its sentence, take into consideration the previous
punishment.

Judiciary Law section 776.
The corresponding provision of Penal Law Article 215 provides that

[a]djudication for criminal contempt under subdivision A of
section seven hundred fifty of the judiciary law shall not bar a
prosecution for the crime of criminal contempt under section
215.50" based upon the same conduct but, upon conviction
thereunder, the court, in sentencing the defendant shall take the
previous punishment into consideration.

Penal Law section 215.54.

In People v Columbo (31 NY2d 947, 949 [1972]), the Court of Appeals, following a
second remand of the case to that Court from the United States Supreme Court for
reconsideration of a double jeopardy issue (see, Columbo v New York, 405 U.S. 9, 11 [1972]),
held that the defendant’s previous punishment for contempt of court under the Judiciary Law for
refusing to obey an order to testify before the grand jury barred a subsequent indictment for the
same offense under the Penal Law. The Court of Appeals, in Columbo, stated as follows:

Although defendant could have been properly indicted for his
refusal to testify before the Grand Jury on October 14, 1965, after

| Penal Law section 215.50 defines, in seven separate subdivisions, the Class A misdemeanor of criminal contempt
in the second degree.
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having been granted full immunity [citation omitted] and such
indictment would not be barred by double jeopardy, he was not
indicted for that crime, but, instead was indicted for his refusal to
obey the order of ...[the Grand Jury Judge] on December 7, 1965,
to return to the same Grand Jury and testify. Thus, defendant was
indicted for the same act and offense for which he previously was
punished by...[the Grand Jury Judge] for contempt of court
pursuant to section 750 of the Judiciary Law. The same evidence
proves the Judiciary Law contempt for which defendant was
previously punished and the Penal Law contempt charged in the
indictment, and the elements of the two contempt charges are the
same. Since the Supreme Court of the United States has held that
defendant’s previous punishment for contempt...pursuant to the
Judiciary Law was for “criminal” contempt under the particular
facts of this case [citation omitted], defendant’s subsequent
indictment for the same offense under...the ...Penal Law is barred
by the double jeopardy clause [citation omitted].

Colombo, supra., at 949; see also, Matter of Capio v Justices of the Supreme Court, 34 NY2d
603 [1974], affirming on the opinion at 41 AD2d 235.%

In a more recent case, People v Wood (95 NY2d 509, 515 [2000]), the Court of Appeals,
citing Columbo, held that the defendant’s prosecution for criminal contempt in the first degree
under Penal Law section 215.51 for violating an order of protection was barred because the
defendant had previously been prosecuted for contempt under Family Court Article 8 based upon
the same conduct. As in Columbo, the Court in Wood, in analyzing the double jeopardy issue,
applied the “same elements test™ enunciated by the United States Supreme Court in Blockburger
v United States (284 U.S. 299 [1932]) and reiterated in the criminal contempt context in United
States v Dixon (509 U.S. 688 [1993]):

The Double Jeopardy Clause “protects only against the imposition
of multiple criminal punishments for the same offense”[citation
omitted]. The “applicable rule is that, where the same act or
transaction constitutes a violation of two distinct statutory
provisions, the test to be applied to determine whether there are
two offenses or only one is whether each provision requires proof
of an additional fact which the other does not” [citing
Blockburger]. If each of the offenses contains an element which the
other does not, they are not the “same offense” under the rule
enunciated by Blockburger and any claim of constitutional double

2 Notably, there is no mention by the Court in Columbo of either Penal Law section 21 5.54 or Judiciary Law section
776.
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jeopardy necessarily fails [citation omitted]. The test focuses on
“the proof necessary to prove the statutory elements of each
offense charged against the defendant, not on the actual evidence to
be presented at trial” [citations omitted].

Wood, supra., at 513.

In his comments on the interplay between criminal contempt and double jeopardy in the
1998 law review article, Criminal and Civil Contempt: Some Sense of a Hodgepodge (72 St.
John’s L. Rev. 337, 407-408 [Spring, 1998]), Lawrence Gray notes that the Court of Appeals’
and U.S. Supreme Court’s decisions in Columbo “do...not appear to be the proverbial ‘last
word’” on the topic. As stated in that article,

[i]n United States v Dixon, the latest Supreme Court decision on
the issue, a badly splintered Court hardly achieved a coherent
conclusion. Specifically, the Court held that where a criminal
contempt of court does not have the “same elements” as a
legislatively-enacted crime, a contempt proceeding followed by a
criminal prosecution does rnot implicate double jeopardy [citations
omitted].

Gray, Id; emphasis added.

Notwithstanding Mr. Gray’s observation that the Court of Appeals’ decision in Columbo
may not be the “last word™ on the issues of constitutional double jeopardy and criminal
contempt, it is clear that Penal Law section 215.54 and Judiciary Law section 776, at the very
least, raise serious constitutional concerns in light of Columbo and also appear to conflict directly
with certain of the statutory double jeopardy protections afforded by CPL Article 40 [“Exemption
From Prosecution by Reason of Previous Prosecution™]. For these reasons, the Committee offers

this measure repealing both sections in their entirety.’

Proposal

AN ACT to amend the penal law and the judiciary law, in relation to criminal contempt

3 It should be noted that, as part of the Committee’s existing legislative proposal to reform Judiciary Law Article 19,
sections 750 through 781 of that Article are repealed in their entirety and replaced with new provisions. Although the
Committee does not specifically address the repeal of Judiciary Law section 776, or the related double jeopardy
issue, in its memorandum in support of that proposal, the Committee created no analogue to section 776 in its

proposed new Article 19.
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The People of the State of New York. represented in Senate and Assembly. do enact as

follows:
Section 1. Section 215.54 of the penal law is REPEALED.
§2. Section 776 of the judiciary law is REPEALED.

§3. This act shall take effect immediately.
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22.  Prosecution by Superior Court Information
After Dismissal of Indictment
(CPL 195.10(1)(a); CPL 210.20(4))

The Committee recommends that the Criminal Procedure Law be amended to establish a
procedure to allow a defendant to waive indictment and be prosecuted by Superior Court
Information in cases where the court has dismissed an initial indictment against the defendant.

Under current law, a defendant may only waive indictment and consent to be prosecuted
by a superior court information where a local criminal court has held the defendant for the action
of a grand jury, the defendant is not charged with a Class A felony, and the district attorney
consents to the waiver (CPL 195.10). The Court of Appeals has strictly construed these
conditions, and has repeatedly invalidated waivers made with the consent of both the defendant
and the prosecution where the parties have otherwise failed to conform to the statute (see People
v Boston, 75 NY2d 585 [1990]; People v Trueluck, 88 NY2d 546 [1996]; People v Casdia, 78
NY2d 1024 [1991]; compare People v D ’Amico, 76 NY2d 877 [1990]).

It is not unusual, however, for the defendant and the prosecution to negotiate a plea in the
period after a court dismisses an indictment but before the prosecution has re-presented the case
to the grand jury. Plea negotiations are often completed during this interlude because the parties
have invariably completed discovery and motion practice on the original indictment and
generally have a better understanding of the relative strengths and weaknesses of the case. Yet,
although the parties may reach agreement on a plea, there is no readily available procedure for
the court to accept the plea. A superior court information is unavailable to the parties because
the defendant has not been technically “held” for the action of the grand jury (see People v
Rivera, 14 Misc.3d 726 [2006]). Either the prosecution must re-present the case to the grand jury
and secure a new indictment, a needless waste of resources and a burden for witnesses, or else
follow the strict requirements for filing a superior court information. This requires the
prosecutor to file a new felony complaint, re-arrest the defendant on the new felony complaint
and arraign the defendant in the local criminal court so the defendant can be “held” for the action

of the grand jury.

To avoid the burden of securing a new indictment or filing a new felony complaint, this
measure would amend paragraph (a) of subdivision 1 of section 195.10 and subdivision 4 of
section 210.20 of the Criminal Procedure Law to provide that after a court dismisses an
indictment against a defendant, if the court authorizes the People to resubmit the charge to the
grand jury, the defendant will be deemed held for the action of the grand jury. This would then
provide the basis for the defendant to waive prosecution by indictment.and be prosecuted by
superior court information.
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Proposal

An ACT to amend the criminal procedure law, in relation to prosecution by superior court
information following dismissal of an indictment or count thereof

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:
Section 1. Paragraph (a) of subdivision 1 of section 195.10 of the criminal procedure
law, as added by chapter 467 of the laws of 1974, is amended to read as follows:

(a) a local criminal court, or a superior court acting pursuant to subdivision four of

section 210.20, has held the defendant for the action of a grand jury; and

§2. Subdivision 4 of section 210.20 of the criminal procedure law is amended to read
as follows:

4. Upon dismissing an indictment or a count thereof upon any of the grounds specified
in paragraphs (a), (b), (¢) and (i) of subdivision one, or, upon dismissing a superior court
information or a count thereof upon any of the grounds specified in paragraphs (a) or (i) of
subdivision one, the court may, upon application of the people, in its discretion authorize the

people to submit the charge or charges to the same or another grand jury. Such authorization

shall, for purposes of paragraph (a) of subdivision one of section 195.10. be deemed to constitute

an order holding the defendant for the action of a grand jury with respect to such charge or

charges. When the dismissal is based upon some other ground, such authorization may not be
granted. In the absence of authorization to submit or resubmit, the order of dismissal constitutes a
bar to any further prosecution of such charge or charges, by indictment or otherwise, in any
criminal court within the county.

§3. This act shall take effect immediately.
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23, Disclosure by the People of Police-Arranged Identifications of Defendant
(CPL 240.20(e)(1))

The Committee recommends that subdivision one of section 240.20(¢) of the Criminal
Procedure Law be amended to provide that the People must give notice to the defendant of all
prior police-arranged identifications of the defendant made by a person whom the prosecutor
intends to call as a witness at trial and from whom they intend to elicit an in-court identification.

The Court of Appeals recently held that the People are not required to give notice of a
police-arranged photographic identification of the defendant by a trial witness (People v
Grajales, 8 NY3d 861 [2007]). While the Court recognized that the “better practice is to give
defendant notice of all prior police-arranged identifications made by a witness from whom they
intend to elicit in-court identification testimony,” there is no obligation to provide such notice
unless that pretrial identification will be offered at trial. Since pretrial photographic
identifications of a defendant are inadmissable at trial, the Court held that by definition there is
no requirement that it be provided to the defendant under the notice provisions of CPL
710.30(1)(b).

The Committee believes that it is important for the Criminal Procedure Law to provide a
mechanism to insure that photographic identifications of any witness the prosecutor intends to
call at trial are disclosed to the defendant prior to trial. At the very least, evidence of a prior
photographic identification is relevant to the issue of possible suggestiveness at any subsequent
corporeal identification of the defendant by that witness. The Committee does not endorse the
position, however, that disclosure should be made part of the People’s notice obligation under
CPL 710.30(1)(b). The Committee is of the view that the harsh remedy of preclusion for the
People’s failure to serve timely notice under CPL 710.30 (see People v O 'Doherty, 70 NY2d 479
[1987]), would be unwarranted in the case where the evidence of the identification is
inadmissable at trial.

The Committee’s proposal therefore strikes a balance by requiring the information be
disclosed as part of the People’s discovery under CPL 240. By placing the obligation within the
discovery section, the court will have an adequate range of remedies for discovery violations
(see, e.g., CPL Section 240.70 [enumerating available court-imposed sanctions for non-
compliance with CPL Article 240]. In addition, the Committee believes that the proposal would
further the strong public policy goal of protecting against witness misidentification in criminal
prosecutions. '

Proposal

AN ACT to amend the criminal procedure law, in relation to discovery of prior police-arranged
corporeal and non-corporeal identifications of the defendant
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The People of the State of New York, represented in Senate and Assembly. do enact

as follows:
Section 1. Subdivision 1 of section 240.20 of the criminal procedure law is amended
by adding a new paragraph (e-1) to read as follows:

(e-1) A written statement setting forth the date. time. location and circumstances of

any corporeal or non-corporeal identification of the defendant made by or in the presence of a

person whom the prosecutor intends to call as a witness at trial where the procedures leading to

such identification were arranged by or at the request or direction of a public servant engaged in

law enforcement, irrespective of whether the people intend to introduce at trial evidence of such

identification;

§2. This act shall take effect immediately.



IV. Pending and Future Matters

Among the measures the Committee will be considering this year is a proposal to confer
statutory confidentiality on pre-trial information a defendant supplies to any pretrial services
agency or program. With the advent of community courts and problem solving courts, the
information pretrial service agencies provide to a court is often critical to decisions regarding
drug treatment programs and other alternatives to incarceration. As has always been the case in
New York, however, the information collected is ultimately placed in the public court file.
Without statutory protection, there is little restriction on the availability of this information by
someone simply coming to court and inspecting the court file. One concern of pretrial agencies
is that as more defendants learn that information they provide to such agencies can become
public, it will seriously limit the cooperation these agencies currently receive from defendants.
Further, pretrial service agency employees often walk a fine line when advising a defendant of
the purpose of the interview when a defendant asks how the information will be used. Providing
statutory confidentiality, at least as to the general public, for any information a defendant
provides will permit the agency to affirmatively assure a defendant that any information turned
over will not be made generally available, and will promote cooperation with these agencies.

The Committee will also consider proposing additional amendments to the Drug Law
Reform Act (L. 2004, ch 738). The Committee has identified several unintended consequences
that have resulted from the revision of the Rockefeller drug laws. For instance, although Class A
drug felonies no longer involve mandatory life sentences, conspiracy to commit a Class A drug
felony was not included within the DLRA, and therefore conviction for a drug conspiracy still
requires the court to impose an indeterminate prison term. And because conspiracy to commit a
Class A felony can itself be a Class A felony in certain situations, convictions for those crimes
will carry a mandatory minimum term of 15 years to life imprisonment. Thus, conviction for a
conspiracy to commit a Class A drug offense, even if the drug crime is not accomplished, may in
some circumstances carry a greater penalty than committing the actual drug crime itself. A
defendant convicted of a conspiracy to commit a drug offense will also be ineligible for many of
the drug treatment programs currently available to those convicted of drug crimes. Although the
Committee believes that these results were unintended by the Legislature, courts have held that
the Legislature’s failure to include within the DLRA a conspiracy to commit a drug offense is
“presumed to be intentional” (People v Anonymous, 43 AD3d 806).

Finally, as in past years, the Committee will be carefully reviewing the numerous ideas
and suggestions that have been offered by judges and nonjudicial personnel from around the
State to streamline and improve the fairness of criminal court operations and procedures.
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V. Conclusion

The Committee will continue to meet regularly to study and discuss all significant
proposals affecting criminal law and procedure. We express our gratitude to the Chief Judge, the
Chief Administrative Judge and the Judicial Conference for their support in achieving our shared

objective of improving the criminal law.
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