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I ntroduction

The Family Court Advisory and Rules Committee is ofithe standing advisory committees
established by the Chief Administrative Judge ef@ourts pursuant to section 212(1)(q) of the
Judiciary Law and section 212(b) of the Family Gd\st. The Committee annually recommends to
the Chief Administrative Judge proposals in thear@ Family Court procedure and family law that
may be incorporated into the Chief Administrativelde’s legislative program. These
recommendations are based on the Committee's aiest examination of decisional law, and
suggestions received from bench and bar. In additoecommending its own annual legislative
program, the Committee reviews and comments orr pireding legislative measures concerning
Family Court and family law.

A. Legidlation Enacted in 2012

Two of the legislative proposals submitted by tlwernittee in 2012 were incorporated into
measures enacted into law during the 2012 legrgla@ssion. These include:

1. Transfers of probation cases in child suppanily offense, juvenile delinquency and
Persons in Need of Supervision (PINS) proceedibgss of 2012, ch. 470]: This measure amended
chapter 97 of the Laws of 2011 to harmonize itvigions with existing provisions of the Family
Court Act. First, in juvenile delinquency and PIN&ses in which the youth resides in a jurisdiction
other than that in which probation had been orddremeasure amends Family Court Act 8176 to
require Family Court to transfer probation supeaorigo the probation department in the jurisdiction
of the probationer’s residence and to establisteaymption that post-dispositional proceedings
regarding the order of probation, including viabais, would be heard in that county. In other cases
involving orders of probation, that is, in familffense and child support cases, the Family Cougt, ma
but is not required to, transfer probation sup@wigo the jurisdiction in which the probationer
resides. Second, the measure amends sections d 27 amf the Family Court Act to indicate that its
provisions regarding venue for all proceedingsiimeee or modify Family Court orders, including
proceedings for violations of probation, do notlggp probation-related proceedings involving
juveniles in persons in need of supervision anemile delinquency proceedings, since those are
instead governed by Family Court Act 8176. Thitlde measure amends Family Court Act 8173 to
provide that at the time that an action, includamgaction to modify, extend or enforce an order of
probation, has been filed in a county other thanctbunty that issued the order, the Family Court in
the county in which the action has been filed megtiest the record from the court that issued the
order and that court must transmit a copy of tltene or portion of the record that pertains to the
order of probation forthwith “by electronic or othmeans.” Finally, since New York City’s
Department of Probation covers all five countiés, ieasure treats New York City as one
jurisdiction, rather than as five individual cowesj with respect to Family Court Act 8176.

Effective Oct. 3, 2012.

2.Support Magistrate authority: driver’s licensg@ension challenges [Laws of 2012, ch.
468]. This measure amends sections 439 and 454(5) éfamédy Court Act to authorize Support
Magistrates to resolve challenges to administraisgpensions of driver’s licenses after the support
obligors have exhausted administrative remediesitgir the child support agency’s fair hearing
process. Under section 111-b(12) of the Sociali€es Law, the Support Collection Unit (SCU) of a
local Department of Social Services (or, in New k@ity, the Human Resources Administration) is




required to notify an allegedly delinquent chilgopart obligor of its intent to notify the Departnten

of Motor Vehicles to suspend the obligor’s drivditense, after which the obligor may obtain an
administrative fair hearing. Section 454(5) pr@adhn avenue for support obligors to obtain jutlicia
review in Family Court Act of an adverse rulingtive administrative fair hearing. Under this measure
the judicial review may be held before a Supporgigate, not simply before a Family Court judge.
Effective Jan. 1, 2013

B. New and M odified L egislative Proposals

As in 2012, among the Family Court Advisory anddsuCommittee’s highest priorities is the
pressing need for more Family Court judges, sihediked number of 154 judgeships authorized in
the Family Court Act has remained virtually uncheshdor well over a decade, notwithstanding the
Court’s far higher and more complex workldaé&qually critical, the Committee strongly supports
the efforts by the Permanent Judicial CommissioSentencing to implement Chief Judge
Lippman’s proposal to raise the age of criminapogsibility in New York State to 18 for non-
violent offenses by creating a “Youth Division” 8upreme Court to address cases involving 16- and
17-year olds. Additionally, the Committee is propgsa comprehensive legislative agenda, including
nine new and modified proposals and eighteen palp@seviously recommended. These proposals
address all areas of Family Court practice, thepgbyiding needed clarification and enhancing the
Unified Court System's ability to handle these saéectively. Its agenda of nine new and modified
proposals includes the following:

1. Transfers of juvenile delinqguents to and from &fatilities pursuant to the “Close to
Home” initiative The experiences of the New York City Family @pin implementing the “Close to
Home” juvenile justice initiative, enacted as parthe Fiscal Year 2012 New York State budget, has
revealed a few gaps in Family Court Act 8355.1,gtagute regarding transfers both to and from
facilities and programs of the New York State Gifaf Children and Family Services (NYS OCFS) .
The Family Court Advisory and Rules Committee moramending a measure that would add a
requirement that the petitioner notify the presaritragency (the New York City Corporation Counsel)
and that the agency be afforded an opportunityetbdard on petitions to transfer youth from faeiit
and programs operated under contract with the Nevk ity Administration for Children’s Services
(NYC ACS) to NYS OCFS, as is provided to the julenhis or her attorney, NYC ACS and NYS
OCFS. Further, especially in light of the requiesnts for notice and an opportunity to be heardeéah
of these key participants — and, importantly, igbtrof the juvenile to effective representation of
counsel in preparation for hearings on transfetipes — the measure would modify the current
requirement of a judicial decision within 72 hoofghe filing of the petition to a more realistime-
frame. The proposal would afford the parties upGalays to be heard on the petition, but if thesjule

! SeeKids and Families Still Can’t Wait: The Urgent Case New Family Court JudgeshigslYS Senate
Policy Group, Oct. 30, 20094 Call to Action: The Crisis in Family Couffund for Modern Courts, Feb., 2009);
The Long Road HontEr 7-178(Children’s Rights, Nov., 20098.Schepard & T.Liebmann, “Law and Children:
Ending a 3.5- Minute Justice in New York’s Familgu€t,” N.Y.L.J. Nov. 13, 2009, p.3, col. 1; K. Carroll & A.
White, “Disorder and Delay: There’s Been a Draméatiarease in Abuse and Neglect Charges Filed Agé&iitg
Parents, and Family Court is Overwhelmed Again,Child Welfare Watclb-7, 26 (Winter, 2008)The
Permanency Legislation of 2005: An Unfunded mand&tatical Resource Needs for New York City's Qteitd
and FamiliegNYC Bar Assoc. Council on Children, 2007).
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is in detention pending the hearing, the partieald/bave up to ten days to be heard with a possible
extension for an additional ten days for good caudee Family Court would then be required to rende
its decision within ten days of the hearing, exele®f weekends and holidays. Further, with respect
transfers from the custody of NYS OCFS to NYC AGBe measure would amend Family Court Act
8355.1(b) to add a requirement for the petitionendtify the presentment agency and the sociaiseEsv
district, that is, NYC ACS, and afford both agesca opportunity to be heard along with NYS OCFS,
the juvenile and his or her attorney. Especialliight of the addition of a right to be heard foese
critically important agencies, the proposal modifibe standard for determining a transfer petititon
require that it be granted “absent good causeuaheks the court determines, and states in itdew
order, the reasons why continu@thcement with the office is necessary and ctersisvith the needs
and best interests of the respondent and thefoegdotection of the community.” Finally, for trafer
petitions filed after the first 90 days of implentetion of the non-secure and limited-secure phases,
respectively, of the “Close to Home” initiativ@gt proposal would add a requirement for the pettio
to notify the juvenile’s parents or legal guardiafishe filing of the petitions.

2. Reentry of persons in need of supervision andrjile delinguents into foster ca@onsistent
with the decision of the Appellate Division, Secdbepartment, in Matter of Jefry HA.D.3d-, 955
N.Y.S.2d 90, 2012 N.Y.Slip Op. 08007'{®ept., 2012), as well as the interpretation byNlesv York
State Office of Children and Family Services, tlmnittee is submitting a measure to clarify an espe
of the foster care reentry statute that has cassed confusion, that is, the categories of forrastefr
youth to whom the statute applies. “Former fostge youth” is not defined in Family Court Articdé-
B and although referenced in the permanency hearimgsions (Family Court Act Article 10-A), no
specific cross-references are contained in theoRer® Need of Supervision (PINS) or juvenile
delinquency provisions. The Committee’s measurelveemedy that gap by amending the post-
dispositional provisions regarding extensions atpment in both the juvenile delinquency and PINS
statutes +.e., Family Court Act 88355.3 and 756-a(f) — to in@dugferences to Family Court Act
§1091. It would further amend Family Court Act 81G6 add a definition of “former foster care youth”
that explicitly includes youth placed in fostere@ursuant to juvenile delinquency, PINS, child
protective or destitute child adjudications, voamtplacements and children freed for adoptionnmtit
yet adopted..

3. Petitions to vacate acknowledgments of pateexgcuted by minors under the age of 18
Under well-settled principles of law, nationallywasll as in New York State, contracts made by nsnor
are voidable for a reasonable period after thegtrélaeir majority. However, minors who execute
voluntary acknowledgments phternity, an increasingly common equivalent jodkcial order of
filiation, may thus become bound by court ordersupport their children until the children reach th
age of 21. Similar to laws in California, lllingiKansas and Texas, the Family Court Advisory and
Rules Committee is proposing a measure to reshigecontradiction by extending the time for the
filing of petitions to vacate paternity acknowledgms executed by minors. The measure would
amend Family Court Act 8516-a and Public Health 18435-b to permit a signatory to an
acknowledgment of paternity to file a petition tcate it within 60 days of the signatory’s attagnin
the age of 18, where the acknowledgment had bescuged during his or her minority. Just as both
statutes provide an earlier time limit for filingzacatur petition where a proceeding had been
convened that constitutes a “ratification” of tlek@owledgment, so, too, the Committee’s proposal
provides an alternative, earlier limit where thgnsitory actually appears for a judicial proceeding,
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including a proceeding to establish a child suppader. In light of the signatory’s minority, the
measure provides additional protections, thahit the signatory’s “parent or guardian or attgrne
must also have been present at such judicial pdoeg@nd the signatory must have been advised at
such proceeding of his or her right to file a petitto vacate the acknowledgment within sixty days
of the date of such proceeding.”

4. Accrual of child support arrears in child sugpapdification proceedings involving support
obligors against who orders of commitment have besed As part of the “New York State Child
Support Enforcement Act of 1986,” the Legislatuneeaded sections 451 and 460(1) of the Family
Court Act to “[p]rohibit the cancellation or reduan of arrears for child support and allow reduatio
or cancellation of arrears for spousal support apign a showing of "good caus&€eMemorandum
of Support, Laws of 1986, ch. 892. However, neither1986 legislation, nor subsequent
amendments, made conforming changes to sectionfh® Family Court Act with respect to cases
in which a commitment of incarceration for a willfuolation of child support has been suspended.
Family Court Act 8455 permits a child support violato move to modify or child support
obligations, including arrears, upon a showing‘@bod cause for failure to make application for
relief from the order directing payment prior t@ taccrual of such arrearsThe Family Court
Advisory and Rules Committee is submitting a measotarmonize subdivisions two and five of
Family Court Act 8455 with the provisions of Fam@purt Act 88451(1) and 460(1). It makes clear
that while support violators, whose commitmentgtibbhave been suspended, may move for relief
from future payments, they may not seek to redu@noul child support arrears that have accrued
prior to their applications for modification. Otharears, that is, spousal maintenance arreardgdwou
continue to be subject to modification where goadse has been demonstrated for the failure to
move for relief prior to their accrual.

5. Roles, rights and responsibilities of non-regjgm parents in child neglect and abuse
proceedings in Family Courotwithstanding a growing trend toward identifyiand engaging both
parents, including those not charged as respondestgell as their extended families, in resolving
child protective proceedings, article 10 of the Hpai@ourt Act contains a number of gaps and
anomalies with respect to the treatment of nonaredent parents. This measure inserts provisions
that explicitly encourage greater participatiomion-respondent parents in abuse or neglect
proceedings concerning their children and expaneptetrial and dispositional options available to
ensure the children’s safety and well being witke degard for the legal rights of both parents. The
measure defines and differentiates the noticesn roles of, parents recognized by law in contrags
to those whose legal status has not been deternitrfadther authorizes release of children to non-
respondent parents, both during the pendency daftihe protective proceeding and as a disposition.
Finally, it includes non-respondent parents ingh®visions of Family Court Act 881055-b, 1089 and
1096 through which a child abuse or neglect, peemey or destitute child proceeding may be
resolved through an order of custody under aripleof the Family Court Act in cases in which
further involvement by the Family Court and locatisl services agency is determined not to be
necessary.

6. Educational neglect and Persons in Need of Sigien proceedings alleging truancy or
school misbehavioEducational problems, whether coming to the atbendf the Family Court
through a PINS or educational neglect proceedirgggmt among the most complex challenges for
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the Family Court and service agencies. A comprglierapproach amending both the education
PINS and educational neglect statutes is criticatigded that recognizes the vital role that edusato
play in resolving both categories of proceedinghidators are critical to the efforts to divert both
types of cases from the court system where posdibke Family Court Advisory and Rules
Committee is proposing a measure to ensure theegadirticipation of educators both at the diversion
and at the petition stages in both PINS and edutatneglect proceedings. In PINS proceedings,
regardless of whether or not they are the potepéttioners, school districts or local educational
agencies would need to be consulted by the degidread diversion agencies and their efforts to
divert the proceeding or, at minimum, to resolve ¢lducation-related issues in the proceeding must
be documented as a prerequisite to filing. Simmgguirements would be applicable in child
protective proceedings in which educational negkeeatleged, that is, that the investigating child
protective agencies would be required to documiatte made by school districts or local
educational agencies to resolve the educationegtlatoblems. The fact that such efforts were
unsuccessful would need to be pled in the petdioth proven as an element of the fact-finding, since
educational neglect would be redefined to covédurf@s by the parents to provide educational
services “notwithstanding the efforts of the schdistrict or local educational agency and child
protective agency to ameliorate such alleged faiprror to the filing of the petition.” Where

petitions in both categories of cases are fileBamily Court, education officials must be notified
and, where the Family Court “determines that suatigpation and /or assistance would aid in the
resolution of the petition,” the officials may bmrjed as parties so that they may participate in
resolving the education issues presented.

7._Conditions of orders of protection iatnmonial proceedings and remedies and procedures
for violations of orders of protection in Family @ and matrimonial proceedings light of
ambiguities, gaps and discrepancies in the langohtiee current statutes, the Committee is
submitting a proposal designed to provide guiddaceivil enforcement of orders of protection in
Family and Supreme Courts, to remedy a disparithe duration of probation in family offense
cases and to incorporate all of the permissiblelitimms of orders of protection in family offense
cases into the provisions regarding orders of ptimtie in matrimonial proceedings. The proposal
clarifies that the violation procedures and consegas contained in Article 8 of the Family Court
Act apply to all orders of protection and temporargters of protection issued in family offenseJathi
support, paternity, child custody, visitation, diwe and other matrimonial proceedings, thus bugdin
upon the incorporation in chapter 1 of the law2@f3 of firearms license and suspension remedies
into these provisions of the Family Court Act anohiestic Relations Law. The proposal makes clear
that willful violators of temporary and final ordeof protection in all categories of cases would be
subject to the following sanctions: probation, itatibn, visitation prohibition or requirement for
supervision, firearms surrender, firearms licensgpension or revocation and/or commitment to jail
for up to six months. Finally, the proposal wouldrerize the Family Court to place a respondent in
a family offense proceeding on probation for a@#f up to two years or, where an order of
protection pursuant to Family Court Act 8842 hasrbissued for five years, a period of up to five
years, thus equalizing the periods of probatiomwhe duration of orders of protection, as extended
by the legislature in 200&eel..2003, ch. 579.

8. Persons in need of supervision and juvenilendakncy proceedings: procedures for
admissions and violations of orders of dispositiod adjournment in contemplation of dismissal

-5-



To fill gaps in the post-dispositional procedurpplacable in juvenile delinquency and PINS cases,
the Committee is submitting a proposal clarifyihg tarious provisions of Articles 3 and 7 of the
Family Court Act regarding violations by juvenileBirst, the proposal clarifies that, as in protati
violation cases, the period of a conditional disgeavould be tolled during the pendency of a
violation petition. SeeMatter of Donald MM 231 A.D.2d 810, 647 N.Y.S.2d 312 (3rd Dept., 1996
Ive. app. denied89 N.Y.2dc 804 (1996). Second, the proposahdates the procedures and time
frames for restoring cases adjourned in contengulaif dismissal to the calendar for an adjudicatory
or dispositional hearing.SeeMatter of Edwin L, 88 N.Y.2d 593 (1996). Third, the proposal would
permit allegations in probation violation petitictasbe supported by hearsay evidence, although the
ultimate proof would have to be competent. Fouttwould delineate the procedures for violations of
suspended judgment and probation, drawing uporirgigivenile delinquency provisionsSee

F.C.A. 88360.2, 360.3. Finally, with respect te thct-finding stage of PINS proceedings, in
response to a long line of appellate cases, theoged would add a new section 743 to the Family
Court Act, establishing a judicial allocution prdoee for accepting admissions in PINS cases,
analogous to the allocution provision in juveni@idquency cases [Family Court Act 8321.3].

9. Conditional surrender§wo decades of experience under the statuteseding the
requirements for enforceability of conditions inremders, both judicial and extra-judicial, have
revealed all too many cases in which ostensibliyngkrms of the statutes have not been followed.
Frequently, birth parents have been induced towgresurrenders, particularly extra-judicial
surrenders, upon the assumption that informal ageeés or side letters of understanding would be
enforceable even though they were not presentdtetBamily or Surrogate’s Court for approval and
were not incorporated into any written court ord@itse Committee’s proposal reiterates existing
explicit requirements that all conditions accompagysurrenders, both of children in and out of
foster care, must be approved by the Family ordgjate’s Court as being in the child’s best interest
and must be incorporated into a court order inoilée enforceable. To underscore the need for
judicial oversight, the measure prohibits extraigiad surrenders executed on or after the effective
date of the statute (January 1, 2014) from comgiany conditions. Only judicial surrenders
executed on or after that date could contain epfyle conditions and birth parents executing
surrenders would have to be so advised. Agreenm@npeost-adoption contact between the
surrendered child and birth siblings and half-sidpsi, where either the child and/or siblings or-half
siblings are 14 years of age or older, would liksawiequire their written consent in order to be
enforceable. A copy of the court order incorporatmy post-adoption contact agreement or other
conditions would need to be given to all partieth®agreement.

C. Previously Endorsed Measures

The Committee is recommending resubmission ofalewing eighteen proposals:

1. Permanency planning in juvenile delinquency peigons in need of supervision (PINS)
proceedings in Family CourtNew York State statutes, as well as both theefa@duvenile Justice
and Delinquency Prevention A&ublic Law 107-273, as amended in 2002] and Fddegulations,
implementing the Federaldoption and Safe Families A&ublic Law 105-89; L. 1999, ch. 7], make
clear that thASFApermanency planning mandates apply talilldren in foster care, including
those in care as a result of juvenile delinquemtyRINS petitions. The Committee is proposing a
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comprehensive measure to implement permanencyipanmandates for the juvenile justice
population as follows:

* a requirement that non-custodial parents reaediees in juvenile delinquency and PINS
proceedings so that they can participate in disjposil and permanency planning;

* a provision, similar to Family Court Act 81016,ensure that the appointment of a attorney
for the child in a juvenile delinquency or PINS eagould continue during the life of any
dispositional or post-dispositional order;

* incorporation of the requirements in Article 10eAthe Family Court Act into juvenile
delinquency and PINS dispositions and permanenasirigs regarding consideration of the
independent living services necessary to assighybdiand older and, with respect to a juvenildwit
“another planned permanent living arrangementhaspermanency goal, identification of a
“significant connection to an adult willing to bgparmanency resource for the child;”

* requirements in both the juvenile delinquency BiNS statutes for agencies in which youth
are placed to notify the school districts in whibk youth will be attending school upon release not
less than 14 days in advance of their releasecimptly transfer records to the school districtd &m
try to coordinate release dates with school temmrassto minimize disruption to the youths’
educational programs;

* a provision in the PINS statute, similar to thapglicable to juvenile delinquents and all
children subject to permanency hearings under l&rfi®-A of the Family Court Act, to ensure that
the agency with which the child is placed repastthe Court regarding plans for the child’s release
in particular with respect to enrollment of theldhin a school or vocational program;

* incorporation into juvenile delinquency and PIdiSpositions and permanency hearings of
the requirements in Article 10-A of the Family CbAct requiring that permanency hearing orders in
juvenile delinquency and PINS proceedings incladéescription of the visiting plan between the
juvenile and his or her parent or legally-respoles#ulult; a service plan designed to fulfill the
permanency goal for the juvenile; a direction thatparent or other person legally responsible be
notified of, and be invited to be present at, alayping conferences convened by the placement
agency with respect to the child; and a warning ifithe juvenile remains in placement for 15 ofit o
22 months, the agency may be required to file gigeto terminate parental rights. A copy of the
court order and service plan must be providedégotirent or other legally responsible individual.

9. Services for youth in juvenile delinquency aegspns in need of supervision proceedings
in Family Court For the ever-shrinking population of adjudicajigeenile delinquents and Persons in
Need of Supervision who require placement, prowisibadequate services, both in the facilities and
in the youth’s communities to aid in their reint&igon upon release, is absolutely essential. This
measure is designed to ensure provision of negessarices and to increase the alternatives
available to the Family Courts both at the disposél stage and later when faced with applications
for extensions of placement in juvenile delinqueany PINS proceedings. The proposal includes,
inter alia:




» delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andriveststs of the juveniles and, in juvenile
delinquency cases, that balances these factorghétheed for protection of the community;

* authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

» discretion for the Family Court to order interessupervision, which may include
participation in a community-based rehabilitativegram, in conjunction with probation, as a
disposition for adjudicated juvenile delinquentsl &INS who would otherwise be placed and, in
juvenile delinquency cases, to include electronimitoring as a condition of the order;

» authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be plawgumobation for up to one year or that, in
juvenile delinquency cases, juveniles may be canthtly discharged;

* a requirement that “[rJoutine, emergency or ottmental health treatment, including
administration of psychotropic medication, shaligoevided by licensed mental health professionals
as authorized by lawgnd

* a requirement that the New York State Educatiepdtment develop and implement
standards to promote school stability for youtlourt-of-hnome care, to require that facility educadib
programs meet State standards and generate dardytsuth that will be recognized by local school
districts and to require local school districtptomptly enroll youth in school upon their release.

2. Child abuse and termination of parental righteeedings based upon severe or repeated
child abuseThe authorization in Family Court Act 81051 foetFamily Court to render findings of
severe or repeated child abuse by clear and cangievidence, instead of a mere preponderance,
permitted such findings to be used at later tertionaof parental rights proceedings brought on ¢hos
grounds, thus obviating the need to retry the abillegations. However, to satisfy the definition of
severe or repeated child abuse, as prescribedcial®ervices Law §384-b(8), the Family Courts
must include a finding that the child care agentlyee made diligent efforts to reunite the family o
that such efforts had been excused by the cofirigdieng that would be premature at the stage of the
earlier child abuse proceeding. Therefore, thissmeawould permit additional findings regarding
the abuse itself to be made concurrently with cabldse findings under Family Court Act 81051,
while deferring the findings regarding diligentats to the later termination of parental rights
proceeding. Additionally, the proposal would addtmms 130.95 and 130.96 of the Penal Law to the
list of sexual offenses and other felonies thastitute severe abuse, as defined in Social Services
Law 8384-b(8)(a). These offenses, which were addé¢de Penal Law in 2006, add aggravating
factors to -- and are therefore more serious thime-erimes already listed in Social Services Law
8384-b(8). Both of these predatory sex crimes, kdss A-1l felonies, which are among the most
serious crimes in the Penal Law, warrant inclusiothe definition of “severe abuse,” both as
grounds for termination of parental rights and asds for enhanced findings in child abuse
proceedings under Article 10 of the Family Court.Ac

3. Adjournments in contemplation of dismissal anspended judgments in child protective
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proceedings Long-standing uncertainty regarding the consegee of adjournments in

contemplation of dismissal and suspended judgmerdsild protective proceedings has hindered the
ability of the Family Courts to utilize these impant mechanisms for resolving child protective sase
without the need for more drastic alternativeshsas out-of-home foster care placements. The
Family Court Advisory and Rules Committee is, tiiere, submitting a proposal to clarify and fill
gaps in the statutory framework with respect tdhaftthese options. The measure would make clear
that an adjournment in contemplation of dismissay tme ordered either before the entry of a fact-
finding order or after fact-finding but before taetry of a final disposition. While the former regs

the consent of the petitioner-child protective aryesind child’s attorney, the latter does not, excep
that the agency and child’s attorney would haviglat to be heard. Restoration of the proceeding to
the Family Court calendar following a finding ofi@lation of a pre-fact-finding adjournment would
restore the matter to the pre-fact-finding stagd/ewiolation of an adjournment ordered after fact
finding but before disposition would restore theeto the dispositional stage. During the peridith bo
of an adjournment in contemplation of dismissal ahd suspended judgment, the child would not be
permitted to be placed, except on a temporary heslsr Family Court Act 81024 or 1027.

Additionally, the measure would amend Family C&wot 81053 to require that orders
suspending judgment delineate the duration, temdscanditions and provide a warning in
conspicuous print that failure to comply may leads revocation and to issuance of any other
dispositional order that might have been madeatithe the judgment was suspended. A copy of the
order must be furnished to the respondent. Sigmiflg, in contrast to an adjournment in
contemplation of dismissal, once a parent has sgtaéy completed the period of a suspended
judgment, the underlying order of fact-finding waulot automatically be vacated; nor would the
report on the Statewide Central Register of Chitdi$e and Maltreatment automatically be sealed or
expunged. Rather, the parent could apply to tmailiza&Court, pursuant to Family Court Act 81061,
for an order vacating the order of fact-finding atsimissing the proceeding in accordance with
subdivision (c) of section 1051 of the Family Colict on the ground that the aid of the Court is no
longer required and that the dismissal would baénchildren’s best interests. A suspended judgment
may thus be an appropriate disposition in casagioh the Court determines that a full dismissal of
the proceedings, including vacatur of the fact-fgg should not be automatic.

4. Referrals for diversion services, warrants anceaf protection in persons in need of
supervision proceedings in Family Caufhe comprehensive reform of the PINS statute edaat
2005 [L. 2005, ch. 57, Part E] has inured to theefieof many children and families by ensuring the
provision of diversion services, in lieu of PIN®gecutions, on a more uniform basis. However, the
2005 statute is unnecessarily restrictive in pemgtdiversion service referrals and actually aleth
the ability of parents under the preexisting lavgécure vital emergency relief in some cases in
which harm to the children or their families is inment. The Committee is, therefore, proposing that
diversion service referrals be permitted at angtduaring the pendency of a PINS proceeding and
that two provisions to Article 7 of the Family Couérct be restored that would constitute narrow
exceptions to the diversion prerequisites to thegfiof PINS petitions. These exceptions would
permit filing of PINS petitions without the requiteliversion documentation where a child has
absconded and cannot be located or where a tenypaydier of protection is needed to avert
imminent harm to the petitioner or the petitionddmily. In each of these circumstances, reflecting
the prevalent practice in Family Courts statewidergo the 2005 legislation, once a child has been
apprehended on the warrant or is served with tingdeary order of protection and appears in Family

9-



Court, the Court would then refer the family to theersion agency, pursuant to Family Court Act
§742(b), unless the Court has determined that itkexesubstantial likelihood that the child would
again abscond or pose the threat of harm, as apjgicor that the referral to the diversion agency
would be contrary to the child’s best intereststiAthese changes, PINS would thereby become a far
more effective vehicle for addressing emergen@gsiring immediate court intervention, while still
furthering the goal of minimizing court interventionce the need for emergency relief has subsided.

5. Requirements for notices of indicated child matireent reports and changes in foster care
placementsAbsolutely essential to the effort to expeditenp@nency for children in furtherance of
the goals of the Federal and StAtoption and Safe Families A¢Rublic Law 105-89; L. 1999, ch.
7] and permanency legislation [L. 2005, ch. 3¢ @ommittee is submitting a revised version of its
proposal to assure that the attorneys for thegsaaind for the children are promptly informed of an
changes in placement that may warrant Court intgime. Equally critical, in an effort to effecteat
the ASFAprecept that safety of the child is paramount pifegosal would also require prompt notice
of any indicated child abuse or maltreatment reppdrhe proposal would amend Family Court Act
881055 and 1089, as well as Social Services La&®&3 to require an agency with which a child
has been placed, either voluntarily or as a regwdh abuse or neglect finding, or to whom
guardianship and custody has been transferredessit of the child being freed for adoption, to
report any change in the child’s placement stafudalys in advance of the change (or within one
business day after the change if carried out cenag@rgency basis), as well as any indicated repbrts
child abuse or maltreatment, to the parties’ anltli@n’s attorneys, and to report any indicated
reports of child abuse or maltreatment.

6. Putative fathers entitled to consent to adogtamd to notice of adoption, surrender and
termination of parental rights proceedinfys 1980, following the decision of the Untied &
Supreme Court in CabanMohamme41 US 388 (1979), the Legislature enacted neterai
defining those putative fathers who are entitleddnsent to adoptions and those who are entitled
simply to notice of termination of parental righésiyrender and adoption proceedings. Those entitled
to notice may be heard regarding the children’s ioésrests, but do not have veto power over their
adoptions. L. 1980, ch. 575. Notwithstanding thgitkature’s goals of providing “reasonable,
unambiguous and objective” criteria for notice andsent, the 1980 statute fulfills none of those
intentions. SeeSponsor's Memorandum, 1980 NYS Leg. Ann. 242-Z4& Family Court Advisory
and Rules Committee is proposing a measure to elxg@aah objectify the criteria for putative fathers
to consent to adoptions of children who were mbas tsix months of age at the time of the filing of
the petition to terminate parental rights, appl@ato execute a judicial surrender, petition for
approval of an extra-judicial surrender or extrdigial consent to adoption or petition for adoption
whichever filing is earliest. Those criteria wouglude,inter alia, those named on a child’s birth
certificate or acknowledgment of paternity, thodgidicated as fathers in New York or another state
or territory, those who maintained substantial emgtinuous or repeated contact with the child
through visits at least twice per month or throvggular communication, and those who lived with
the child for six months during the year prior he thild’s placement in foster care or for adoption
Criteria for putative fathers entitled to noticewa be expanded to include those who filed and
appeared on a custody petition and those ideniifiesh acknowledgment or order of paternity in
another country that is entitled to comity in Newrk State.

7. Family offenses committed by juvenilégticle 8 of the Family Court Act is a wholly
inappropriate vehicle for addressing family offensemmitted against parents by their children,
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since youth under the age of 18 are dependentamubt either be ejected from their homes or
incarcerated in adult jails. Unfortunately, anniended side effect of the PINS diversion statute |
2005, ch. 57, Part E] has been a sharp escalatithe iprosecution of teens by their parents under
Article 8 as a means of evading the PINS diversamuirements. The Committee is thus proposing to
require that such cases be dealt with under Arfickather than Article 8, of the Family Court Act.

8. Services for youth in juvenile delinquency aetspns in need of supervision proceedings
in Family Court For the ever-shrinking population of adjudicajieeenile delinquents and Persons in
Need of Supervision who require placement, prowisibadequate services, both in the facilities and
in the youth’s communities to aid in their reint&igon upon release, is absolutely essential. This
measure is designed to ensure provision of negessarices and to increase the alternatives
available to the Family Courts both at the disposél stage and later when faced with applications
for extensions of placement in juvenile delinqueany PINS proceedings. The proposal includes,
inter alia:

* delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andniveststs of the juveniles and, in juvenile
delinquency cases, that balances these factorghetheed for protection of the community;

* authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

» discretion for the Family Court to order interessupervision, which may include
participation in a community-based rehabilitativegram, in conjunction with probation, as a
disposition for adjudicated juvenile delinquentsl &INS who would otherwise be placed and, in
juvenile delinquency cases, to include electronimitoring as a condition of the order;

» authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be plasgumobation for up to one year or that, in
juvenile delinquency cases, juveniles may be canthtly discharged;

* a requirement that “[r]Joutine, emergency or ottmental health treatment, including
administration of psychotropic medication, shaligoevided by licensed mental health professionals
as authorized by lawgnd

* a requirement that the New York State Educatiepdtment develop and implement
standards to promote school stability for youtlourt-of-hnome care, to require that facility educaib
programs meet State standards and generate dardytsuth that will be recognized by local school
districts and to require local school districtptomptly enroll youth in school upon their release.

9. Orders for recoupment of over-paymenieither the Family Court Act nor the Domestic
Relations Law address an issue that is frequengiggmted in both Family and Supreme Court
proceedings, that is, the question of whether p@umbligor who has overpaid on a child support
order may recoup all or part of those paymentscesihe equities in particular cases often favortcou
intervention to provide some redress to a party dwoverpaid, the Family Court Advisory and
Rules Committee is proposing a measure to fill hisstantive and procedural void. First, the
Committee’s proposal provides that the court thatied or modified the child support order for
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which an overpayment is alleged possesses congipuiirsdiction over an application for

recoupment. Where the order was issued by a Supteme without a reservation of exclusive
jurisdiction, the Family Court would also be auiked to adjudicate such an application. Second, the
measure provides a standard for determining whegoeupment of all or part of the alleged
overpayment would be appropriate, that is, “whbeeihterests of justice require,” as well as
specification of the proof required. The applicanuld need to provide proof of the overpayment, as
well as proof “that the amount of the recoupmernt e method and rate of its collection will not
substantially impair the custodial parent’s abitiymeet the financial needstbk child or children.”
Finally, the court would be required to state @&asons on the record for any order granting or
denying recoupment.

10. Orders of protection in termination of paremights, child protective and permanency
proceedingsWhile permanency for children in foster carefigeo achieved with the understanding,
agreed- upon by everyone involved, that some comti#lccontinue with the child’s birth family,
there have been instances in which continuing comidh a birth parent — for example, threatening
or stalking behavior by a disturbed birth parerthatchild’s home or school — has endangered the
child and destabilized the child’s new family. &rprospective adoptive or foster parents and birth
parents do not meet the definition of family conéal in Article 8 of the Family Court Act, the
current statutory structure provides no vehiclprimtect these children and their new families short
a criminal prosecution for a non-family offenseheTFamily Court Advisory and Rules Committee is
proposing a measure to create a Family Court rerfeediis problem by authorizing orders of
protection to be issued in conjunction with thegpdstion of termination of parental rights cased a
permanency hearings regarding children freed fopadn. These orders of protection, as well as
those issued in child protective proceedings, rhastntered on the statewide registry of orders of
protection and Family Courts must inquire whethteoorders have been issued regarding the
parties. Additionally, the proposal would permitlers of protection in child protective proceedings
to require the respondent parent to stay awgr alia, from a “person with whom the child has been
paroled, remanded, placed or released by the cbufinally, the proposal would permit orders of
protection against respondent parents in childggtote proceedings to last for up to two years or,
upon a finding of aggravating circumstances oratioh of an order of protection, up to five years.
These orders would then be able to be extendedhnjuigction with permanency hearings under
Article 10-A of the Family Court Act or, for chilprotective proceedings, other post-dispositional
proceedings under Article 10 of the Family Court.Athis parallels the permissible duration of
orders of protection in family offense cases andldoeduce the burden imposed upon domestic
violence victims to request frequent extensiongrofective orders. Further, orders of protection in
termination of parental rights cases would be peechifor up to five years or the date on which the
youngest child turns eighteen, whichever is earlier

11. Stays of administrative fair hearings regardihidd abuse and neglect repoiitie
parallel judicial and administrative systems fotedimining the validity of reports of child abusedan
maltreatment at times operate at cross-purposesy whifferent time constraints and, in an escaatin
pattern, have produced inconsistent results. Aljhdsiocial Services Law 8422(8)(b) provides that a
Family Court finding of abuse or neglect createSimabuttable presumption,” binding in the
administrative fair hearing process, that a fagpenderance of the evidence supports an abuse or
maltreatment report, sometimes the fair hearinggs®e proceeds to a conclusion prior to the outcome
of Family Court child protective proceeding. Then@Guittee is proposing legislation to ensure that in
cases in which parallel Family Court and admintsteaproceedings are in progress, the
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administrative fair hearing process would not grgously advance without awaiting the results of
the Family Court matter. It would also require logacial services districts to notify the New York
State Office of Children and Family Services of tiecomes of the Family Court proceedings. The
proposal would require that, in a case in whiclamify Court child protective proceeding is pending
regarding a child named in a child abuse or malmeat report, the time frames for requesting an
administrative amendment of the report or fair mggras well as the time frame for the
administrative agency to resolve the fair heanmguld not begin to run until the disposition or the
conclusion of a period of adjournment in contempiabf dismissal in the Family Court matter.

12. Orders for genetic testing in child proteciweceedingsFamily Court Act 8564 permits
the Family Court in cases other than paternity sé&senter orders of filiation in limited
circumstances: where both parents are before i, ezhere the father waives the filing of a
paternity petition and his right to be heard ort thetition and where the court is satisfied asiora
statements and testimony in support of paterriitythe absence of these requisites, the courts onl
alternative is to direct a party to file a pateymetition. The statute provides no authority foe t
court to direct genetic testing which, with curr@®NA technology, would provide a swift and
accurate answer to questions of parentage. The @teBIis proposing a measure that would amend
sections 532 and 564 of the Family Court Act tdhatize the court to order genetic testing in non-
paternity proceedings upon the consent of bothnpswr&/here consent is not obtained, the court
would be permitted to direct any party to file aifred paternity petition. Where the mother’s camise
is not forthcoming by reason of her absence froencthurt, the court would be authorized to direct
genetic testing so long as she had received natidean opportunity to be heard.. As in paternity
cases, no test would be ordered in cases whewmtitehas made a written finding that testing would
not be in the child’s best interests by reasoresfjudicata, equitable estoppel or the presumjation
legitimacy. Further, Family Court Act 8564 would &mended to permit the Family Court to
adjudicate paternity on the basis of genetic tgstiot simply on the basis of sworn statements or
testimony. Corresponding amendments would be n@adhkild protective and permanency provisions
of the Family Court Act [Family Court Act §8103%)89].

13. Stipulations and agreements in child suppartgedingsThe Committee is submitting a
measure to redress the failure of Family Court@23(h) and Domestic Relations Law §240(1-b)(h)
to address the consequences of violations oftiikel Support Standards Aitt support agreements
and stipulations. The proposal would provide thahiagreement or stipulation fails to comply with
any of theCSSArequirements, it must be deemed void as of tHeeeaf the date one of the parties
alleged the noncompliance in a pleading or motiothe date the Court made a finding of
noncompliance. Further, the proposal requiresupah a finding of noncompliance, the Court must
hold a hearing to determine an appropriate amoluchitd support as of the earlier of the date the
noncompliance had been asserted in a pleadingnatian or the date of the Court’s finding of
noncompliance. The proposal would preclude nondiamge with theCSSAfrom being raised as a
defense to non-payment of child support in violatxd an agreement or stipulation for a period prior
to the assertion of noncompliance in a motion eaging. Curing the problem noted by the Supreme
Court, Appellate Division, Second Department in tdabf Saviniv. Burgaleta 34 A.D.3d 686 (2d
Dept., 2006), the proposal would provide that, sslerecluded by the Supreme Court, the Family
Court should be considered a court of competergdiation that would have subject matter
jurisdiction to review, determine and, where neapgssacate or modify, not simply enforce, child
support in cases in which a divorce judgment didocomform to theChild Support Standards Act
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14. Authority of the Family and Supreme Courtsitea establishment of trusts to benefit
children in child support proceedingehe Committee is submitting a proposal to addtlessiot
infrequent circumstance in which a non-custodiaépg such as a professional athlete, performer or
award winner, receives an economic windfall oreptonally high income during a short period of
time, a windfall unlikely to recur or an income tl&not likely to remain at that high level in the
future. The proposal would authorize the Courtited that the non-custodial parent establish a
designated account, such as a trust fund or anribéywould provide the children with a future
stream of payments above and beyond the curreldt sinpport obligation, thus ensuring adequate
support even after the non-custodial parent's ircbas decreased.

15._Access by probation to the order of protectegyistry and penalties for unauthorized
disclosure In light of the importance of evidence of don@stolence to determinations in custody,
visitation, guardianship and child protective preaiags, the Committee is again proposing
legislation that would allow local probation depagnts to have access to the statewide automated
registry of orders of protection and related wasdar pre-dispositional investigations conducted i
these categories, as well as in family offensecgedings. Further, the proposal would explicitly
authorize, but not require, courts to request grobalepartments to conduct pre-dispositional er pr
sentence investigations in criminal and Family €family offense cases. Further, since the
statewide automated registry of orders of protectiod warrants has grown into a substantial
database containing well over two million orderpadtection, the need to ensure its security and
integrity grows ever more compelling. The propdkak also delineates civil and criminal penalties
for unauthorized release of data from the statewidemated registry of orders of protection and
warrants.

16. Penalties for violations and duration of ord#rprobation in child support proceedings
Alone among probation provisions in both the Far@iurt Act and Criminal Procedure Law, the
child support provisions in the Family Court Actrmét a child support obligor to be placed on
probation for an extended period of time,, the entire duration of a child support or visdaatorder
or order of protection, and contain no provisioegarding procedures to be followed in the evert of
violation of probation. The Committee is re-submgta proposal to make the duration of probation
commensurate with that in persons in need of sugierv(PINS) cases — one year, with a one-year
extension for “exceptional circumstances” — ancetuire a verified petition and an opportunity & b
heard as prerequisites to revocation of probatiché event of a willful violation. Additionally,pon
making a finding of a willful failure to pay chilsupport, the Court would be authorized to combine
either a probation sanction or a requirement ttigpate in a rehabilitative program with a sentnc
of incarceration, since such a combination mayerethe most promise in remediating the violation
and ensuring consistent, future provision of chilgport to the family.

17. Orders for participation in work-related pragsain child support proceedings in Family
Court In order to eliminate any possible question dd¢w York State’s compliance with the Title
IV-D of the FederaBocial Security Acand its regulations, the Family Court Advisory &es
Committee, together with the Governor’s office d@imel New York State Office of Temporary and
Disability Assistance is proposing a chapter amestatrto the child support work program legislation
enacted in 2011Seel. 2011, ch. 592. Federal law requires that, watspect to children receiving
public assistance, all State child support planstrauthorize the adjudicator to address violatmins
child support orders by directing child supportigbis to participate in “work activities,” as dedih
in 42 U.S.C. 8607(d), unless they are “incapaditat8ee42 U.S.C. §666(a)(15). The exemption
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contained in Family Court Act 8437-a for child soppobligors who are “in receipt of supplemental
security income or social security disability pays8 may apply in some instances to obligors who
would not meet the Federal definition of “incapatad.” Thus, the measure would clarify that
Family Court Act 8454, which has a discrete pransapplicable to cases involving public assistance
recipients, rather than Family Court Act 8437-apidcapply to orders for work programs in support
violation cases. Additionally, conforming Family @oAct §437-a to Family Court Act §451, the
proposal would to permit work program orders in pnyceeding for a modification, not simply a
proceeding denominated one to decrease a chilcbsuppler.

18. Compensation of guardiaad litem Filling a significant gap in the statutory struiet regarding
appointments of guardiamsl litem the Committee is re-submitting its proposal tthatize public funding
for guardiansd litemin those civil proceedings in which private comgeion is not available.

* * *

In addition to its legislative efforts, the Comra#trecommended amendments todhéorm Rules
of the Family Coureand developed or revised 70 official Family Cdartns for pleadings, process and
orders. The forms and court rules have been plandte Internet for easy access by attorneysatitigjand
the public. Seehttp://www.nycourts.gov.

The Committee encourages comments and suggestaonsraing legislative proposals and the on-
going revision of Family Court rules and forms framterested members of the bench, bar, academic
community and public, and invites submission of omnts, suggestions and inquiries to:

Hon. Monica Drinane and Hon. Peter Passidomo, Cair€h
Janet R. Fink, Counsel

Family Court Advisory and Rules Committee

New York State Office of Court Administration

25 Beaver Street, Suite 1170

New York, New York 10004
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[. New or Modified M easures

1. Transfers of juvenile delinquents to and fromé&tacilities
pursuant to the “Close to Home” initiative
[F.C.A. 8355.1]

With the enactment of the “Close to Home” initigias part of the Fiscal Year 2012 budget,
New York State has embarked upon an exciting, amusitreform of its juvenile justice systeBee
Laws of 2012, ch. 57, Part G. Instead of placingjules from New York City in distant facilities
operated by the New York State Office of Childrewl &amily Services (NYS OCFS), juveniles in all
but the most serious cases are required to becplaag near the City in facilities operated under
contract with the New York City Administration f@hildren’s Services (NYC ACS). Those youth
already placed with NYS OCFS are subject to trartsféhe custody of NYC ACS upon petitions filed
in Family Court. The first phase of the “Close torike” initiative, implemented as of September 1,
2012, covered youth already placed or facing presse in a “non-secure” level of care, while the
second phase, scheduled for 2013, will cover youtr facing placement in a “limited-secure” lewél
care. As NYC ACS indicated in its “Vision Statertieior the new program:

The City will build on its successful developmehpoogramming that decreases recidivism
and lessens reliance on residential facilities Jevimaintaining public safety. The City will
create a juvenile justice system where all butntiost seriously delinquent New York City
youth stay closer to home and family. Here, thd{neceive the individualized services,
supports and opportunities they need; and wherhyowist be placed in a restrictive
environment, they will be close to home, aligneddovices, family and community supports
and be successfully prepared for reentry into tb@mnmunity.

The “Close to Home” statute established expeditedgsses for the Family Court
proceedings required for transfers of youth from¢bstody of NYS OCFS to the custody of NYC
ACS during the first 90 days of each of the twog@®a It further delineated a new judicial process
for transfers of youth from the custody of NYC A@ENYS OCFS for exceptional cases in which a
higher level of care is required than that whicbffered by NYC ACS through its contracts. The
Family Court Advisory and Rules Committee is sulbimgt this measure to fill several critical gaps
in Family Court Act 8355.1, the statutory framewdwk both types of transfers.

First, the Committee’s measure would amend Fa@lyrt Act 8355.1(a) with respect to
petitions to transfer juveniles from NYC ACS to NYXXFS, both in terms of transfers to NYS
OCFS for placement in a limited-secure level oecand, once the NYC ACS “Close to Home”
initiative includes the limited-secure level of eatransfers to NYS OCFS for placement at a secure
level. It would add a requirement that the petigionotify the presentment agency (the New York
City Corporation Counsel) and that the agency lm@td an opportunity to be heard on the transfer
petition, as is provided to the juvenile, his or agorney, NYC ACS and NYS OCFS. Further,
especially in light of the requirements for notarel an opportunity to be heard for each of thege ke
participants — and, importantly, the right of thegnile to effective representation of counsel in
preparation for the hearing on the transfer petitithe measure would modify the current
requirement of a judicial decision within 72 hoofghe filing of the petition to a more realistic
time-frame. The proposal would afford the partipaau30 days to be heard on the petition, butef th
juvenile is in detention pending the hearing, thdips would have up to ten days to be heard with a
possible extension for an additional ten days @wdycause. The Family Court would then be
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required to render its decision within ten dayshef hearing, exclusive of weekends and holidays.

Second, the measure would amend Family Court A5 83b) with respect to petitions to
transfer juveniles from NYC OCFS to NYC ACS. Altlgtuthe first 90 day period for transfers of
juveniles in a non-secure level of care with NYSKE3do NYC ACS has concluded, the first 90-day
period for the transfers of youth in a limited-seclevel of care has not yet commenced.
Recognizing the need for consistency, the measuends both paragraphs (i) and (ii) of the
subdivision to add a requirement for the petiticienotify the presentment agency and the social
services district, that is, NYC ACS, and affordibagencies an opportunity to be heard along with
NYS OCEFES, the juvenile and his or her attorney.deggly in light of the addition of a right to be
heard for these critically important agencies,ghmposal modifies the standard for determining a
transfer petition to require that it be granteds&tt good cause amahless the court determines, and
states in its written order, the reasons why comtihplacement with the office is necessary and
consistent with the needs and best interests akedmondent and the need for protection of the
community.” For transfer petitions filed after tfiest 90 days of implementation of the respective
phase of the initiative, the proposal would addguirement for the petitioner to notify the juversl
parents or legal guardians.

The importance of notifying the juvenile’s pareatdegal guardians, the presentment agency
and the agency to whom custody is sought to befeaned can not be overstated. The juvenile’s
parents or legal guardians are essential partitsgard, arguably, must be notified, because Family
Court Act 8341.2(3) requires their presence “atla@gring under this article,” that is, Article 3 of
the Family Court Act, which includes section 355.1.

The presentment agency (in New York City, the caapon counsel) is required by Family
Court Act 8355.2 to be notified of all post-dispgi@mnal motions made pursuant to 8355.1. Clearly,
transfer petitions filed pursuant to 8355.1 shal# trigger the same requirement. Signifying the
increasingly integral functions that prosecutotfilf@at all phases of juvenile delinquency
proceedings, Family Court Act 8310.1 provides thdy a presentment agency can present a
juvenile delinquency petition and Family Court A8350.4(3) and(6) delineates an important role
for the presentment agency in presenting evidendaraking recommendations at dispositional
hearings. Importantly, the standards of the Nati@mstrict Attorneys Association regarding juvenile
delinquency prosecutions indicate that “[t|he poager should take an active role in the
dispositional hearing.SeeNational District Attorneys AssociatioNational Prosecution Standards
84-11.10 (3d Ed., 2009).

Finally, the need for NYC ACS to be notified of fiehs regarding juveniles who may be
coming in to their care is obvious, since the agaesncesponsible for planning for their care and
should be involved at all phases of their transitieamily Court Act 88355.1(a)(i) and (ii) requires
that the NYS OCFS must be notified and affordedgportunity to be heard regarding petitions for
transfers of youth from NYC ACS into their carentily Court Act 88355.1(b)(i) and (ii) should
require no less in terms of notice and an oppantunibe heard for NYC ACS, the potential
recipient agency for transfers of youth from NYSKEC

Proposal

AN ACT to amend the family court act, in relatianttansfers of juvenile delinquents placed by the
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family court in conjunction with a “close to homigitiative

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 355.1 of thaifg court act, as amended by chapter 57 of
the laws of 2012, is amended to read as follows:

2. An order issued under section 353.3, may, upsimaving of a substantial change of
circumstances, be set aside, modified, vacategrorimated upon motion of the commissioner of
social services or the office of children and fansiérvices with whom the respondent has been
placed.

(a)(i) For a social services district tbaty has an approved plan to implement programs for
juvenile delinquents placed in non-secure settaggpart of an approved juvenile justice services
close to home initiative pursuant to section foumdired four of the social services law, beginning
on the effective date of that plan, if the distdetermines that placement in a limited securditiaci
is appropriate and consistent with the need fotegtmn of the community and the needs and best
interests of the respondent placed into its caeesocial services district shall file a petition t
transfer the custody of the respondent to the efiicchildren and family services, and shall previd

a copy of such petition to such office, the resgangdthe attorney for the respondent, the

presentment agen@nd the respondent's parent or parentegal guardian or guardians. The court,

after notice having been given, shall give theceifithe respondent and his or her attorney and the

presentment agency an opportunity to be heard mithity days or, if the respondent is in detention

pending such motion, within ten days of the filimfithe petition, unless upon good cause the

petition may be adjourned for an additional penotito exceed ten day§he court shall render a
decision whether the [juvenile delinquent] resparidgdould be transferred to the office within

[seventy-two hours] ten days of the heariegcluding weekends and public holidays. The famil

court shall[, after allowing the office of childremd family services and the attorney for the
respondent, after notice having been given, an ippity to be heard,] grant such a petition only if
the court determines, and states in its writtereQrithe reasons why a limited secure placement is
necessary and consistent with the needs and heststs of the respondent and the need for
protection of the community.

(if) For a social services district with approved plan or approved plans that cover jueenil
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delinquents placed in non-secure or in non-seautldralimited secure settings as part of an
approved juvenile justice services close to hontative pursuant to section four hundred four of
the social services law, beginning on the effeatiage of the plan, if the district determines that
secure level of placement is appropriate and ctamdisvith the need for protection of the community
and the needs and best interests of the respopldeed into its care, the social services dissinall

file a petition to transfer the custody of the @sent to the office of children and family sengce
and shall provide a copy of such petition to suific® the respondent, the attorney for the

respondent, the presentment agesway the respondent's parent or parentegal guardian or

guardians. The court, after notice having beenrmgigball give the office, the respondent and his or

her attorney and the presentment agency an oppyrtarbe heard within thirty days or, if the

respondent is in detention pending such motiohiwiten days of the filing of the petition, unless

upon good cause the petition may be adjournedf@dalitional period not to exceed ten dalise

court shall render a decision whether the youthukhbe transferred within [seventy-two hours] ten

days of the hearingxcluding weekends and public holidays. The famdurt shall[, after allowing

the office of children and family services and #trney for the respondent, after notice having
been given, an opportunity to be heard,] grant suphtition only if the court determines, and Hate
in its written order, that the youth needs a setawel of placement because:

(A) the respondent has been shown tobepgionally dangerous to himself or herself or to
other persons. Exceptionally dangerous behavioringyde, but is not limited to, one or more
serious intentional assaults, sexual assaultstimgéres; or

(B) the respondent has demonstratedgdattarn of behavior that he or she needs a more
structured setting and the social services digtastconsidered the appropriateness and avaiabilit
of a transfer to an alternative non-secure or éohgecure facility. Such behavior may include,ibut
not limited to: disruptions in facility programspntinuously and maliciously destroying property;
or, repeatedly committing or inciting other youthcommit assaultive or destructive acts.

(iif) The court may order that the resportdenhoused in a local secure detention facilitaon
interim basis pending its final ruling on the petitfiled pursuant to this paragraph.
(b) The following provisions shall apply if tleéfice of children and family services files a
petition with a family court in a social servicastdct with an approved juvenile justice services
close to home initiative pursuant to section foumdired four of the social services law to transfer

within the first ninety days that such plan is effee, to such district a respondent placed in the
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office's care pursuant to either section 353.35&. 3 of this part:
(i) Such a petition shall be provided te tespondent, the attorney for the respondensdbial

services district, the presentment ageaicgt the respondent's parent or parentegal guardian or

guardiansl|f the district only has an approved plan thatars juvenile delinquents placed in
non-secure settings, the family court shall grachsa petition, without a hearing, unless the
attorney for the respondent, after notice, objexthe transfer on the basis that the respondestse
to be placed with the office or the family courtetenines that there is insufficient informatiortie
petition to grant the transfer without a hearinge Tamily court shall grant the petition absentdjoo
cause andnless the court determines, and states in itsemrorder, the reasons why continued
placement with the office is necessary and contistéh the needs and best interests of the
respondent and the need for protection of the comitmu

(i) If the district has an approved plarapproved plans that cover juvenile delinquendsgd
in non-secure and in limited secure settings,Herfirst ninety days that the plan that covers filee
delinquents in limited secure settings is effectthe family court shall grant such a petition,hert
a hearing, unless the attorney for the respondéet, notice, objects to the transfer on the bidwsis
the respondent needs to be placed with the offi¢keofamily court determines that there is
insufficient information in the petition to graret transfer without a hearing. The family courtlsha

grant the petition absent good cause amigss the court determines, and states in itsenrorder,

the reasons why continugthcement with the office is necessary and cossistith the needs and
best interests of the respondent and the needdtegtion of the community.

(c) Beginning ninety-one days after the effectiate ofa social services district's plan to
implement programs for juvenile justice servicasselto home initiative pursuant to section four
hundred four of the social services law, if thaagffof children and family services files a petitito
transfer to such district a respondent placedemoffice’s care pursuant to either section 353.3 or
353.5 of this part from a family court in such &isbservices district, the office shall provideapy

of the petition to the social services districe #ttorney for the respondent, the respondentspar

or parents or legal guardian or guardians the presentment agency.

(i) If the district only has an approved pthat covers juvenile delinquents placed in non-secu
settings, the family court shall, after allowing thocial services district, the attorney for the
respondent and the presentment agency an oppgrtariie heard, grant a petition filed pursuant to

this subparagraph absent good causeuaels the court determines, and states in itsenrorder,

-20-



the reasons why a secure or limited secure placeisiaeecessary and consistent with the needs and
best interests of the respondent and the needdtegtion of the community.

(i) If the district has an approved plan opeagved plans that cover juvenile delinquents planed
non-secure and limited secure settings, beginnimgtyrone days after the effective date of the plan
that covers juvenile delinquents placed in limisedure settings, the family court, after allowihg
social services district, the attorney for the cegfent and the presentment agency an opportunity to

be heard, shall grant a petition filed pursuarthts subparagraph, absent good causeuatess the

court determines, and states in its written orther reasons why a secure placement is necessary and
consistent with the needs and best interests akedgondent and the need for protection of the
community.

82. This act shall take effect immediately.
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2. Reentry of persons in need of supervision and
juvenile delinquents into foster care
[F.C.A. 8355.3, 756-a, 1091]

Chapter 342 of the Laws of 2010, which permits kiputho have “aged out” of foster care at
the age of 18, to reenter care, has provided &"safety net” in cases where the youth would otfise
be facing homelessness or other adverse outcomastdsl at the time that Federal foster are assistan
first became available for youth between the agd8@nd 2%, the statute has proven invaluable in
preventing future societal costs by ensuring thatypouth will have the support necessary to futlfié
commitments that they must make to participatedincational or vocational programs as a
condition of reentry into care.

The Family Court Advisory and Rules Committee ibraiiting this measure to clarify one
aspect of the statute that has caused some conftisad is, the categories of former foster yooth t
whom the statute applies. “Former foster care yoigthot defined in Family Court Article 10-B and
although referenced in the permanency hearing piavs (Family Court Act Article 10_A), no specific
cross-references are contained in provisions agipiicto Persons in Need of Supervision (PINS) or
juvenile delinquency. The Committee’s measure woefdedy that gap by amending the post-
dispositional provisions regarding extensions atpment in both the juvenile delinquency and PINS
statutes +.e., Family Court Act 88355.3 and 756-a(f) — to in@du@ferences to Family Court Act
81091. It would further amend Family Court Act 8138 add a definition of “former foster care
youth” that explicitly includes youth placed in fescare pursuant to juvenile delinquency, PINSdch
protective or destitute child adjudications, vohmtplacements and children freed for adoptionnmtit
yet adopted.

The Committee’s proposal would codify the only dfgte ruling on the statute to date and is
consistent with the position taken by the New Y8tate Office of Children and Family Services (NYS
OCFS), the oversight agency for foster care in Nenk. The Appellate Division, Second Department,
in Matter of Jefry H.-A.D.3d-, 955 N.Y.S.2d 90, 2012 N.Y.Slip Op. 080@™ Dept., 2012), recently
reversed a Family Court decision in which the jutigd construed the absence of specific language to
mean that the statute did not cover Persons in ME8dpervision (PINS) cases. In holding that
Family Court Act 81091 does apply to PINS who hadrbplaced in foster care, the Appellate Division
noted that the rationale for enacting chapter 3#&ias with equal force to all foster youth disayed
from care. The Court further noted the broad intggion accorded to the scope of the statute éy th
NYS OCFS.Id. Consistent with Federal requirements to treatatitgories of youth eligible to receive
foster care assistance under Title IV-E of 8ueial Security Addentically, the NYS OCFS, in its
administrative memorandum to local social servitisgicts, indicated that the statute applied to al
former foster youth, including PINS and juvenildidguents placed with local departments of social
servicesSeell-OCFS ADM-02 (March 3, 2014h} pages 2, 7.

Professor Merril Sobie, in his 2012 Practice Comtagnto Family Court Act 81091, indicated
that ‘{tjhe language strongly suggests that the stajytées to each and every foster child, and is not
limited to children who have been placed as a tegudn Article 10 [child protective] proceeding.”

2 Federal foster care assistance under Title IV-fheSocial Security Adbecame available as of October 1,
2010 pursuant to theostering Connections to Success and Increasirgpiahs Act of 200§Public Law 110-351].
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Writing before the Appellate Division reversal iralier of Jefry H.Prof. Sobie continued:

It would have been preferable if Article 10-B hagkh drafted to explicitly apply to

non-Article 10 placements. (See, by comparisonti@ed087(a), which enumerates the
placements for which Article 10-A applies.) But flhek of an explicit provision is not
necessarily dispositive. It's difficult to conceitvmt the Legislature intended to differentiate or
discriminate between similarly situated “formertgyscare youth”, or that the legislative
decision to craft a separate article excludes nditlé 10 children (if Section 1091 was
intended to be limited to Article 10 placementsyduld have presumably been added to that
Article). The issue will probably be raised andedatined at the Appellate Division level
(unless the Legislature quickly amends Section 1091

Predictably, most youth returning to foster caeetanse who had been placed pursuant to
child protective proceedings, but the option isadlywital for those youth in the juvenile justice
system. As the Supporting Memorandum for Chapt@rs3ated:

Although the Family Court Act permits [foster yolth consent to continued foster care with
its attendant supports and services until theyirélae age of 21, many make precipitous
decisions to show their independence and refusertsent to remain in care even when they
are desperately in need of assistance. Youth livingtact families are not faced with such
decisions; they may leave home to attend collegetbey do not abruptly terminate all
connections with their families and often contitogeceive financial and other aid. Youth
leaving foster care, in contrast, often have nalfata fall back on. For them, independent
living' may be akin to falling off a precipice.

(Assembly Mem in Support, Bill Jacket, L. 2010 842 at 8). The well-documented problems faced
by these youth — increased incidence of school-dudphomelessness, unemployment, criminality
and teen pregnanty are even more likely to afflict the vulnerahlegnile justice population upon
discharge from care. In its memos to the Goveregarding Chapter 342, both the Division of the
Budget and OCFS noted the additional costs to aeaifrom these adverse consequences that would
be averted by permitting the option for youth terer foster caréseeMemo of Division of the

Budget and Letter from OCFS General Counsel, Bitkét, L. 2010 ch. 342. Codification of Matter of
Jefry H.through enactment of the Committee’s proposalefioee, will provide a cost-effective
avenue to support a particularly vulnerable poputeas they make the difficult transition to
independent adulthood.

Proposal

AN ACT to amend the family court act, in relatianreentry of former foster children
into foster care

3 See, e.gCitizen’s Committee for Children of New YorKoung and Homeless: A Look at Homeless Youth in
New York City(2006), pages 5, 8; M. FreundlicFime Running Out: Teens in Foster Cé&hildren’s Rights, Inc.,
Legal Aid Society and Lawyers for Children, Nov003), pages 43-46; M. Courtney, A. Dworsky & H.IRck,

When Should the State Cease Parenting? Evidenaetfre Midwest StudChapin Hall, Univ. of Chicago, Issue
Brief #115 (Dec., 2007).
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 6 of section 355.3 of @iy court act, as amended by chapter 663
of the laws of 1985, is amended to read as follows:

6. Successive extensions of placement under¢hisos may be granted, but no placement
may be made or continued beyond the respondegt$esinth birthday without [the child’s] his or
herconsent and in no event past [the child’s] hikentwenty-first birthday._A respondent, who has

been placed with a local social services distrigspant to section 353.3 of this chapter, including

district that has an approved “close to home” ptard who does not consent to remain in care beyond

his or her eighteenth birthday, as would be reguimeorder to remain in care, may move or, with his

or her consent, may be the subject of a motion $ncal services official to reenter foster care in

accordance with the provisions of section one thndsiinety-one of this act.

82. Subdivision (f) of section 756-a of the fanabyurt act, as added by chapter 604 of the laws
of 1986, is amended to read as follows:

(f) . Successive extensions of placement undeisdgtation may be granted, but no placement
may be made or continued beyond the child’s eigttkebirthday without his or her consent and in no

event past his or her twenty-first birthday. Aldhwho has been placed with a local social sesvice

district pursuant to section seven hundred fiffy/edi this chapter, and who does not consent to irema

in care beyond his or her eighteenth birthday, aslavbe required in order to remain in care, may

move or, with his or her consent, may be the stilogjea motion by a social services official to resn

foster care in accordance with the provisions ofise one thousand ninety-one of this act.

83. Section 1091 of the family court act is amenigddding a new subdivision (c) to read as
follows:

(c) For purposes of this section, “former fostaecmuth” shall include a youth under the age

of twenty-one, who did not consent to remain irtdogare beyond his or her eighteenth birthday, as

would be required in order to remain in care, ai Wwad been placed in foster care pursuant to

articles three, seven, ten, ten-a or ten-c ofabir section three hundred fifty-eight-a of theial

services law or who has been freed for adoptiacioordance with section six hundred thirty-six of

this act or section three hundred eighty-threédwed hundred eighty-four or three hundred eight-fou

b of the social services law but who has not yenksdopted.

84. This act shall take effect immediately.
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3. Petitions to vacate acknowledgments of patesxgcuted by minors under the age of 18
[F.C.A. 8516-a; Pub. Health Law §4135-b]

Title IV-D of the FederaBocial Security Acand its implementing regulations require State
child support programs, as a condition of eligtpifor Federal reimbursement, to include a “simple,
civil process” for parents to voluntarily acknowtgdpaternity either in the hospital immediately
upon an infant’s birth or subsequently elsewherkfanthe child support agencies to publicize and
encourage use of this procedure. Such acknowledgrnaem equivalent to judicial orders of filiation
and thus form the basis for child support ord8ee42 USCA 88654(4)(A), 654(23), 666(a)(5); 45
C.F.R. 8302.70(a)(5). Incentivized by federal fumgg use of acknowledgments of paternity as the
predicate for child support orders has become pigesl nationally. The Federal Office of Child
Support Enforcement in the United States DepartmoeHealth and Human Services Administration
for Children and Families reported that in FiscahY 2010, “1.7 million paternities were established
or acknowledged, of which 1.1 million involved idpital or other paternity acknowledgmertts.”
As implemented in New York State pursuant to Far@iburt Act 8516-a and Public Health Law
84135-b, such acknowledgments are widely usedeagréticates for establishing orders of child
support.

In requiring the written and oral notices of righdsprospective signatories to voluntary
acknowledgments of paternity to include “the rigit€luding, if one parent is a minor, any rights
afforded due to minority status),” Federal law aeglulations recognize that acknowledgments
executed by minor parents may trigger special clamations warranting additional protectioSge
42 U.S.C.A. 8666(a)(5)(C)(i); 45 C.F.R. 8302.708X)i(i). Nonetheless, neither Federal nor New
York State laws specify any rights or special pdages applicable either to the execution or
rescission of voluntary acknowledgments by minoepts.

Traditional concepts of contract law afford guidamnd, indeed, in the absence of a contrary
statute, arguably apply in such cases. Contraetsuted by minors have long been deemed voidable
up to a reasonable time after the minor reacheaghef majority, both nationally and in New York
State.Seee.g., De Vito v. City of Mechanicville 251 A.D. 514 (3 Dept., 1937); Sternlieta
Normandie Nat. Securities Cor@63 N.Y. 245 (1934); JosephSchatzkin 259 N.Y. 241 (1932);
Casey. Kaste| 237 N.Y. 305 (1924); Slocum Hooker, 13 Barb. 536 (Sup. Ct., N.Y.Co., 1852);
Aetna Cas. & Sur. Ca. Duncan 972 F.2d 523 (3d Cir. 1992); 5 Williston on @aets § 9:5 (4th

‘u.s. Dept. of Health and Human Services Admin.Gbildren and Families Office of Child Support
EnforcementFY2010 Preliminary Repofavailable at:
www.acf.hhs.gov/programs/css/resource/fy2010-piahny-report];Child Support and the Judiciary Bench Card
(May 8, 2012)[available at: www.acf.hhs.gov/cssitese/establishing-paternity-child-born-out-of-weck]
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ed., database updated 201 3ection 3-101 of the General Obligations Law #etsage of majority at
18 with respect to the voidability of contracts exted by minors.

Consistent with these long-standing principles aitl the General Obligations Law, the
Family Court Advisory and Rules Committee is prapgghis measure to amend Family Court Act
8516-a and Public Health Law 84135-b to permigaaiory to an acknowledgment of paternity to file
a petition to vacate it within 60 days of the sigmg@s attaining the age of 18, where the
acknowledgment had been executed during his omiresrity. Just as both statutes provide an earlier
time limit for filing a vacatur petition where aqueeding had been convened that constitutes a
“ratification” of the acknowledgment, so, too, tBemmittee’s proposal provides an alternative, earli
time limit where the signatory actually appearsdqgudicial proceeding, including a proceeding to
establish a child support order. In light of thgnsitory’s minority, the measure provides additional
protections, that is, that tsggnatory’s “parent or guardian or attorrieyiust also have been present
at such judicial proceeding and the signatory rhase been advised at such proceeding of his or her
right to file a petition to vacate the acknowledgineithin sixty days of the date of such proceeding

Several other states have established extendeditmte for petitions to vacate
acknowledgments of paternity executed by minore& Tobmmittee’s proposal most closely resembles
the statute in California, which permits a signptorrescind an acknowledgment “at any time upQGo 6
days after the parent reaches the age of 18 ontexemancipated whichever first occurs.” [Califarni
unlike New York, has a formal, statutory emancipafprocedure]. An acknowledgment creates a
presumption of paternity but is not actually birglimtil that time limit has rurSeeCalif. Family Code
87577. Further, th#linois Parentage Acprovides that a paternity acknowledgment creates a
presumption of paternity except that “if a minosisggned the acknowledgment of paternity or
acknowledgment of parentage and denial of paterthigypresumption becomes conclusive six months
after the minor reaches majority or is otherwisaeaipated.’See750 Ill. Comp. Stat. § 45(5)(5)(b).
Kansas law permits an application to rescind amaskedgment of paternity to be filed “at any time
until one year after that person attains age 1&ssrthe court finds that the child is more thae pear
of age and that revocation of the acknowledgmepitérnity is not in the child's best intereS€e
Kansas Dom. Rel. Codg823-204(b)(1), 23-209(e)(Rev. 11/09). Additionalty Texas, a petition to
vacate an acknowledgment of paternity based uadfrduress or material mistake of fact or a
collateral attack upon an acknowledgment must @@imenced before the earlier of the fourth
anniversary of the date of: (1) the signatorythIfrthday; or (2) the removal of the signatory's
disabilities of minority by court order, marriage,by other operation of law3eeTexas Family Code
§ 160.308(a.

Significantly, the Committee’s proposal will noeate a fiscal burden for State or local
governments. Not only are the numbers of additipesitions to vacate paternity acknowledgments
executed by minors expected to be small, but a¢sieial reimbursement will be available. For cases
falling within the 1V-D program — that is, caseswhich a custodial parent is on public assistance o

® See generallyam. Jur.2d Infant§ 74 (database updated, 2012); 66 N.Y.Jur.2d 8E1,347 (database
updated, 2012); 2 Children & the Law: Rights andigations 8§ 11:12 (database updated, 2012).

®See generallf?. Robertsyoluntary Paternity Acknowledgment: An Update et&taw(Center for Law and
Social Policy, Washington, D.C., Dec. 11, 2006).
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requests child support services from the child supgagency, including proceedings to contest
paternity or to vacate a paternity acknowledgmeritederal funds cover two-thirds of the costs of
court proceedingsSee42 U.S.C. 8655; 45 C.F.R. §304.21. Additionallytlae Federal Office of Child
Support Enforcement has explained, “if paternitgastested in accordance with state law and thB IV-
agency orders genetic testing in a IV-D case, FderD funding is available at 90 percent for st
of such tests.”

The Committee’s proposal thus resolves the appameritadiction between the deadlines in
current Family Court Act 8516-a and Public Heal#twl84135-b for filing petitions to vacate paternity
acknowledgments and the voidability of contractlalgations undertaken by minors under long-
standing precedents and the General Obligations Bavacknowledgment of paternity may constitute
the basis for establishing an order of child supfasting until the signatory’s infant turns 2&,.,a 21-
year contract requiring payment of substantial safmaoney. When executed by a minor, the
acknowledgment of paternity engendering that cahshould be voidable, just as are other minor’'s
contracts. The proposed measure, with its alteraaitine limits, provides a fair and effective apgeb
to accommodating a recognition of the judgmentaititions of minor parents with the need to ensure
child support for their children.

Proposal

AN ACT to amend the family court act and the publgalth law, in relation to acknowledgments of
paternity executed by juveniles under the agegiiteen

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Subdivisions (b) and (c) of section &ld-the family court act, as amended by
chapter 462 of the laws of 2007, are amendedad as follows:

(b)(i) [An] Where a signatory to amcknowledgment of paternity executed pursuant to

section one hundred eleven-k of the social sentm&r section four thousand one hundred

thirty-five-b of the public health law had attainéd age of eighteen at the time of execution ef th

acknowledgment, the signatamyay [be rescinded] seek to rescind the acknowlesdhy [either

signator's] filing [of] a petition with the coud vacate the acknowledgment within the earlier of
sixty days of the date of signing the acknowledghnoerthe date of an administrative or a judicial

proceeding (including, but not limited taproceeding to establish a support order) rgJdbrthe

child in which [either signator] the signatdsya party. [If, at any time before or after aifpat is

filed, a signator dies or becomes mentally ill anigot be found within the state, neither the

"us. Dept. of Health and Human Services, Administrafor Children and Families, Office of Child Sagot
EnforcementP1Q-03-01(Apr. 28, 2003)
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proceeding nor the right to commence the proceestiadl abate but may be commenced or
continued by any of the persons authorized byattisle to commence a paternity proceeding.] For
purposes of this section, the "date of an admadis® or a judicial proceeding” shall be the date b
which the respondent is required to answer theipeti[The]

(ii) Where a signatory to an acknowledgment of pate executed pursuant to section one

hundred eleven-k of the social services law orieedbur thousand one hundred thirty-five-b of the

public health law had not attained the age of eightat the time of execution of the

acknowledgment, the signatory may seek to restiadtknowledgment by filing a petition with the

court to vacate the acknowledgment within the endf sixty days of the signatory's attaining of the

age of eighteen years or sixty days of the datehinh the signatory first appeared for a judicial

proceeding (including, but not limited to, a prodieg to establish a support order) relating to the

child in which the signatory is a party; providédwever, that the signatory’s parent, guardian or

attorney must also have been present at such gigi@ceeding and the signatory must have been

advised at such proceeding of his or her rightl¢osf petition to vacate the acknowledgment within

sixty days of the date of such proceeding.

(iilWhere a petition to vacate an acknowledgmdmdaiernity has been filed in accordance

with paragraphs (i) or (ii) of this subdivisiongtbourt shall order genetic marker tests or DNAstest

for the determination of the child's paternity. dlah test shall be ordered, however, upon a written
finding by the court that it is not in the bestrgsts of the child on the basis of res judicata,
equitable estoppel, or the presumption of legitiynaica child born to a married woman. If the court
determines, following the test, that the person wigaed the acknowledgment is the father of the
child, the court shall make a finding of paterratyd enter an order of filiation. If the court
determines that the person who signed the acknowliedt is not the father of the child, the
acknowledgment shall be vacated.

[(iD] (iv)_After the expiration of [sixty days of the executiof the acknowledgment] the
time limits set forth in paragraphs (i) and (ii)tbfs subdivisioneither [signator] signatory to an

acknowledgment of paternitpay challenge the acknowledgment [of paternityjonrt by alleging

and proving fraud, duress, or material mistakeaof.f[If, at any time before or after a petition is
filed, a signator dies or becomes mentally ill anigot be found within the state, neither the
proceeding nor the right to commence the proceestiagl abate but may be commenced or

continued by any of the persons authorized byattisle to commence a paternity proceeding.] If the
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petitioner proves to the court that the acknowleelgnof paternity was signed under fraud, duress,
or due to a material mistake of fact, the courtighan order genetic marker tests or DNA tests for
the determination of the child's paternity. No stegt shall be ordered, however, upon a written
finding by the court that it is not in the bestergsts of the child on the basis of res judicata,
equitable estoppel, or the presumption of legitiynafca child born to a married woman. If the court
determines, following the test, that the person wigoed the acknowledgment is the father of the
child, the court shall make a finding of paterratyd enter an order of filiation. If the court
determines that the person who signed the ackngwledt is not the father of the child, the
acknowledgment shall be vacated.

(v) _If, at any time before or after a signatoryg liged a petition to vacate an acknowledgment

of paternity pursuant to this subdivision, the sigmy dies or becomes mentally ill or cannot be

found within the state, neither the proceedingtherright to commence the proceeding shall abate

but may be commenced or continued by any of theamsrauthorized by this article to commence a

paternity proceeding.

(c) Neither [signator's] signatoryiegal obligations, including the obligation forilch
support arising from the acknowledgment, may beeunded during the challenge to the
acknowledgment except for good cause as the caaytfimd. If the court vacates the
acknowledgment of paternity, the court shall imnaggly provide a copy of the order to the registrar
of the district in which the child's birth certifite is filed and also to the putative father regist
operated by the department of social services patgo section three hundred seventy-two-c of the
social services law. In addition, if the mothettwd child who is the subject of the acknowledgment
is in receipt of child support services pursuartitte six-A of article three of the social service
law, the court shall immediately provide a copyha order to the child support enforcement unit of
the social services district that provides the rapthith such services.

82. Subdivisions 1 and 2 of section 4135-b of thielip health law, subdivision 1 as
amended by chapter 214 of the laws of 1998 andiwshmh 2 as amended by chapter 398 of the
laws of 1997, are amended to read as follows:

1. (a) Immediately preceding or following the inspdal birth of a child to an unmarried
woman, the person in charge of such hospital oohiger designated representative shall provide to
the child's mother and putative father, if suchdats readily identifiable and available, the

documents and written instructions necessary foh saother and putative father to complete an
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acknowledgment of paternity withessed by two pessuot related to the signatory. Such
acknowledgment, if signed by both parties, at amg tfollowing the birth of a child, shall be filed
with the registrar at the same time at which théfamte of live birth is filed, if possible, omgtime
thereafter. Nothing herein shall be deemed to reghe person in charge of such hospital or his or
her designee to seek out or otherwise locate dipeifather who is not readily identifiable or
available. The acknowledgment shall be executea fmnm provided by the commissioner
developed in consultation with the appropriate cassimaner of the department of family assistance,
which shall include the social security numberha mother and of the putative father and provide in
plain language (i) a statement by the mother cdimggto the acknowledgment of paternity and a
statement that the putative father is the only iptessgather, (ii) a statement by the putative fathe
that he is the biological father of the child, gnijl a statement that the signing of the
acknowledgment of paternity by both parties shalldhthe same force and effect as an order of
filiation entered after a court hearing by a cafrtompetent jurisdiction, including an obligatitm
provide support for the child except that, onlfiléd with the registrar of the district in whiche

birth certificate has been filed, will the acknoddgenent have such force and effect with respect to
inheritance rights.

(b) Prior to the execution of an acknowledgment oépaty, the mother and the putative
father shall be provided orally, which may be ttlylothe use of audio or video equipment, and in
writing with such information as is required punstuto this section with respect to their rights and
the consequences of signing a voluntary acknowlesgwf paternityincluding, but not limited
to[.]:

(i) that the signing of the acknowledgment of patgrsiitall establish the paternity of the
child and shall have the same force and effechas@er of paternity or filiation issued by a cooft
competent jurisdiction establishing the duty offbparties to provide support for the child;

(ii) that if such an acknowledgment is not made, thatjwe father can be held liable for
support only if the family court, after a hearimggakes an order declaring that the putative father i
the father of the childyhereupon the court may make an order of supploichwmay be retroactive
to the birth of the child;

(iii) that if made a respondent in a proceeding tdoéshapaternitythe putative father has a
right to free legal representation if indigent;

(iv) that the putative father has a right to a gemaaicker test or to a DNA test when
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available;

(v) that by executing the acknowledgment, the putdatieer waives his right to a hearing, to
which he would otherwise be entitled, on the issiygaternity;

(vi) that a copy of the acknowledgment of paternityldiefiled with the putative father
registry pursuant to section three hundred sevievitye of the social services law, and that such
filing may establish the child's right to inheritanfrom the putative father pursuant to clauseofB)
subparagraph two of paragraph (a) of section 4fitBe estates, powers and trusts law;

(vii) that, if such acknowledgment is filed with theisdr of the district in which the birth
certificate has been filed, such acknowledgmernitesitiablish inheritance rights from the putative
father pursuant to clause (A) of subparagraph tiywacagraph (a) of section 4-1.2 of the estates,
powers and trusts law;

(viii) that no further judicial or administrative proceegs are required to ratify an
unchallenged acknowledgment of paternipypvided, however, that [both the putative fattved
the mother of the child]:

(A) A signatory to an acknowledgment of paternityo had attained the age of eighteen at

the time of execution of the acknowledgment, shalle the right to rescind the acknowledgment

within the earlier of sixty days from the date @frsng the acknowledgment or the date of an

administrative or a judicial proceeding (includitgit not limited toa proceeding to establish a

support order) relating to the child in which [@ththesignatory is a party, providedat the “date
of an administrative or a judicial proceeding” sted the date by which the respondent is requived t
answer the petition;

(B) A signatory to an acknowledgment of paternitipo had not attained the age of eighteen

at the time of execution of the acknowledgmentll $tsve the right to rescind the acknowledgment

within the earlier of sixty days of the signatottaining of the age of eighteen years or sixtysdz

the date on which the signatory first appears fod&ial proceeding (including, but not limited

proceeding to establish a support order) relatinttné child;], provided, however, that the

signatory’s parent, guardian or attorney must hksge been present at such judicial proceeding and

the signatory must have been advised at such mlmoeef his or her right to file a petition to vaea

the acknowledgment within sixty days of the datswth proceeding.

(ix) that after the expiration of [sixty days of theeetion of the acknowledgment] the time
limits set forth in clause (A) and (B) of subpaiggin (viii) of this paragrapkeither signatory may
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challenge the acknowledgment of paternity in couaty on the basis of fraud, duress, or material
mistake of fact, with the burden of proof on thetpahallenging the voluntary acknowledgment;

(x) that [they]_the putative father and motineay wish to consult with [an attorney] attorneys

before executing the acknowledgment; and that laey the right to seek legal representation and
supportive servicesncluding counseling regarding such acknowledgment

(xi) that the acknowledgment of paternity may be tresi@r the putative father establishing
custody and visitation rights to the child[; if taeknowledgment is signed, it may be the basis] and
for requiring the putative father's consent preoah adoption proceeding;

(xii) that the mother's refusal to sign the acknowledgmeai slot be deemed a failure to
cooperate in establishing paternity for the chalil

(xiii) that the child may bear the last name of either pakehich name shall not affect the
legal status of the child.

In addition, the governing body of such hospitallsimsure that appropriate staff shall provideéhe
child's mother and putative father, prior to thetimeo's discharge from the hospital, the opportunity
to speak with hospital staff to obtain clarifyimgarmation and answers to their questions about
paternity establishment, and shall also providee¢lephone number of the local support collection
unit.

[(b)] (c) Within ten days after receiving the certificatebath, the registrar shall furnish
without charge to each parent or guardian of thiel cn to the mother at the address designated by
her for that purpose, a certified copy of the fiedte of birth and, if applicable, a certified gogf
the written acknowledgment of paternity. If the hetis in receipt of child support enforcement
services pursuant to title six-A of article thrdehe social services law, the registrar also shall
furnish without charge a certified copy of the fmate of birth and, if applicable, a certifiedpoof
the written acknowledgment of paternity to the abservices district of the county within which the
mother resides.

2. (a) When a child's paternity is acknowledgeldintarily pursuant to section one hundred
eleven-k of the social services law, the sociatises official shall file the executed
acknowledgment with the registrar of the distnicivhich the birth occurred and in which the birth
certificate has been filed.

(b) Where a child's paternity has not been ackndgédd voluntarily pursuant to paragraph (a)

of subdivision one of this section or paragraphofahis subdivision, the child's mother and the
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putative father may voluntarily acknowledge a chilgaternity pursuant to this paragraph by signing
the acknowledgment of paternity [provided, howettest both the putative father and the mother of
the child].

(c) A signatory to an acknowledgment of paternitiio had attained the age of eighteen at

the time of execution of the acknowledgment shalle the right to rescind the acknowledgment

within the earlier of sixty days from the date mfréng the acknowledgment or the date of an

administrative or a judicial proceeding (includitgit not limited toa proceeding to establish a

support order) relating to the child in which eitBgnatory is a party; providdtat for purposes of
this section, the “date of an administrative ondigial proceeding” shall be the date by which the
respondent is required to answer the petititrgt after].

(d) A signatory to an acknowledgment of paternitiip had not attained the age of eighteen

at the time of execution of the acknowledgmentll $tsve the right to rescind the acknowledgment

within the earlier of sixty days of the signatottaining of the age of eighteen years or sixtysdz

the date on which the signatory first appears foidicial proceeding (including, but not limiteagl, t

a proceeding to establish a support order ) regdbrthe child in which the signatory is a party;

provided, however, that a parent or guardian okthratory must also have been present at such

judicial proceeding and the signatory must havenlaelvised at such proceeding of his or her right to

file a petition to vacate the acknowledgment witkixty days of the date of such proceeding.
(e) Afterthe expiration of [sixty days of the executiortlod acknowledgment] the time

limits set forth in paragraphs (c) and (d) of thishdivision either [signator] signatompay challenge

the acknowledgment of paternity in court only oe basis of fraud, duress, or material mistake of
fact, with the burden of proof on the party chadiieng the voluntary acknowledgment. The
acknowledgment shall have full force and effecteosg signed. The original or a copy of the

[acknowledgement] acknowledgmesitall be filed with the registrar of the distriictwhich the birth

certificate has been filed.

83. This act shall take effect on the ninetieth afgr it shall have become a law.
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4. Accrual of child support arrears in child suppoddification
proceedings involving support obligors against whanters of
commitment have been issued
[F.C.A. 8455]

In 1986, as part of a comprehensive Governor’'s fara@ill, entitled the “New York State
Child Support Enforcement Act of 1986,” the Legiste amended sections 451(1) and 460(1) of the
Family Court Act to “[p]rohibit the cancellation oeeduction of arrears for child support and allow
reduction or cancellation of arrears for spousppsut only upon a showing of "good causgee
Memorandum of Support, Laws of 1986, ch. 892. Therdrandum of Support explained that:

This provision would make sure respondents aréneatarded" by reduction or forgiveness
of arrears when they fail either to pay the requsapport or to seek modification of the
order. Arrears for spousal support can be forgmereduced by a court in which case the
facts and circumstances constituting such goodecsluall be set forth in a written
memorandum of decision.

The Governor's Memorandum of Approval, dated Audyst986, stated that the amendnfgnécludes
forgiveness of child support arrears to ensurerggiondents are not financially rewarded eithefdiing

to pay the order or to seek its modificatioB€e1986 N.Y. Legis. Ann., at 361. The amendment bds |
to a long line of cases holding that child supporéars accrued prior to an application for
modification may not be vacated or reduced, in@sttto spousal maintenance ( “other”) arrears
which may be vacated or reduced upon a showingad gause of why the obligor had not moved
for modification prior to the accrual of the arre&ee, e.gDox v. Tynon 90 N.Y.2d 166, 659
N.Y.S.2d 231 (1997)LiGreci v. LiGreci, 87 A.D.3d 722, 929 N.Y.S.2d 253 (2d Dep't 20Mgpre
v. Abban 72 A.D.3d 970, 899 N.Y.S.2d 362 (2d Dep't 20E)sana Rv. James M 68 A.D.3d
544, 889 N.Y.S.2d 461 {Dept., 2009); Cols. Irizarry, 307 A.D.2d 890, 763 N.Y.S.2d 752 (1st
Dep't 2003)3

Neither the 1986 legislation, nor subsequent amemndsn however, made conforming
changes to section 455 of the Family Court Act.Avéspect to cases in which a commitment of
incarceration for a willful violation of child suppt has been suspended, therefore, a child support
violator is able to move pursuant to subdivisioms aind five of Family Court Act 8455 for
modification of child support obligations and maguest a modification or cancellation of child
support arrears upon a showing of “good causéflure to make application for relief from the
order directing payment prior to the accrual ofrsamears.This has the anomalous effect of
permitting support violators greater ability to al/paying child support arrears than other child
support obligors who move for modification of thebligations in accordance with Family Court
Act 8451. In fact, Prof. Merril Sobie, in his Priaet Commentary to Family Court Act 8455 suggests
that support obligors intent on avoiding arreary eagen consent to a commitment on condition that
it would be suspended, which would then permitgpliaation, upon good cause, for reduction or
cancellation of arrears. Prof. Sobie observed:

8 See generallyT.Tippins, 1 New York Matrimonial Law and Practig®:4 (Database updated November
2012).
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Surprisingly, the subdivision permits a modificatihich “shall reduce or annul unpaid
sums or installments accrued prior to the makinguah application,” when the respondent
shows “good cause” for his failure to make appiaafor arrears relief “prior to the accrual
of such arrears.” ...

The power to reduce or annul arrears appears titictairectly with Section 451's
requirement “... that the modification, set asideacatur shall not reduce or annul child
support arrears accrued prior to the making ofpti@ation pursuant to this section.”
Indeed, the gospel has been that, perhaps withlineitgd exception, arrears are
untouchable... . Is the apparent conflict an aatoaflict, or does Section 455 carve out a
limited exception for cases where the respondesiblean committed? If the later [sic.],
avoiding the strict Section 451 rule is a relatv&iraightforward, albeit somewhat
Machiavellian, process -- when the respondenniaritially unable to comply with the
original or a prior order and has hence accumulateghrs, commit pursuant to Section
454(3), and immediately grant Section 455 reliefyit suspend the commitment and reduce
or annul the arrears. The inter-relationship amdpibssible conflicts between sections 451
and 455 may be resolved only through caselaw dpuetat.

Rather than await caselaw developmentRamily Court Advisory and Rules Committee is
submitting this measure to harmonize subdivisisrsdnd five of Family Court Act 8455 with the
provisions of Family Court Act 88451(1) and 460(L)nakes clear that while support violators,
whose commitments to jail have been suspendedmoag for relief from future payments, they
may not seek to reduce or annul child support esriat have accrued prior to their applications fo
modification. Other arrears, that is, spousal negiahce arrears, continue to be subject to
modification where good cause has been demonsti@téie failure to move for relief prior to their
accrual. There is no basis to permit a willful @il of child support obligations, whose sentence t
jail has been suspend, to stand in a better podibi@btain relief from those obligations than othe
support obligors. Consistent with the rationaletf@ enactment of the amendment to sections
451(1) and 460(1) of the Family Court Act in cha@82 of the Laws of 1986, therefore, the
Committee is recommending enactment of a simi@@radment to Family Court Act 8455.

Proposal

AN ACT to amend the family court act, in relatiandhild support arrears accrued prior to
applications to modify child support orders in srmpe or family court

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivisions 2 and 5 of section 45theffamily court act, as amended by chapter
533 of the laws of 1999, are amended to read &sifsi

2. Except as provided in article five-B of this,aaty respondent against whom an order of
commitment has been issued, if financially unabledmply with any lawful order issued under this
article, upon such notice to such parties as tlet coay direct, may make application to the court

for an order relieving him or her of futurgayments directed in such order and the commitmen
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order. The court, upon the hearing on such appicaif satisfied by competent proof that the
respondent is financially unable to comply withlswcder may, upon a showing of good cause until
further order of the court, modify such order aelieve the respondent from the commitment order.

No such modification shall reduce or annul childmort arrears accrued prior to the making of an

application pursuant to this sectido such modification shall reduce or annul unggaichs or

installments of other arreaascrued prior to the making of such applicatioreaslthe defaulting

party shows good cause for failure to make appdindor relief from the order directing payment
prior to the accrual of such arrears. Such modificamay increase the amount to be paid pursuant
to a lawful order issued under this article nunz fonc based on newly discovered evidence.

5. Any respondent may assert his or her finanogbility to comply with the directions
contained in an order issued under this articl@noorder or judgment entered in a matrimonial
action or in an action for the enforcement in 8tete of a judgment in a matrimonial action rendere
in another state, as a defense in a proceedintuiest against him or her under subdivision one of
section four hundred fifty- four of this article onder the judiciary law to punish him or her for
failure to comply with such directions. If the cgurpon the hearing of such contempt proceeding, is
satisfied by competent proof that the respondefiancially unable to comply with such order or
judgment, it may, in its discretion, until furtherder of the court, make an order modifying such
order or judgment and denying the application toigiuthe respondent for contempt; provided,
however, that if an order or [judgement] judgmtamtchild support issued by another state is keefor
the court solely for enforcement, the court mayanbdify the order in accordance with article

five-B of this act. No such modification shall reguor annul child support arrears accrued prior to

the making of an application pursuant to this s&ctio such modification shall reduce or annul

unpaid sums or installments of other arremrsrued prior to the making of such applicatian fo

modification unless the defaulting party shows goadse for failure to make application for relief
from the order or judgment directing payment pt@the accrual of such arrears. Such modification
may increase such support nunc pro tunc as ofateeaf the application based on newly discovered
evidence. Any retroactive amount of support dudl iegpaid in one sum or periodic sums, as the
court shall direct, taking into account any amaafrtemporary support which has been paid.

82. This act shall take effect on the ninetieth aféer it shall have become a law.
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5. Roles, rights and responsibilities of non-res@mtgbarents in
child abuse and neglect proceedings in Family Court
[F.C.A. 881012, 1017, 1022-a, 1027, 1035, 105241@855-b, 1057, 1089-a, 1095, 1096]

Recent years have witnessed a sea-change in aftiaudi policies concerning the role of
non-respondent parents in child abuse and negleceedings under Article 10 of the Family Court
Act, a recognition that the other parents — thagecharged in child protective proceedings — may,
along with their extended families, provide vitasources for their children. While child proteetiv
officials once ignored or discouraged non-respohgarents from participating in child protective
proceedings concerning their children, officialsldbered by substantial statutory changes duriag th
past decade, now reach out to such parents to erigewn in planning for their children’s care.
While in the past, this category was often an aysarent who had little relationship with the
children, more recently, in light of cases suciNaholsonv. Scoppetta3 N.Y.3d 357 (2004), non-
respondent parents frequently include custodialahdr parents, who are involved in their
children’s lives but are not deemed culpable inrtheglect or abuse.

As a statute initially drafted before these changetitude and policy, Article 10 of the
Family Court Act, not surprisingly, contains a nienbf gaps and anomalies with respect to the
treatment of non-respondent parents. This measetesdgo rectify some of the more obvious
shortcomings in Article 10 with respect to non-i@sgpent parents and to explicitly encourage greater
participation in abuse or neglect proceedings cariieg their children. It also expands the options
available to Family Court judges to enable theror&dt appropriate orders that respect the rights of
non-respondent parents while assuring the safetyvat being of the children who are the subjects
of the proceedings.

First, the proposal would add definitions of “parefputative parent,” “relative” and
“suitable person” to Family Court Act 81012. Thdidigion of “parent,” those legally recognized in
New York, clarifies the range of persons who masedsa parent’s superior rights to care and
custody of a child under State and Federal B@e, e.g Bennettv. Jeffreys 40 N.Y.2d 543, 356
N.E.2d 277, 387 N.Y.S.2d 821 (1976)(state may eptide parent of custody of child absent
extraordinary circumstances); PrinceMassachusett821 U.S. 158, 166, 64 S.Ct. 438, 442, 88
L.Ed. 645 (1944)(“It is cardinal with us that thestody, care and nurture of the child reside first
the parents . . .").

“Putative parents,” in contrast, are those who wdd entitled to notice of child protective
proceedings concerning their children, but who dbpossess the rights of legal parents. The
proposed definition includes persons who are listethe putative father registry, have a pending
paternity petition, were married to the child’s grarwithin six months after the child’s birth, cave
been identified by the child’s parent in a writemorn statement. Concomitantly, amendments to
Family Court Act 81017 include “putative parents’the list of persons that social services offgial
are obliged to inform of the pendency of child pative proceedings and to advise of the
opportunity to seek custody and care of the child.

The addition of these definitions would establistracture in Article 10 of the Family Court
Act consistent with the framework applicable to jgittin proceedings under the Domestic Relations
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Law, but expanded to be gender-neutral. A “parantier the proposal would be analogous to a
“consent” father, whose consent is required foadoption, and a “putative parent” would be
analogous to a “notice” father, who merely hagyhatrto be heard as to the child’s best interé&ste
Domestic Relations Law 88111, 111-a. By doingtsepuld also expand the scope of potential
resources for children who have been removed flein homes, and encourage non-respondent
birth fathers to establish their paternity and gdlartheir children.

The measure further defines “relative” as a pergba is related to the child by blood,
marriage or adoption, but who is not a parent leigald parent of the child. This distinction between
“parents” and “relatives” is significant as thehig of each to the care and custody of children are
not identical under Article 10 of the Family Coiut. Likewise, the measure includes “suitable
person” in the definition section, since such adidual has rights distinct from those of parents,
putative parents and relatives.

Second, the measure amends section 1017 of théyFamuirt Act, which governs placement
of a child who is the subject of an abuse or neglase both at the outset and at disposition. It
would add “non-respondent putative parents” antdépsuitable persons identified by a child” to
the list of persons that the local commissionesatfial services must seek to locate and inform of
the pendency of the proceeding and of the oppdyttmiseek to care for the child. As in the
definitional sections of Family Court Act 81012etimtent of the proposed amendment to Family
Court Act 81017 is to expand the universe of pessono could potentially provide care for a child
who is otherwise facing the prospect of a fostee gdacement with strangers. To ensure uniformity
in the information provided to those persons exditb notice, the proposal provides that the cdnten
of the notice will be set by court rule.

The proposal also deletes the definition of “nosprndent parent” currently contained in
Family Court Act 81017(1), in light of the proposaddition of a definition of “parent” in Family
Court Act 81012. It clarifies the language of thabdivision by referring specifically to “non-
respondent parent, relative or suitable personhapotential resources a court may consider after
determining that a child must be removed from hisey home. Likewise, Family Court Act
81017(2)(a)(i) would specify that, pursuant to atody petition filed under Article Six of the Famnil
Court Act, a court may grant a temporary orderustady or guardianship to a non-respondent
parent, relative, or suitable person prior to dssfien, or may grant a final order of custody or
guardianship to such person pursuant to Family Caetr§1055-b at the dispositional stage.

The measure would also modify Family Court Act 82@)(a)(ii), which currently provides
that upon a determination that the child may residle a suitable non-respondent parent or other
relative or suitable person, the court may plaeecttild directly in the “custody” of such person
pursuant to Article 10. The proposal would subgithe word “release” for “custody” to highlight
the difference between an order of custody undéclar6 of the Family Court Act as provided in
section 1017(2)(a)(i) and an order of release efcthld under section 1017(2)(a)(ii).

Moreover, subdivision three of secti@i7 would be amended to require that, where d chil
is released to a non-respondent parent, relatigeitable person, the caretaker must submit to the
court’s jurisdiction with respect to cooperatiommeeting the needs of the child. An order of
temporary release may require such persotey, alia, to makethe child available for visitation with
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parents and siblings, as well as appointments tvélchild’s attorney, child protective agency, sbci
services officialauthorized agency, clinician or other individuapoogram providing services to the
child. Striking a proper balance between interventiomsuee the child’s well-being and respect for
the non-respondent parent’s or other caretaketesaats in minimal interference in their everyday
child-rearing decisions, the measure requires thiet ©rder of release to specify the terms of such
cooperation, as well as actions, if any, that thetad services agency must take.

Third, the proposal contains several amendmergedbons of Article 10 of the Family
Court Act relating to preliminary orders. It wowddhend Family Court Act 81022-a to clarify that a
non-respondent parent who qualifies for assignraeobunsel under section 262 of the Family
Court Act is eligible for such assignment, unlesswed, at pre-petition hearings held pursuant to
Family Court Act 81022. Family Court Act 81027 (dpwid be amended to provide that a court may
release a child to his or her parent or other pelsgally responsible for his or her care pending a
final order of disposition. It further deletes tlederence to Family Court Act 81054 as the soufce o
the court’s authority to do this, since that settoly addresses dispositional orders, and instead
substitutes a reference to Family Court Act 81@hich pertains to pre-dispositional orders.
Additionally, with the aim of facilitating and enaaging the participation of non-respondent parents
in proceedings regarding their children, Family @&ct 81035 would be modified to require that
notices of pendency of child protective proceedithgs are sent to non-respondent parents must also
advise them that they have a right to counseluaing assigned counsel, if they are indig&ae
Matter of Sasha S256 A.D.2d 468 (P Dept., 1998)(required notice to non-respondetieiaof the
right to counsel, including the right to appointrhehcounsel if he is indigent).

Fourth, the measure reorganizes the dispositigradies available with respect to releases of
children and supervision of respondent parents.lF&ourt Act 881052(a)(ii) and 1054 are revised
to cover solely the release of children to persens are not respondents in the child protective
proceeding, including parents, legal custodianguairdians. Such orders of release, in contrast to
orders of custody under Article Six of the Familgutt Act, are time-limited — up to one year, which
may be extended for another year for good causel—mless deemed unnecessary, may require a
report to be submitted no later than 60 days padhe expiration of the period. The caretaker woul
be required to submit to the jurisdiction of theitdo the same limited extent as in orders of
temporary release under proposed Family Court ABLE. An order releasing a child may,
therefore, require the caretaker to cooperate ikimgahe child availablanter alia, for
appointments with his or her attorney, casewordl@rician and service programs.

In conjunction with release of a child to a nonp@sdent, the Family Court may order
supervision of the respondent under a revised apdreled Family Court Act 81057. This measure
would thus address the situation where the chifdrests would best be served by residing with a
non-respondent parent for a time-limited periodlerthe respondent parent receives the services
that would promote the child’s eventual returnhattparent. If during the period of the disposiéibn
order, the respondent parent successfully complleéeservices or programs ordered, the court may,

® This is consistent with the holding in DeeMattingly, 2006 WL 3498564 (E.D.N.Y., 2006)(Unpub.), which
required a court order, absent an emergency, esraquisite to a caseworker entering the homenafrarespondent
parent and conducting a body search of the bahgiircare.
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if appropriate, utilize Family Court Act 81061 toodify the order releasing the child to the non-
respondent parent to provide for an earlier reledslee child to the respondent parent. Such an
order may provide for continuing supervision of tagpondent parent pursuant to Family Court Act
81057.

Family Court Act 881052(a)(v) and 1057 would be adexl to cover two dispositional
options, which may be ordered singly or togethechAd may be released to a respondent for a time-
limited period of up to one year, which may be agled for good cause for another year. A report
would be required to be submitted no later thad#&@ prior to the expiration of the period, unless
dispensed with by the Family Court. Additionally,donjunction either with such a release or with a
release of the child to a non-respondent, placewieie child or issuance of an order of protection
the respondent may be placed under the supenasitire child protective agency, social services
official or authorized agency. Such supervision ldalso be time-limited — up to one year, with an
extension for an additional year for good caused; anless dispensed with, a report would be
required no later than 60 days prior to expirabbthe period.

Finally, the measure amends Family Court Act 81836-clarify the procedures applicable
when petitions for custody or guardianship are ghdin conjunction with a child protective
proceeding. It would resolve a serious inconsistératween Family Court Act 81055-b and 81017.
Family Court Act 81017(2)(a)(i) currently providéeat when a court determines that a child may
reside with a suitable non-respondent parent, it fgeant an order of custody or guardianship to
such non-respondent parent . . . pursuant to sectie thousand fifty-five-b.” However, as currently
drafted, Family Court Act 81055-b only pertains[tjustody or guardianship with relatives or
suitable persons pursuant to article six of [thealiaCourt Act]” and does not mention non-
respondent parents; nor does it specify the stdrigiawhich to determine parents’ requests for
custody in this context. The measure would thuerirfparents” into the list of persons who may be
granted Article 6 custody pursuant to Family CAaot 81055-b. It further makes clear that if a third
party, that is, someone other than the child’s arecontests the custody petition, the court must
grant the order of custody to the parents in tleeabe of a showing of extraordinary circumstances
pursuant to Bennett Jeffreys supra It also provides that, as in custody proceedgegserally, if
the respondent parent contests the non-respondsait{s request for custody, the standard by
which to determine the custody application is thsthnterests of the child. Similar amendments are
made to analogous provisions of the permanencyrigeand destitute child statutes (Family Court
Act 881089-a and 1096, respectively).

Questions regarding the rights of, and procedyppscable to, non-respondent parents in
child protective and related proceedings have gtediin light of lingering ambiguities in the
applicable statutes. Enactment of this proposdlpkalvide a clear road-map that will afford needed
clarity to this increasingly important aspect ofidhvelfare cases.

Proposal

AN ACT to amend the family court act, in relatianrton-respondent parents in
child protective, destitute child and permanen@cpedings in family court

The People of the State of New York, representéskimate and Assembly, do enact as
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follows:
Section 1. Section 1012 of the family court acnsended by adding subdivisions (1), (m)
and (n) to read as follows:

() “Parent” means a person who is recognized utttetaws of the state of New York to be

the child’s legal parent.

(m) “Putative parent” means any person who is aocbgnized to be the child’s legal parent

under the laws of the state of New York but whdé} filed with a putative father reqistry, or (ii)

has a pending paternity petition, or (iii) was nerto the child’s parent within six months aftee t

child’s birth, or (iv) has been identified by thigild’s parent in a written sworn statement. A pw&t

parent has a right to notice of the proceeding usdetion one thousand seventeen of this artidle bu

does not have the rights of a legal parent.

(n) “Relative” means any person who is relatechtodhild by blood, marriage or adoption

and who is not a parent, putative parent or redadifva putative parent of the child.

(0) “Suitable person” means any person who playsasrplayed a significant positive role in
the child’s life or in the life of the child’s faryi

82. Subdivision 1, paragraph (a) of subdivisiom@ aubdivision 3 of section 1017 of the

family court act, subdivision 1 as amended by ob&p8 and 671 of the laws of 2005 and
subdivisions 2 and 3 as amended by chapter 5I%edaws of 2008, are amended to read as follows:
1. In any proceeding under this article, whendbrt determines that a child must be
removed from his or her home, pursuant to partaivbis article, or placed pursuant to section one
thousand fifty-five of this article, the court shdirect the local commissioner of social servites

conduct an immediate investigation to locate anyrespondent parent or non-respondent putative

parentof the child and any relatives of the child, irdilug all of the child's grandparents, all

[suitable] relatives or suitable persadentified by any respondent parent or any nopgaadent

parent and any relative or suitable pergtentified by a child over the age of five aseldtive]

persorwho plays or has played a significant positivetial his or her life[, and]. The local

commissioner shalhform them of the pendency of the proceeding @ritie opportunity for

[becoming foster parents or for seeking custodyane]_non-respondent parents to seek temporary

releaseof the child [and that the child may be adopteddsyer parents if attempts at reunification

with the birth parent are not required or are unssasful]_under this article or custody under agticl

six of this act or for relatives or suitable perstm seek to become foster parents or to provete fr
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care under this article or custody under articteo$ithis act. Rules of court shall specify the temts

of the notice The local commissioner of social services stedbrd the results of such investigation,
including, but not limited to, the name, last knoaddress, social security number, employer's
address and any other identifying information ® éxtent known regarding any non-respondent

parent or non-respondent putative parenthe uniform case record maintained pursuasettion

four hundred nine-f of the social services law.r[ffee purpose of this section, "non-respondent
parent” shall include a person entitled to notitthe pendency of the proceeding and of the right t
intervene as an interested party pursuant to sidbliv(d) of section one thousand thirty-five oisth
article, and a non-custodial parent entitled tocgoand the right to enforce visitation rights st
to subdivision (e) of section one thousand thing-of this article.] The court shall determine:

(a) whether there is a [suitable] non-respondergngdor other person related to the child],
relative or suitable persamith whom such child may appropriately reside; and

(b) in the case of a relative or suitable persamether such [relative] individuakeks

approval as a foster parent pursuant to the sseraices law for the purposes of providing care for
such child, or wishes to provide free care [andamg for the child during the pendency of any
orders pursuant to this article.

2. The court shall, upon receipt of the reporthaf investigation ordered pursuant to
subdivision one of this section:

(a) where the court determines that the child npgy@priatelyreside with a [suitable] non-
respondent parent or other relative or [otherfedilé person, either:

(i) grant [an]_a temporargrder of custody or guardianship to such non-redpot parent,

[other] relative or [other] suitable person purduara petition filed under article six of this act

pending further order of the court, or at dispositof the proceeding, grant a final order of cugtod

or quardianship to such non-respondent parentjwelar suitable person pursuant to article six of

this act andsection one thousand fifty-five-b of this articte;

(i) [place] temporarily releasthe child directly [in the custody of] ®uch non-respondent

parent, [other] relative or [other] suitable pergamsuant to this article during the pendency ef th
proceeding or until further order of the court, elfever is earlier and conduct such other and furthe

investigations as the court deems necessary. Turé may direct the commissioner of social

services, pursuant to requlations of the officeloldren and family services, to commence an

investigation of the home of such relative or sulégperson within twenty-four hours and thereafter
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approve such relative or suitable person, if qigalifas a foster parent. If such person is qudlidis

a foster parent, the court may make an order pntsaaubparagraph (iii) of this subdivision. If

such person is found to be unqualified as a fgseznt, the local commissioner shall report such

fact to the court forthwith; or

(iif) remand or place the child, as applicable hwilie local commissioner of social services
and direct such commissioner to have the childieegiith such relative or [other] suitable person
[and further direct such commissioner pursuanegulations of the office of children and family
services, to commence an investigation of the hohseich relative or other suitable person within
twenty-four hours and thereafter approve suchivelar other suitable person, if qualified,] as a
foster parent. [If such home is found to be undeaifor approval, the local commissioner shall
report such fact to the court forthwith.]

3. An order [placing] releasing child [with] toa non-respondent parent or parergative

or relatives oother suitable person or persqnssuant to subparagraph (ii) of paragraph (a) of

subdivision two othis section or remanding or placing a child vatlocal commissioner of social

services to reside with a relative or relativeswtable person or persons as foster parents mirsua

to subparagraph (iii) of paragraph (a) of subdansiwo of this sectiomay not be granted unless the

[relative or other suitable] person [consents] enspns to whom the child is released, remanded or

placed submit$o the jurisdiction of the court with respect be tchild The [court] ordeshall set

forth the terms and conditions applicable to suets@n or persons and child protective agency, kocia

services official and duly authorized agency webpect to the child anday [place the person with

whom the child has been directly placed under sugien during the pendency of the proceeding.

Such supervision shall be provided byrajlude, but is not limited to, a direction forcsuperson or

persons to cooperate in making the child availfdri@isitation and appointments with the child’s

attorney,child protective agency, social services offi¢al, duly authorized agency, clinician or other

individual or program providing services to theldiduring the pendency of the proceedifbe court

also may issue a temporary order of protection usdedivision (f) of section one thousand twenty-
two, section one thousand twenty-three or secti@tbhousand twenty-nine of this article. [An ordér
supervision issued pursuant to this subdivisiorl skea forth the terms and conditions that thetreéa
of suitable person must meet and the actions thattifek protective agency, social services offideal
duly authorized agency must take to exercise suphrsision.]

84. Section 1022-a of the family court act, as ddaechapter 336 of the laws of 1990, is
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amended to read as follows:
§1022-a. Preliminary orders; notice and appointneébunsel. At a hearing held pursuant to
section [ten hundred] one thousamgenty-two of this act at which the respondengrissent, the court

shall advise the respondent and any non-respompdeent who is presenf the allegations in the

application and shall appoint counsel for [the cggfent pursuant to] each of them in accordance with

section two hundred sixty-two of this act [where tesponderis indigent], unless waived

85. Subdivision (d) of section 1027 of the famibuct act, as added by chapter 962 of the laws
of 1970, is amended to read as follows:

(d) Upon such hearing, the court maygbod cause shown, release the child to [theodys
of] his or herparent or other person legally responsible forohisercare, pending a final order of

disposition, in accord with subparagraph (ii) ofgzgaph (a) of subdivision two séction one

thousand [fifty-four] seventeen of this article

86. The opening paragraph of subdivision (d) ofieacl035 of the family court act, as
amended by chapter 525 of the laws of 2003, is dettto read as follows:

Where the respondent is not the child's parentjceof the summons and petition shall also be
ordered on both of the child's parents; where only of the child's parents is the respondent, cei
the summons and petition shall also be ordereth@wchild's other parent. The summons and petition
shall be accompanied by a notice of pendency ofhiid protective proceeding advising the paremts o
parent of the right to appear and participate egfoceeding as an interested party intervenahfor

purpose of seeking temporary and permanent retddbe child under this article @ustody of the

child under article six of this gand to participate thereby in all arguments agatings insofar as they

affect the temporary releasearstody of the child during fact-finding proceagbnand in all phases of

dispositional proceedings. The notice shall alsasmithe parent or parents of the right to counsel,

including assigned counsel if indigent, dndicate that:

87. Paragraphs (i), (v) and (vi) of subdivisiof ¢asection 1052 of the family court act, as
amended by chapter 519 of the laws of 2008, is dettto read as follows:
(ii) releasing the child to [the cusganf his] a parent oparents or [other person legally

responsible] legal custodian or custodians or daardr guardians, who is not or are not respondents

the proceedingn accord with section one thousand fifty-fourtiof part; or

(v) releasing the child to the respondent or redpais omplacing the respondent or respondents

under supervision, or botm accord with section one thousand fifty-sevethed part; or

(vi) granting custody of the child_tman-respondent parent or parents, a relativelatives or
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asuitable person grersons pursuant to section one thousand fifeg-fivand article siof this [part]
act

88. Section 1054 of the family court act, subdmis{a) as amended by chapter 41 of the laws
of 2010 and subdivision (b) as amended by chaj@tg® bf the laws of 1973, is amended to read as
follows:

81054 Release to custody of non-redpotparent or [other person responsible for care]llega

custodian or guardiarfisupervision or] order of protection. (a) [If fen order of disposition [releases]

may releaséhe child_for a period of up to one year[the custody of his or her] a non-respondent

parent or [other] parents op&rson [legally responsible for his or her carthattime of the filing of

the petition, the] or persons who had been thelchiégal custodian or guardian at the time of the

filing of the petition and who is not or are nospendents in the proceeding under this articleoier

under this section may be extended upon a heavimag fperiod of up to one year for good cause

(b) Thecourt may [place] requirtne person or persoims [whose custody] whorthe child is

released under [supervision of a] this sectiorutmnst to the jurisdiction of the court with respéetthe

child for the period of the disposition or any exd®n thereof. The order may include, but is not

limited to, a direction for such person or perstinsooperate in making the child available for

visitation and appointments with the child’s at@ynchild protective agencyor of a] social services

official or duly authorized agency, clinician ohet individual or program providing services to the

child. The order shall set forth the terms anddétions applicable to such non-respondent and child

protective agency, social services official andydulthorized agency with respect to the child.

(c)_In conjunction with an order releasing thedhd® a non-respondent parent, relative or

suitable person under this subdivision, the coway also enter an order of supervision of a respainde

parent under section one thousand fifty sewemay enter an order of protection under sectios

thousand fifty six of this parbor both._ An order of supervision entered under this secsivall set forth
the terms and conditions of such supervision tatréspondefmhust meet and the actions that the
child protective agency, social services officiataly authorized agency must take to exercise such
supervision.]

(d) Except as provided for herein, in any order issuedguant to this section, the court may
require the child protective agency to make pragreports to the court, the parties, and the child’
attorney on the implementation of such order. [Véhtbe order of disposition is issued upon the
consent of the parties and the child’s attorneghkiiheagency shall report to the court, the parties and
the child’s attorney no later than [ninety] sixtstys [after] prior tdhe [issuance] expiratioof the
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ordef, unless the court determines that the facts axndroistances of the case do not require such
report to be made.

(b) Rules of court shall define persii¢e terms and conditions of supervision undes thi
section. The duration of any period of supervisball be for an initial period of no more than gear
and the court mat the expiration of that period, upon a hearing for good cause shown, make
successive extensions of such supervision of wméoyear each].

89. The title and subdivision (a) of section 1056fkhe family court act, as amended by
chapter 58 of the laws of 2010, are amended toasddllows:

§1055-b. Custody or guardianship with a parentaseptsrelatives or suitable persons

pursuant to article six of this act or guardianshith [such a person] relatives or suitable persons

pursuant to article seventeen of the surrogateig poocedure act.
(a) At the conclusion of the dispositional heanimgler this article, the court may enter an order

of disposition granting custody or guardianshiphaf child to a parent or parents, as defined in

subdivision (1) of section one thousand twelvehi$ @article, or arelative or relatives asther suitable

person_or personmder article six of this act or an order of guamnghip of the child to [such]_ a relative

or relatives or suitablperson or personmder article seventeen of the surrogate's coadgglure act if

the following conditions have been met

() the parent or parentselative_or relativesr suitable person or persomas or havéiled a

petition for custody or guardianship of the clplarsuant to article six of this act or, in the caka

relative or relatives or suitable person or persarngetition for guardianship of the child underciet

seventeen of the surrogate's court procedure rdt; a

(i) the court [finds] has determinehat granting custody or guardianship of the ctolthe

relative or suitable] sucherson or persoris in the best interests of the child and thatséfety of the
child will not be jeopardized if the respondent@spondents under the child protective proceediag a
no longer under supervision or receiving servitesletermining whether the best interests of thilch
will be promoted by the granting of guardianshigha child to a relative who has cared for thecchs

a foster parent, the court shall give due constaerdo the permanency goal of the child, the
relationship between the child and the relativel @hether the relative and the social servicesidist
have entered into an agreement to provide kinsigpdianship assistance payments for the childeo th
relative under title ten of article six of the smi@ervices law, and, if so, whether the fact-fingdi

hearing pursuant to section one thousand fifty-afit@is part and a permanency hearing pursuant to

section one thousand eighty-nine of this chaptas]lhaveoccurred and whether compelling reasons
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exist for determining that the return home of thidcand the adoption of the child are not in tiestb
interests of the child and are, therefore, not @ppate permanency options; and

(iii) the court [finds] has determinttht granting custody or guardianship of the ctolthe
parent relative or suitable person under article sixhi act or granting guardianship of the child te th
relative or [other] suitable person under artideeteen of the surrogate's court procedure akt wil
provide the child with a safe and permanent homd; a

(iv) all parties to the child proteaiproceeding consent to the granting of custody or

guardianship under article six of this act or thenging of guardianship under article seventeethef

surrogate's court procedure act; or [(v)], if afiyhe parties object to the granting of custody or

guardianshipthe court has made the following findirafser a [consolidated] joirdispositional

hearing on the child protective petition and thétjpe under article six of this act or under deic
seventeen of the surrogate's court procedure act:

(A) if a relative or relatives or suitable persarpersons have filed a petition for custody or

guardianship and parent or parents [fail to consent] objerthe granting of [custody or guardianship

under article six of this act or] the [grantinggafardianship under article seventeen of the sutetsga

court procedure act] petitipthe court [finds] has determinduat the relative or relatives or suitable

person or persons have demonstrateddk@ibordinary circumstances exist that suppomtgrg an

order of custody or guardianship to the relativeetaitives or suitable person or persons and kigat t

granting of the order will serve the child's basderestsor

(B) if a relative or relatives or suitable persarpersons have filed a petition for custody or

guardianship and party other than the parent or parents [fail] otg& [consent to] the granting of

[custody or guardianship under article six of #m$ or] the petitiorjgranting of guardianship under
article seventeen of the surrogate's court proeedcty, the court [finds] has determinth@t granting
custody or guardianship of the child to the rekatv_relatives osuitable person or persoissin the
best interests of the child; or

(C) if a parent has filed a petition for custodyanarticle six of this act and a party who is not

a parent of the child objects to the granting efpletition, the court has determined either that th

objecting party has failed to establish extraordir@cumstances, or, if the objecting party has

established extraordinary circumstances, that grgueustody to the petitioning parent would

nonetheless be in the child’s best interests; or

(D) if a parent has filed a petition for custodyden article six of this act and the other parent

objects to the granting of the petition, the cdwar$ determined that granting custody to the patiimp
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parent is in the child’s best interests
810. Section 1057 of the family court act, as amnednaly chapter 41 of the laws of 2010, is

amended to read as follows:

8 1057. [Supervision]Release of the child to the respondent or respdagsmpervision of

the respondent or respondents

(a) The court mayelease the child to the respondent or respondengsperiod of up to one

year, which may be extended pursuant to subdivisiorofdhis section.

(b) In conjunction with an order releasing a chitiier this section or an order under

paragraph (ii), (iii) or (iv) of subdivision (a) skction one thousand fifty-two of this part, tloet

mayplace the respondent or respondemiger supervision of a child protective agencygfa social
services official or duly authorized agency. Anardf supervision entered under this section shall
set forth the terms and conditions of such supienv that the respondent or respondentst meet
and the actions that the child protective agesagial services official or duly authorized agency
must take to exercise such supervision.

(c) Except as provided for herein, in any order issueduant to subdivision (a) or (b) thiis

section, the court may require the child protectigency to make progress reports to the court, the
parties, and the child's attorney on the implentemaf such order. [Where the order of disposition
is issued upon the consent of the parties andhifdscattorney, such] Suaygency shall report to

the court, the parties and the child's attornelater than [ninety] sixtylays [after] prior tdhe
[issuance] expirationf the order] unless the court determines that the facts androstances of

the case do not require such report to be madégsRui court shall define permissible terms and

conditions of supervision of the respondent or eesientsunder this section.

(d) The duration of any period of release of the ctolthe respondent or respondents or

supervision of the respondent or respondents drdiwdll be for an initial period of no more than

one year [and the]. Theourt may at the expiration of that period, updrearing and for good cause

shown, make successive extensions of such releasgervision or botbf up to one year each.

811. The title and subdivisions (a) and (c) of imeci089-a of the family court act, as
amended by chapter 58 of the laws of 2010, are deteto read as follows:

8 1089-a. Custody or guardianship watparent or parents, a relativerelatives or auitable

person oipersons pursuant to article six of this act ordiaashipof a relative orelatives or a

suitable person or persoparsuant to article seventeen of the surrogabeig procedure act.
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(a) Where the permanency plan is placement wihaad willing relative, the court may
issue an order of custody or guardianship in respon a petition filed by a relative or suitable
person seeking custody or guardianship of the ahmlder article six of this act or an order of
guardianship of the child under article seventdeh@surrogate's court procedure act [at]. Where

the permanency plan is custody under article sthigfact with a parent or parents who had not been

respondents in the proceeding in which the childl iieen placed under article ten or ten-C of this

act or section three hundred fifty-eight-a of tbeial services law, the court may issue an order of

custody under article six of this act in respomsa petition filed by such parent or parents. A

petition for custody or guardianship under thisdivision may be heard jointly with permanency

hearing held pursuant to this article [and terngha#fn order of custody or guardianship issued in

accordance with this subdivision will result inrtenation ofall pending orders issued pursuant to

article ten or ten-©f this act if the following conditions have bamet

() the court [finds] has determinglat granting custody to the parent or parentative or

relatives or suitable person or personguardianship of the child to the relative eativesor

suitable person or persoissin the best interests of the child and thatténmination of the order

placing the child pursuant to article ten or tenf@his act will not jeopardize the safety of tteld.

In determining whether the best interests of thklehill be promoted by the granting of
guardianship of the child to a relative who hagdafor the child as a foster parent, the courll sha
give due consideration to the permanency goaletttild, the relationship between the child and
the relative, and whether the relative and thelldepartment of social services have entered into
an agreement to provide kinship guardianship assistpayments for the child to the relative under
title ten of article six of the social services Jamd, if so, whether a fact-finding hearing parsuto
section one thousand fifty-one of this chapterdw@=urred, and whether compelling reasons exist
for determining that the return home of the chitd éhe adoption of the child are not in the best
interests of the child and are, therefore, notreyppate permanency options; and

(ii) the court [finds] has determinédat granting custody to the parent or parentative or

relatives or suitable person or personguardianship of the child to the relative datiees or

suitable person or persond! provide the child with a safe and permanenine; and
(ii) the parents, the attorney for tdield, the local department of social servicesl dhe
foster parent of the child who has been the fqseent for the child for one year or more consent t

the issuance of an order of custody or guardianshder article six of this act or the granting of
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guardianship under article seventeen of the suretsggeourt procedure act and the termination of the

order of placement pursuant to article ten of #uis or [(iv)],_if any of the parties object to the

granting of custody or guardianship, the courtriasle the following findingafter a [consolidated]

joint hearing on the permanency of the child and thiéqre under article six of this act or article
seventeen of the surrogate's court procedujg:act

(A) if arelative or relatives or suitable person or perdumee filed a petition for custody or

guardianship and parent or parents [fail to conseptjjectsto the granting of [custody or

guardianship under article six of this act or] patition[granting of guardianship under article

seventeen of the surrogate's court procedurethetfourt [finds] has determinddatthe relative or

relatives or suitable person or persons have demabed thaextraordinary circumstances exist that

support granting an order of custody or guardigmshider article six of this act or the granting of

guardianship under article seventeen of the suretsgeourt procedure atct the relative or relatives

or suitable person or persons and that the graofitiee order will serve the child’s best interesiis

(B) if [the local department of social services, theraiey for the child, or the foster parent of
the child who has been the foster parent for thiel &r one year or more fail to consent] a relatw

relatives or suitable person or persons have filedtition for custody or guardianship and a patiter

than the parent or parents object$h®e granting of [custody or guardianship undecksix of this act

or the granting of guardianship under article sésm of the surrogate’s court procedure act] the
petition, the court [finds] has determinduat granting custody or guardianship of the ctolthe
relative_or relative®r suitable person or persosn the best interests of the child; or

(C) if a parent has filed a petition for custodylanarticle six of this act and a party who is not

a parent of the child objects to the granting efpletition, the court has determined either that th

objecting party has failed to establish extraordir@rcumstances, or, if the objecting party has

established extraordinary circumstances, that grguetstody to the petitioning parent would

nonetheless be in the child’s best interests; or

(D) if a parent has filed a petition for custodyden article six of this act and the other parent

objects to the granting of the petition, the cdwat determined that granting custody to the patitip

parent is in the child’s best interests; or

(E) if the local department of social services, dtterney for the child, or the foster parent of

the child who has been the foster parent for Hilel dor one year or more [fail] objects to [consen

to] the granting of custody or guardianship undécla six of this act or the granting of
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guardianship under article seventeen of the satetgycourt procedure act, the court [finds] has

determined that granting custody or guardianshighefchild to the parent, relative or suitable

person is in the best interests of the child.

(c) As part of the order granting custody or guamdhip [to the relative or suitable person] in

accordance with this sectigursuant to article six of this act or the gragtoi guardianship under

article seventeen of the surrogate's court proeedct; the court may require that the local
department of social services and the attornethichild receive notice of, and be made partigs to
any subsequent proceeding to modify the order stiocly or guardianship granted pursuant to the
article six proceeding; provided, however, if theaglian and the local department of social services
have entered into an agreement to provide kinshgsdjanship assistance payments for the child to
the relative under title ten of article six of thacial services law, the order must require that th
local department of social services and the agtpfar the child receive notice of, and be made
parties to, any such subsequent proceeding in@lirstody or guardianship of the child.

§12. Paragraph 2 of subdivision (d) of section 16Bthe family court act, as amended by
chapter 3 of the laws of 2012, is amended to reddlbws:

(2) granting an order of custody [or guardianshapparentsrelatives or suitable persons or

guardianship to relatives or suitable perspuasuant to a petition under article six of this @r

guardianship of the child to a relative or suitgimdeson under article seventeen of the surrogate's
court procedure act and in accordance with secmanthousand ninety-six of this article.

813. The title and subdivision (a) of section 109éhe family court act, as amended by
chapter 3 of the laws of 2012, are amended to asddllows:

§ 1096. Custody or guardianship wilnemts relatives or suitable persons pursuant to
article six of this act or article seventeen of sherogate's court procedure act. (a) At the canaiu
of a hearing held pursuant to section one thalisarety-five of this article, the court may enaer
order of disposition granting custodyr[ guardianship] of the child to a paremative or suitable
person under article six of this act or guardiapstiithe child to a relative or suitable personemd

article six of this act or_articlgeventeen of the surrogate's court proceduré tet following

conditions have been met

(1) the_parentrelative or suitable person has filed a petition custody [or guardianship]
of the child pursuant to article six of this actgprardianship of the child pursuant to articleaix

this act or articleseventeen of the surrogate's court procedureadt;
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(2) the court finds that granting custody [or guanghip] of the child to the paremglative
or suitable person or guardianship of the chilthtorelative or suitable persimin the best interests
of the child; and

(3) the court finds that granting custody [or guanghip] of the child to the paremglative
or suitable person under article six of this aajuardianship of the child to a relative or suigabl

person under article six of this act or artise/enteen of the surrogate's court procedureilict w

provide the child with a safe and permanent haand,;

(4) all parties to the destitute child proceedingsent to the granting of custody or
guardianship under article six of this act or &tgeventeen of the surrogate's court procedur@act
[(5)] after a consolidated fact finding and dispiasial hearing on the destitute child petition [pnd

heard jointly withthe petition under article six of this act or elgiseventeen of the surrogate's court

procedure act:

(i) if arelative or relatives or suitable person or perdung filed a petition for custody or

guardianship and jparent or parents [fail to consentjjectsto the granting of custody or

guardianship under article six of this act or gierghip under article seventeen of the surrogate's

court procedure act, the court [finds] has deteemithatthe relative or relatives or suitable person or

persons have demonstrated thetiraordinary circumstances exist that supporttgrgran order of

custody or guardianship under article six of tlusa guardianship under article seventeen of the

surrogate's court procedure gxthe relative or relatives or suitable persopensons and that the

granting of the order will serve the child’s bagerestsor

(i) if [the] a relative or relatives or suitable person or pesdwave filed a petition for custody

or guardianship and a party other ttegparent or parents [consent and a party otherahzarent

fails to consent] object® the granting of [custody or guardianship uratéicle six of this act or
guardianship under article seventeen of the suretsgeourt procedure act] the petitiohne court

[finds] has determinethat granting custody or guardianship of the ctolthe relative or suitable

person is in the best interests of the child; or

(iii) if a parent has filed a petition for custodgder article six of this act and a party who is no

a parent of the child objects to the granting efpletition, the court has determined either that th

objecting party has failed to establish extraordir@rcumstances, or, if the objecting party has

established extraordinary circumstances, that grguetstody to the petitioning parent would

nonetheless be in the child’s best interests; or
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(iv) if a parent has filed a petition for custodyder article six of this act and the other parent

objects to the granting of the petition, the cdwar$ determined that granting custody to the patiimp

parent is in the child’s best interests

814. This act shall take effect on the ninetieth aléer it shall have become a law.

-53-



6. Truancy allegations in child protective and passim need of supervision (PINS)
proceedings in Family Court
[F.C.A.88735, 742, 1012, 1035]

The enactment of a statutory presumption for diversf Persons in Need of Supervision
(PINS) proceedings in 2005 has succeeded in linkimgbled youth and their families to services
without the need for court intervention in thousanflcases statewide. In cases alleging truancy and
school misbehavior brought by a school districiboal educational agency, the legislation contained
an important requirement for the designated leachtyoPINS diversion agency to “review the steps
taken by the school district or local educatiorgdracy to improve the youth's attendance and/or
conduct in school and attempt to engage the sahswict or local educational agency in further
diversion attempts, if it appears from review thath attempts will be beneficial to the youth.”
[Family Court Act 8735(e)(iii)]. This requiremenas had the salutary effect of engaging school
officials in the process of resolving school prabée thus obviating unnecessary court involvement.
Neither diversion agencies nor ultimately the Fgur@iburt can be expected to resolve educational
problems without the involvement of educators.

However, the pleading and documentation mandagedeyy truancy and other school-
related problems only applies to cases in whicltptitential petitioner is a school district or local
educational agency and thus has had no applicainilXlew York City, where parents, not school
officials, initiate PINS proceedings. This has ¢e€laa serious disparity in treatment of youth
depending upon where in the State they residesgadty of constitutional magnitude. Compliance
with the requirement for PINS petitioners to pl@ad to attach documentation from the lead
diversion agency regarding diligent efforts to tesd®INS problems, including truancy, has been
held to be a non-waivable jurisdictional defectuieiqg dismissal and, at the appellate stage,
reversalSeeln the Matter of Joseph C,®9 A.D.3d 1245, 951 N.Y.S.2d 450"(®ept., 2012); In
the Matter of Nicholas R.Y91 A.D.3d 1321, 937 N.Y.S.2d 654"(®ept., 2012); In the Matter of
Leslie H.v. Carol M.D, 47 A.D.3d 716, 849 N.Y.S.2d 612'{Dept., 2008); In the Matter of Rajan
M., 35 A.D.3d 863 (2d Dept., 2006). Thus, PINS patisi containing identical truancy or school
misbehavior allegations, but deficient regardingapling and documentation of diversion efforts, are
subject to dismissal if filed outside New York Chiyt not if filed in New York City. Equally
important, youth with alleged school-related proideoutside New York City have the right to the
involvement of the local school district or eduoatl agency both in taking steps to prevent the
filing of a PINS petition and, if those efforts leamot proven successful, in working with the lead
diversion agency on further diversion efforts deereneficial to the juveniles.

The lack of education officials to initiate PINStiiens in New York City has been long-
standing and has had the side effect of increabmdjling of educational neglect proceedings
against parents. As the Vera Institute noted simaportRethinking Educational Neglect for
Teenagers: New Strategies for New York Stdtey., 2009) at p. 20, “Only 405 attendance offsce
and 3,004 guidance counselors serve more than di@school children in the city.See also,
Getting Teenagers Back to Schdeethinking New York State’s Response to ChrorseidsVera
Inst.,Oct., 2010) at p. 6. Parents of New York @uyth, working with the local PINS diversion
agency, thus bear the burden of addressing thigreh’s truancy or school misbehavior without
any responsibility on the part of professional edacs to make prior efforts to alleviate the
problems. Parents who fail to file a PINS petitasnsuggested by a school official or whose attempts
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to resolve a school-related problem are unsucdesi$too often find themselves the subject of
educational neglect petitions, as the filing okaicational neglect petition is often threatened as
consequence of parental failure to file a PINStipetiagainst his or her child. The Vera Institute
report, in fact, documented that educational negletitions are more prevalent in New York City.
Nineteen percent of children reported to the sthilel abuse and maltreatment hotline in New York
City in 2008 included an allegation of educationedlect, compared to ten percent statewide.
Rethinking Educational Neglect for Teenagstgra,p. 4. Child protective agencies, like PINS
diversion agencies, cannot resolve school-relatedi@ms without the engagement of educators.
Clearly, a comprehensive response to both educegiated PINS and educational neglect cases
statewide is warranted that will bring educatorthstable as part of the solution, both pre- and
post-petition.

The Family Court Advisory and Rules Committee isgmsing this measure to amend both
Article 7 and Article 10 of the Family Court Act. ¥ respect to PINS proceedings, the proposal
would remedy the geographic disparity by amendiagilfy Court Act 8735 to require designated
lead PINS diversion agencies to review and docurekaits by school districts to resolve truancy or
school misbehavior in all PINS proceedings contgjrguch allegations. Since this would apply
regardless of who is the potential petitioner,2085 statutory requirement would become
applicable statewide. Second, again regardlessofisvithe potential petitioner, the measure
requires the lead diversion agency to notify treal@chool district or educational agency of
conferences, so that educators can provide assestamesolving the problems, whether through
school transfers, evaluations or other efforts. ddoer, where these efforts have proven
unsuccessful and a PINS petition has been filedjmlty truancy or other school-related problem,
Family Court Act 8736 would be amended to requied the school district or local educational
agency must be notified of the court proceedingraag be joined as a necessary party and enlisted
to provide assistance “where the court determinasguch participation and /or assistance would aid
in the resolution of the petition.” Significanti§exibility may be afforded to school officials sloat
the assistance they provide to the lead diversy@mey at the diversion stage, as well as their
participation in court proceedings where warranteol)ld not unduly interfere with their schedules.

Further, in a provision affecting PINS proceedisgggewide, the measure would amend
Family Court Act §742 to permit the Family Courtreder PINS proceedings to diversion agencies
not simply upon the juvenile’s initial court appaace but at angtage in the proceeding. Frequently,
the potential for diversion of a PINS proceedinthwut adjudication appears subsequent to the
juvenile’s first appearance. Allowing flexibilityf the Family Court to refer a matter for diversain
any point will fulfill the statutory goal of the B8 PINS diversion statute, that is, to avoid
unnecessary PINS adjudications and costly placesnent

In order to minimize the unnecessary filing of emtlimnal neglect petitions against parents,
the measure would add similar provisions thatfi@ct, would establish a rebuttable presumption in
favor of diversion. Child protective agencies woaldist the aid of education officials in resolving
educational neglect problems without the need dairtcintervention and, if court intervention is
nonetheless required, the Family Court would bba@ized to engage them in the process of
resolving the petitions. First, the definition afueational neglect in Family Court Act 81012(f)
would be amended to require proof of parental faito provide educational services to the child
“notwithstanding the efforts of the school districtlocal educational agency and child protective
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agency to ameliorate such alleged failure prigh®ofiling of the petition,” thus making the faiito
resolve educational problems through diversioneagguisite to filing. Second, Family Court Act
81031 would require that these efforts be recitethe petition, along with “the grounds for
concluding that the educational problems couldo@otesolved absent the filing of a petition.” As
allegations in the petition, they would, therefareed to be proven by a preponderance of the
evidence in accordance with Family Court Act 81®36Finally, a notice of pendency of the petition
in accordance with Family Court Act 81035 would & be sent to the local educational agency or
school district identified by the child protectiagency. As in proposed Family Court Act 8736, in
order that the education agency or school digtnizy be enlisted in appropriate cases to provide
necessary assistance, Family Court Act 81035 wioelldmended to authorize the Family Court to
join the school district or local educational ageas a necessary party “where the court determines
that such participation and /or assistance wouldrathe resolution of the petition.”

Many schools already make efforts to resolve chiith truancy and misbehavior without
either PINS or educational neglect proceedingsfanthese schools the measure would simply
require them to indicate what these efforts atlénincreasingly rare cases in which such efforts
fail. The 2009 Vera Institute report provides erreging evidence of success in addressing school-
related problems in jurisdictions in which the gsdional educational community takes an active
role. Public School 55 in Bronx County was citechasexample where a comprehensive approach
taken by a school principal has resulted in an @asgive 94% attendance rdtk. at pages 20-21.
Likewise, where PINS, neglect and juvenile delingpyepetitions have been filed, Erie County
Family Court has a dedicated judge who, with a teamprised of representatives of the school
system and the departments of probation, mentdthhaad social services, as well as treatment
providers, has had success in improving childrenl®ol attendance and grades, while sharply
minimizing out-of-home placementsl. at pages 14-15.

At the same time, the 2009 Vera Institute repatyall as the October, 2010 follow-up
report, document the ineffectiveness of placinglthelen solely upon child protective agencies and
parents to address children’s educational probkamesigh the Family Court. Child protective
workers generally lack “specialized skills, relasbips, or experience required to navigate the
education system, diagnose learning needs, ancavior the educational rights of youth.”

Further, “only a few counties have preventive sssiprograms that focus on engaging teenagers in
school; where these services exist, the need taresls the programs’ capacitie&étting Teenagers
Back to School, supra. 2.

While both the 2009 and 2010 Vera Institute repsuiggest that the educational neglect
statute should be repealed as it applies to yoBignt older, the Committee is concerned that such a
step would simply result in the youth being relégsehs PINS without necessarily providing
professional assistance in resolving their edunatiproblems. Far more effective — and consistent
with other recommendations in the reports — wo@@pproaches to both PINS and educational
neglect cases that make educators partners ieso&tion of the problems they identify, prefeyabl
without the need for court intervention. In reconmai@g blended funding among social services and
education agencies to address teen truancy, ti@\2&h report suggests that the mechanism
“should be flexible and avoid involving the famitythe child protective or PINS system&l” at
p.6. Concomitantly, as the tragic case of NixznBmywn demonstrated, educational problems
reported to the State child abuse and maltreathrghihe sometimes reflect just the “tip of the
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iceberg,” thus warranting investigation and possibtervention by the child protective system and,
if necessary, the Family Court where the initidisa-related complaint turns out to be only a loit
a much larger, more complex problem of child malimgent.

The Committee’s proposal recognizes that a compsahe approach that amends both the
education PINS and educational neglect statutesaded in order to avoid unnecessary court
intervention and effectively resolve children’s edtional problems. Educators must play a vital role
in both the PINS and child protective processesraunst be available to be called upon to assist in
diverting both categories of cases from the cogstesn where possible. Where petitions are filed in
Family Court, education officials must be notifigad, in appropriate cases, joined as parties $o tha
they may be enlisted to participate in resolvingaadion issues. The Committee’s proposal, which
would enhance both the diversion and the FamilyrOmocesses on a statewide basis for education-
related PINS and educational neglect proceedingaldabe enormously helpful in ensuring that
professional educators become part of the solditipeducational problems.

Proposal

AN ACT to amend the family court act, in relatianttuancy allegations in persons in need of
supervision and child protective proceedings inifaoourt

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Paragraph (iii) of subdivision (d),agaph (ii) of subdivision (g) and subdivision
(h) of section 735 of the family court act, as adezhby chapter 57 of the laws of 2005, are
amended to read as follows:

(d)(iii) where the entity seeking to file a petitics a school district or local educational

agency or where the parent or other potentialipagt indicates that the proposed petition will

include truancy and/or conduct in school as argatien the designated lead agency shall review the

steps taken by the school district or local edoca agency to improve the youth's attendance
and/or conduct in school and attempt to engagsdadheol district or local educational agency in
further diversion attempts, if it appears from esvithat such attempts will be beneficial to the

youth. Where the school district or local educadiagency is not the potential petitioner, the

designated lead agency shall provide notice tbahg conference with the potential petitioner in

order to enable the school district or local edoca agency to assist the designated lead agency t

resolve the truancy or school behavioral problefrte@®youth so as to obviate the need to file a

petition or, at minimum, to resolve the educatielated allegations of the proposed petition.

(9) (i) The clerk of the court shall accept a peti for filing only if it has attached thereto
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the following:

(A) if the potential petitioner is the parent ohet person legally responsible for the youth, a
notice from the designated lead agency indicatueget is no bar to the filing of the petition as the
potential petitioner consented to and activelyipgted in diversion services; and

(B) a notice from the designated lead agency gidhat it has terminated diversion services
because it has determined that there is no sulkathikelihood that the youth and his or her family
will benefit from further attempts, and that theedas not been successfully diverted; and

(C) where the proposed petition contains allegatmitruancy and/or school misbehavior,

whether or not the school district or local edumathgency is the proposed petitioner, a notice from

the designated lead agency regarding the diveesforts undertaken and/or services provided by the

designated lead agency and/or by the school distriocal educational agency to the youth and the

grounds for concluding that the educational prolslewuld not be resolved absent the filing of a

petition under this article

(h) No statement made to the designated lead agerioyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestideen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mapdhmitted into evidence at a fact-finding hearing
or, if the proceeding is transferred to a crimio@lirt, at any time prior to a conviction.

§2. Section 736 of the family court act is amenlgddding a new subdivision 4 to read as
follows:

(4) Where the petition contains allegations of mimyaand/or school misbehavior and where

the school district or local educational agenaydsthe petitioner, the court shall cause a cophef

petition and notice of the time and place to badhémbe sent to the school district or local

educational agency identified by the designated &gency in its notice pursuant to subparagraph

(C) of paragraph (ii) of subdivision (qg) of sectiseven hundred thirty-five of this article. Whehe t

court determines that participation and /or assegdy the school district or local educational

agency would aid in the resolution of the petitithe school district or local educational agency ma

be joined by the court as a necessary party andomagked to provide assistance in accordance with

section two hundred fifty-five of this act.

83. Subdivision (b) of section 742 of the famibuct act, as amended by chapter 57 of the
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laws of 2005, is amended to read as follows:

(b) At the initial appearance of the responderd,dburt shall review any termination of
diversion services pursuant to such section, aadldcumentation of diligent attempts to provide
appropriate services and determine whether suoht&fir services provided are sufficient [and].
The courtmay, at any timesubject to the provisions of section seven hunétrag-eight of this
article, order that additional diversion attemptsumdertaken by the designated lead agency. The
court may order the youth and the parent or otbesgn legally responsible for the youth to
participate in diversion services. If the desigddead agency thereafter determines that [thegse

referred for diversion efforts under this secti@s been successfully resolved, it shall so ndtigy

court, and the court shall dismiss the petition.

84. Subparagraph (A) of paragraph (i) of subdongff) of section 1012 of the family court
act, as amended by chapter 469 of the laws of 19 &amended to read as follows:

(A) in supplying the child with adequate food, tlioig, shelter or education in accordance
with the provisions of part one of article sixty4iof the education law, or medical, dental,
optometrical or surgical care, though financiallyeato do so or offered financial or other reas¢é@ab

means to do so, or, in the case of an allegedéadfithe respondent to provide education to the

child, notwithstanding the efforts of the schodtdct or local educational agency and child

protective agency to ameliorate such alleged faifprior to the filing of the petitigror

85. Section 1031 of the family court act is amehbg adding a new subdivision (g) to read
as follows:

(0) Where a petition under this article containsbe@gation of a failure by the respondent to

provide education to the child in accordance wititlke sixty-five of the education law, regardleds

whether such allegation is the sole allegatiorhefgetition, the petition shall recite the efforts

undertaken by the petitioner and the school distridocal educational agency to ameliorate such

alleged failure prior to the filing of the petiti@md the grounds for concluding that the educationa

problems could not be resolved absent the filing pé&tition under this article.

86. Section 1035 of the family court act is amehblg adding a new subdivision (g) to read
as follows:

(a) Where the petition filed under this article tmns an allegation of a failure by the

respondent to provide education to the child iroedance with article sixty-five of the education

law, the court shall cause a copy of the petitiod aotice of the time and place to be heard to be
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sent to the school district or local educationaraxy identified by the petitioner in the petition i

accordance with subdivision () of section one famd thirty-one of this article, Where the court

determines that such participation and /or assistaould aid in the resolution of the petition, lsuc

school district or local educational agency maydoged by the court as a necessary party and may

be asked to provide assistance in accordance edtioa two hundred fifty-five of this act.

87. This act shall take effect on the ninetieth aléer it shall have become a law.
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7. Conditions of orders of protection in matrimedni
proceedings and procedures and remedies for \ooktf orders
of protection, including probation, in Family Coartd matrimonial proceedings
[F.C.A. 88430, 446-a, 550, 552, 655, 656-a, 8456:-84D.R.L. §§240, 252]

TheFamily Protection and Domestic Violence Interventfct of 1994vas accompanied by
a legislative finding that “there are few more @ewnt or more serious problems confronting the
families and households of New York than domestiewnce. ...The victims of family offenses must
be entitled to the fullest protections of the casild criminal laws.” L.1994, ch. 222, 81. To thatle
concurrent civil and criminal jurisdiction was prded both for initial issuance and for enforcement
of orders of protection. In addition to enhancinigninal penalties for violations of orders of
protection, subsequent amendments strengtheneéefercement remedies, both in Family and
Supreme Courts, most recently, the firearms licemskesurrender remedies contained in the recently
enacted “SAFE” ActSee, e.g.L.1996, ch. 644; L.1999, ch. 606, 635; L. 2018 1cHowever,
fragmentation and gaps in the civil enforcementgions of both the Family Court Act and the
Domestic Relations Law impede fulfillment of theprise of the 1994 legislation as well as the
effectiveness of later enactments.

The Family Court Advisory and Rules Committee hegatbped a legislative proposal
designed to ensure equity and provide a clear muagulfor civil enforcement of orders of protection
in both Family and Supreme Courts. The proposaifiela that all of the violation procedures and
consequences contained in Article 8 of the Famdyr€Act govern violations of orders of
protection and temporary orders of protection idsadamily offense, child support, paternity, chil
custody, visitation, divorce and other matrimomedceedings, thus building upon the incorporation
in chapter 1 of the laws of 2013 of firearms liceasid suspension remedies into these provisions of
the Family Court Act and Domestic Relations Lavgrificantly, it would incorporate conditions of
orders of protection contained in the Family Cdannily offense and custody provisions that had
been omitted from the conditions enumerated foem@f protection in matrimonial orders of
protection, specifically, conditions regarding papation in batterers’ education programs and
compensation for medical care and treatment.

Additionally, consistent with chapter 579 of thealsaof 2003, the proposal would amend
Family Court Act 8841(c) to authorize the Familyutiato place a respondent on probation for a
period of up to two years or, where an order ofguotion pursuant to Family Court Act 8842 has
been issued for five years, a period of up to yigars. Since Family Court Act 8841 explicitly
authorizes concurrent issuance of both an ordpraifation and an order of protection as a
disposition of an Article 8 family offense procemgli consistency in the law dictates that the
duration of both orders should be the same. Indebdn the Family Court Act was first enacted in
1962, both the duration of probation and of oradnsrotection were set at one ye8eel..1962, ch.
686. Clearly, the duration of probation supervisomer a respondent in a family offense matter
should be coextensive with the duration of the nadgrotection, i.e., coextensive with the period
of time determined by the Family Court as the pkriecessary to protect a victim of family violence
from suffering further violence.

Violation procedures would be clarified by the imparation by reference in sections 430,
446-a, 550, 552, 655 and 656-a of the Family CAattof the following:
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* the procedures contained in Family Court Act 8&%diling a violation petition, serving
notice upon, and, if necessary, apprehending Sporelent, and obtaining either a determination in
Family Court or a transfer of the matter to a cnaticourt;

* the remedies contained in Family Court Act 8884&1d 846-a that are available to the
Family Court once a willful violation of an ordef protection or temporary order of protection has
been found? and

* the options contained in Family Court Act 8847 dovictim of an alleged act constituting a
family offense to seek the filing of an accusatiastrument in a criminal coutt,as well as to file a
new family offense petition or a violation petition

Further, section 846-a of the Family Court Act wbbe amended to more clearly delineate
the powers of the Family Court to impose sanctigmsn a finding of a willful violation of an order
of protection or temporary order of protection amanodify or issue a new order of protection or
temporary order of protection. The Court’s authotat place a violator on probation and to require,
as a condition of probatiomter alia, that the violator participate and pay the co$® loatterer’s
education program would be articulated — a recona@gon consistent with the statutorily-required
evaluation of the 1994 legislation by the New Y@&utlate Office for the Prevention of Domestic
Violence and Division of Criminal Justice Servi¢és8Vhere a violator is already on probation, the
Court would be authorized to revoke or modify tihdeo of probation and order any other remedy.
Additionally, the proposal would clarify the Cowtpower to compel payment of the protected
party’s legal fees and costs, fees and costs éochiid’s attorney, restitution and medical expense
as well as the Court’s authority to suspend anrastieisitation or require that visitation be
supervised. None of these are new powersralbowers currently exercised by the Co8e®, e.g.
Matter of Ch.Bv. J.U, 5 Misch.3d 1004, 2004 WL 2334311 (Sup. Ct., N>6., 2004)(Unrep.)
(supervised visitation ordered).

Finally, consolidating several provisions, the meg would also enumerate the options
available to the Court to commit the violator td far up to six months per violatioti,revoke or
suspend a firearms license, order a violator ifdkgo receive a firearms license and direct the
surrender of firearms. A similar enumeration ofe@oément remedies would be enumerated in
section 240(3-d) and incorporated by referenceatien 252(9) of the Domestic Relations Law.

With increased issuance of temporary and permaorets of protection in matrimonial
proceedings, specificity in the Domestic Relatibaw with respect to the consequences for
violations is absolutely critical. Section 7(b)Auticle 6 of the New York State Constitution accerd

9 1 child support and paternity cases, these rersedielld be available in addition to those alreadyjaed
for violations of child support orders pursuaniicle 4, Part 5 of the Family Court Act.

1 This option is, of course, circumscribed by consatiens of prosecutorial discretion and, if thenedats of
the crime alleged are identical to those allegeal Family Court violation petition, by constitutairdouble jeopardy
principles.SeeUnited States. Dixon, 509 U.S. 688 (1993); PeopleWood, 95 N.Y.2d 509 (2000); People
Arnold, 174 Misch.2d 585 (Sup. Ct., Kings Co., 1997).daant to chapter 125 of the L. 1999, a complaisant’
election to proceed in Family Court does not diestiminal court of jurisdiction to proceed.

12 Family Protection and Domestic Violence Interventiact of 1994: Evaluation of the Mandatory Arrest
Provisions: Third Interim Report to the Governordatiie LegislaturéOct., 2000), pp. 14, 30.

13 Consecutive terms may be imposed for each violatioident. Walkewr. Walker, 86 N.Y.2d 624 (1995).
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to the Supreme Court the powers of the Family Colbereby conferring authority upon the
Supreme Court to apply the provisions in Articlef@he Family Court Act in matrimonial
proceedings. However, the explicit articulatiorihe Domestic Relations Law of the full range of
powers of the Supreme Court with respect to viotetiof orders of protection and temporary orders
of protection would add needed clarity to the statuframework and would facilitate a more
effective response to domestic violence incidentaiing in the context of matrimonial
proceedings.

By prescribing the procedures and remedies foatimhs of orders of protection and by
authorizing Family Court probation periods to bexdensive with the duration of family offense
orders of protection, this proposal will signifi¢gnenhance the capacity of Family and Supreme
Courts to provide strong civil remedies — meanihgfternatives to criminal prosecutions — to
protect victims of domestic violence and provideamtability for their abusers.

Proposal

AN ACT to amend the family court act and the doneastations law, in relation to conditions of
orders of protection in matrimonial proceedings aiadations of orders of protection and
temporary orders of protection and probation inrmmagnial and family court proceedings

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Section 430 of the family court acnsended by adding a new subdivision (d) to
read as follows:

(d) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelyedi violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitinindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

violation of an order issued under this articlelldb@ governed by parts five and seven of thischati
§2. Section 446-a of the family court act, as adaechapter 1 of the laws of 2013, is

amended to read as follows:
8446-a. Firearms; surrender and license suspemnsioocation and ineligibility; issuance or

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, or mgoviolation of such order, the court shall make
a determination regarding the suspension and réweocaf a license to carry, possess, repair or
dispose of a firearm or firearms, ineligibility feuch a license and the surrender of firearms in

accordance with section eight hundred forty-twd-this act._If a respondent is brought before the
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court for failure to obey an order of protectiosued pursuant to this article, such alleged vioiati

shall be governed by sections eight hundred favty-4, eight hundred forty-six, eight hundred forty-

six-a and eight hundred forty-seven of this aabvjated, however, that an alleged violation

consisting of nonpayment of support in violatioraaforder issued under this article shall be

governed by parts five and seven of this article.

83. Section 550 of the family court act is amenbeddding a new subdivision (d) to read as
follows:

(d) If a respondent is brought before the courfédure to obey a temporary order of

protection issued pursuant to this section, suelgedl violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitioindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

violation of an order issued under this articlexdicle four of this act shall be governed by péixts

and seven of article four of this act.
84. Section 552 of the family court act, as adoedhapter 1 of the laws of 2013, is

amended to read as follows:
8552. Firearms; surrender and licexuspension, revocation and ineligibility; issuaace

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, oo violation of such order, the court shall make
a determination regarding the suspension and réweoocaf a license to carry, possess, repair or
dispose of a firearm or firearms, ineligibility feuch a license and the surrender of firearms in

accordance with section eight hundred forty-twd-this act._If a respondent is brought before the

court for failure to obey an order of protectiogued pursuant to this article, such alleged vioati

shall be subject to sections eight hundred forty-tweight hundred forty-six, eight hundred forty-

six-a and eight hundred forty-seven of this aacbyvpted, however, that an alleged violation

consisting of nonpayment of support in violatioraoforder issued under this article or article four

of this act shall be governed by parts five andesesf article four of this act.

85. Section 655 of the family court act is amenblgddding a new subdivision (e) to read as
follows:

(e) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelyedi violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eidinindred forty-six-a and eight hundred forty-seven
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of this act.

86. Section 656-a of the family court act, as adaechapter 1 of the laws of 2013, is
amended to read as follows:

8656-a. Firearms; surrender and licesuspension, revocation and ineligibility; issuaoce

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, or maoviolation of such order, the court shall make
a determination regarding the suspension and réweocaf a license to carry, possess, repair or
dispose of a firearm or firearms, ineligibility feuch a license and the surrender of firearms in

accordance with section eight hundred forty-twd-this act._If a respondent is brought before the

court for failure to obey an order of protectiogued pursuant to this article, such alleged vioati

shall be governed by sections eight hundred favty-4, eight hundred forty-six, eight hundred forty-

six-a and eight hundred forty-seven of this act.

87. Subdivision (c) of section 841 of the famibuct act, as amended by chapter 222 of the
laws of 1994, is amended to read as follows:

(c) placing the respondent on probation for a gknot exceeding [one year] two years or, if

an order of protection has been issued for fiveésyparsuant to section eight hundred forty-two of

this article, a period not exceeding five yeansd requiring respondent to participate in adoatts

education program designed to help end violent\aehavhich may include referral to drug and
alcohol counseling, and to pay the costs there@fsipondent has the means to do so, provided,
however that nothing contained herein shall be deemeddaire payment of the costs of any such
program by the petitioner, the state or any palitsubdivision thereof; or

88. Section 846-a of the family court act, as aseerby chapter 1 of the laws of 2013, is
amended to read as follows:

8846-a. Powers on failure to obey order. If a o@sient is brought before the court for
failure to obey any lawful order issued under #rigcle or an order of protection or temporary orde
of protection issued pursuant to this act or isdmed court of competent jurisdiction of another
state, territorial or tribal jurisdiction, and dfter hearing, the court is satisfied by compepeadf

that the respondent has willfully failed to obegyfasuch order, the court [may] shall do one or enor

of the following

1. modify an existing order or temporary order ajtpction to add reasonable conditions of

behavior to the existing order or temporary orafgprotection [,] omake a new order of protection
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or temporary order of protection accordance with section eight hundred forty-tf¢his part,

[may] or order the forfeiture of bail in a manner consistgith article five hundred forty of the
criminal procedure law if bail has been orderedspant to this act[, may];

2. place the respondent on probation in accordaitbesubdivision (c) of section eight

hundred forty-one of this article upon such cowdisi as the court shall direct, which may include,

but not be limited to, a direction that the respgartcarticipate in a batterer’s education program

designed to help end violent behavior, which majuide referral to drug and alcohol counseling,

and to pay the costs thereof if the respondenthemeans to do so, provided, however, that nothing

in this subdivision shall be deemed to require paynof the costs of any such program by the

petitioner, the state or any political subdivistbereof;

3. if the respondent is already on probation pamsto such section, revoke such order of

probation, modify the conditions of such probatimu/or order any other remedy under this section,

provided, however, that pending the determinatios wiolation of probation, the period of probation

shall be tolled as of the date of filing of thelakion petition or motion;

4. order the respondent to pay restitution in ed@ece with subdivision (e) of section eight

hundred forty-one of this article or, if the resdent has already been so ordered and has violatkd s

order, modify such order of restitution and/or @rdey other remedy under this section;

5. order the respondent to pay the [petitionera$o@able and necessary counsel fees and

disbursements of any other party or parties artiéochild’s attorneyn connection with the violation

petition [where the court finds that the violatioihits order was wilful, and may];

6. order the respondent to provide, either diyemtlby means of medical and health insurance,

for expenses incurred for medical care and treataw@sing from the incident or incidents formingth

basis for the issuance of the order or its viofgtio

7. suspend or modify an order of visitation betmvesspondent and his or her child or children or

direct that such visitation be supervised by a@em agency designated by the court and under

conditions specified by the court;

8. commit the respondent to jail for a term notxoeed six months. Such commitment may be
served upon certain specified days or parts of dayle court may direct, and the court may, atiams
within the term of such sentence, revoke such susipn]_directiorand commit the respondent for the
remainder of the original sentence, or suspendeaimainder of such sentence[. If]; and

9. in accordance with subdivision three of secgmit hundred forty-two-a of this article,
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immediately revoke any license possessed by regmbmal carry, possess, repair and dispose of firgar

pursuant to section 400.00 of the penal law, ottierespondent ineligible for such a license, anahae

for the immediate surrender pursuant to subparadifyof paragraph one of subdivision a of section

265.20 and subdivision six of section 400.05 ofgbral law, and disposal of any firearm such

respondent owns or possessethéaf court determines that the willful failure toey such order involves

violent behavior constituting the crimes of menggcireckless endangerment, assault or attemptedlassa
[and if such a respondent is licensed to carrys@ss, repair and dispose of firearms pursuantctmse
400.00 of the penal law, the court may also imntetliiaevoke such license and may arrange for the
immediate surrender pursuant to subparagraph adgraph one of subdivision a of section 26520 a
subdivision six of section 400.05 of the penal,land disposal of any firearm such respondent owns or
possesses]. If the willful failure to obey suchearthvolves [the infliction of physical injury agfined in
subdivision nine of section 10.00 of the penal tawhe use or threatened use of a deadly weapon or
dangerous instrument, as those terms are definggbidivisions twelve and thirteen of section 1®00

the penal law] any of the behaviors or actions egmaed in paragraph (a) or (b) of subdivision tloke

section 842-a of this artiglsuch revocation and immediate surrender purdoanibparagraph (f) of

paragraph one of subdivision a of section 265.2Dsaibdivision six of section 400.05 of the penal, la
and disposal of any firearm owned or possesseddpondent shall be mandatory, pursuant to
subdivision eleven of section 400.00 of the peaal |

89. Subparagraphs 7 and 8 of paragraph (a) of wshmh 3 of section 240 of the domestic
relations law are renumbered 9 and 10 and new safp@gohs 7 and 8 are added to such paragraph to
read as follows:

(7) to require the respondent to participate imtidver's education program designed to help end

violent behavior, which may include referral to gand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such prograthéwarty or parties protected by the order, thtes

or any political subdivision thereof;

(8) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieat or incidents forming the basis for the issignof

the order;
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810. Paragraph (h) of subdivision 3 of section @4the domestic relations law, as amended by
chapter 1 of the laws of 2013, is amended and asuddivision 3-d is added to such section to resad a
follows:

h. Upon issuance of an order of pradecbr temporary order of protection or upon a aimn of
such order, the court shall make a determinatigarding the suspension and revocation of a licemse
carry, possess, repair or dispose of a firearfirearms, ineligibility for such a license and th&render
of firearms in accordance with sections eight haddorty-two-a and eight hundred forty-six-a o th
family court act, as applicable. Upon issuancenob@ler of protection pursuant to this sectionjpon a
finding of a violation thereof], the court also m@iyect payment of restitution in an amount no¢xeceed
ten thousand dollars in accordance with subdiviggrof section eight hundred forty-one of such act
provided, however, that in no case shall an orfleesiitution be issued where the court determthas
the party against whom the order would be iss@sdaiready compensated the injured party or where
such compensation is incorporated in a final judgnoe settlement of the action.

Upon a finding of a willful violation of an ordef protection or temporary order of protection, tdoairt

shallmake an order in accordance with subdivision tlireéthis section.

3-d. If a party is brought before the court fahuige to obey an order of protection or temporary

order of protection issued by the court or by arcoficompetent jurisdiction of another state,iterial

or tribal jurisdiction and if, after hearing, theutt is satisfied by competent proof that suchyplasis

willfully failed to obey such order, the court shéb one or more of the following:

a. modify an existing order of protection or tema® order of protection to add reasonable

conditions of behavior to the existing order or pemary order or make a new order of protection or

temporary order of protection in accordance withdivision three of this section;

b. place the party found to have violated the ood@rotection or temporary order of protection

on probation in accordance with subdivision (c¥eftion eight hundred forty-one of the family coant

upon such conditions as the court shall directcivimay include, but not be limited to, a directibat

the party found to have violated the order of potibe or temporary order of protection participate

batterer’s education program designed to help @dnt behavior, which may include referral to drug

and alcohol counseling, and to pay the costs thd@rdwe party has the means to do so; provided,

however, that nothing in this subdivision shalldeemmed to require payment of the costs of any such

program by any other party, the state or any galitsubdivision thereof;

ch. if the party found to have violated the ordEprotection or temporary order of protection is
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already on probation pursuant to such section k&egoch order of probation, modify the conditiohs o

such probation and/or order any other remedy utigesubdivision, provided, however, that pendimeg t

determination of a violation of probation, the perbf probation shall be tolled as of the datealofd of

the violation petition or motion;

d. order the party found to have violated the paderotection or temporary order of protection

to pay restitution in accordance with paragraptfi subdivision three of this section or, if suchtgdras

already been so ordered and has violated such, ondelify such order and/or order any other remedy

under this subdivision;

e. order the party found to have violated the ood@rotection or temporary order of protection

to pay the reasonable and necessary counsel fdefisilursements of any other party or parties and/o

the child’s attorney in connection with the viotatipetition;

f. order the party found to have violated the ofgorotection or temporary order of protection

to provide, either directly or by means of medimadl health insurance, for expenses incurred foicakd

care and treatment arising from the incident oidi@icts forming the basis for the issuance of thieioor

its violation;

g. suspend or modify an order of visitation bemvtee party found to have violated the order of

protection or temporary order of protection anddriser child or children or direct that such \aiin be

supervised by a person or agency designated kyotie and under conditions specified by the court;

h. commit the party found to have violated thecomf protection or temporary order of

protection to jail for a term not to exceed six rin Such commitment may be served upon certain

specified days or parts of days as the court m@gtdiand the court may, at any time within thentef

such sentence, revoke such direction and commiit gaty for the remainder of the original sentemge,

suspend the remainder of such sentence; and

i._in accordance with subdivision three of seceaght hundred forty-two-a of the family court

act, suspend or revoke any license of the partydda have violated the order to carry, possegsitre

and dispose of firearms pursuant to section 400f@e penal law immediately, order such party

ineligible to receive such a license and ordeiirtimaediate surrender, pursuant to subparagrapti (f) o

paragraph one of subdivision a of section 265.2Dsabdivision six of section 400.05 of the penal,la

and disposal of any firearm such party owns or Eesss.

812. Paragraphs (g) and (h) of subdivision 1 ofise 252 of the domestic relations law are

relettered (i) and (j) and two new paragraphs (@) @) are added to such subdivision to read d@wel
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(g) to require the respondent to participate imtdver's education program designed to help end

violent behavior, which may include referral to giand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such programméyarty or parties protected by the order, thies

or any political subdivision thereof;

(h) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieist or incidents forming the basis for the isssaof

the order;

811. Subdivision 9 of section 252 of the domesiations law, as added by chapter 606 of the
laws of 1999, is amended to read as follows:

9. Upon issuance of an order of protection or teragy order of protection [or upon a violation of

such order], the court [may take] shall, where @aple makean order in accordance with section eight

hundred forty-two-a of the family court act direxjithe surrender of firearms, revoking or suspemdin
party's firearms license, and/or directing thathsparty be ineligible to receive a firearms liceridpon
issuance of an order of protection pursuant togédion [or upon a finding of a violation theredRe

court also may direct payment of restitution ineamount not to exceed ten thousand dollars in aeccel
with subdivision (e) of section eight hundred feotye of such act; provided, however, that in n@cas
shall an order of restitution be issued where thetadetermines that the party against whom therord
would be issued has already compensated the inpaegd or where such compensation is incorporated i

a final [judgement] judgmerdr settlement of the action. Upon a finding of ififwt violation of an order

of protection or temporary order of protection, toeirt shall make an order in accordance with

subdivision three-d of section two hundred fortylo$ chapter.

812. This act shall take effect on the ninetieti dfter it shall have become a law and shall apply

to violations of orders of protection and temporargers of protection committed on or after sucteda
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8. Procedures for violations of adjournments intemplation of
dismissal, probation, placements and conditiorsdldirges in
juvenile delinquency cases and procedures for @tilmes and for
violations of probation and suspended judgmenpgensons in
need of supervision cases
[F.Ch.A. 88315.3, 353.3, 360.2, 735, 743, 77, 779-a]

Significant gaps exist in the procedural framewgokerning juvenile delinquency and persons
in need of supervision (PINS) cases, each in tha af violations of court orders. Further, a pracad
gap is evident in the PINS statutory frameworkhas repeatedly been identified by appellate courts.
The Family Court Advisory and Rules Committee isgmsing legislation to eliminate these gaps by
clarifying applicable procedures in cases of allegelations of adjournments in contemplation of
dismissal (ACD'’s), orders of probation, orders la@igement and orders of conditional discharge in
juvenile delinquency proceedings and with respeetiibcutions for admissions and violations of
suspended judgments and orders of probation in RHdS8s.

First, Article 3 of the Family Court Act is sileas to the procedures to be followed and the
threshold showing required to establish a violabbthe conditions of an ACD sulfficient to resttine
case to the calendar. It is likewise silent regagdvhether an ACD violation should trigger either a
fact-finding or dispositional hearing. Subdivisione of section 315.3 of the Family Court Act simply
provides that "[u]pon ex parte motion by the présemt agency, or upon the court's own motion,
made at the time the order is issued or at any diomig its duration, the [family] court may restdhe
matter to the calendar.”

In Matter of Edwin L, 88 N.Y.2d 593 (1996), the Court of Appeals dweadi to incorporate a
specific hearing requirement for violations of ciiwehs in cases adjourned in contemplation of
dismissal into Article 3 of the Family Court Actiine absence of explicit legislation. The Courtesta

We hold that the requirements of due process aisfied when a Family
Court determines, after conducting an inquiry it allegations of the
violation petition, and providing the juvenile wigm opportunity to
respond to those allegations, that there is aihegie basis for
concluding that the juvenile has violated a cooditbf an ACD order
and states the reasons, on the record, for reatmgletermination.

8 N.Y.2d, at 603. Noting that the scope of the imgawill vary according to the circumstances of
particular cases, the Court left a determinatiothefdegree of formality required to the discretdn
the Family Court. It did, however, assume, in theemce of statutory guidance, that a violatiortipeti
would be filed, providing notice to the juveniletbk violation, that the juvenile would be given an
opportunity to respond to the petition with or vaith a hearing, and that hearsay evidence would be
admissible to establish the allegations of thetipeti

The Committee's proposal codifies these elementsedfiolding in Matter of Edwin.land
provides needed amplification of the applicablecpdures. The proposal requires a verified petition,
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which must be served on the respondent juvenitegstoration to the calendar of a juvenile
delinquency matter adjourned in contemplation efrdssal and provides the respondent with an
opportunity to respond to the motion. Filling a gaphe Family Court Act, the proposal authorizes t
Family Court to order that the respondent juvebdadetained and provides for an expedited
determination of the violation petition in such esisconsistent with the criteria and time frames
applicable in other detention cases. Consisteiiit Matter of R.D, 13 Misch.3d 1224(A), 2006 WL
2969649 (Fam. Ct., Nassau Co., 2006)(Unreportedi@mpj, the proposal codifies the direction in
Matter of Edwin L that hearsay evidence should be admissibfehe petition to restore the matter to
the calendar is sustained, the case would be get thy a fact-finding or dispositional hearing,
depending upon whether the matter had been adjgunmentemplation of dismissal before or after
entry of a fact-finding order. Similar to the premn regarding probation violations [Family CouxttA
88360.2(4), (5)], the proposal further provideg tha period of the ACD would be tolled during the
pendency of the petition, and that, if the petitiomestore the matter to the calendar is dismjsbed
period during which the petition was pending wolddcredited to the period of the adjournment in
contemplation of dismissal.

Second, the proposal clearly specifies that hearsgybe included in violation petition
allegations. Because the violations often concguvenile’s compliance or lack of compliance with
orders to cooperate with particular programs, aLsth be possible for probation violation petitidons
be based upon allegations supported by lettersrtsepnd other documents from the programs in
guestion. In Matter of Markim (¥ N.Y.3d 405 (2006), the Court of Appeals helal th facial
deficiency in the petition is not jurisdictionaldars thus not reviewable on appeal unless an abjes
preserved, thus reversing the Appellate Divisiocigien that found hearsay allegations to be
insufficient. SeeMatter of Markim Q 22 A.D.3d 498 (2d Dept., 2005)The proposal thus specifies
that petition allegations may include hearsay,aitih the current requirement for the evidence of
proof of the petition to be relevant, material @othpetent would be retained.

Third, the Committee's proposal effectuates thesgpy intention of the Legislature to provide
identical provisions to toll orders of probatiordasonditional discharge while violation proceedings
are pending. While sections 360.2 and 360.3 adiewd procedure governing violations of both
probation and conditional discharge, referenceotalitional discharge appear to have been
inadvertently omitted from two subdivisions of tkagections. In Matter of Donald MN231 A.D.2d
810, 647 N.Y.S. 2d 312 (3rd Dept., 1996%. app. deniedd9 N.Y.2d 804 (1996), the Appellate
Division, Third Department, read into section 3¢8)2f the Family Court Act a requirement that the
period of a conditional discharge be tolled dutimg pendency of a violation petition, as in profati
violation cases. The Court held that the omissioith@ requirement was unintentional, as "it is
apparent from a reading of all provisions of thatte that the Legislature did not intend for
probationary periods and conditional dischargdsettreated differently.” The Committee's proposal
incorporates this tolling requirement into subdmisfour of section 360.2 of the Family Court Act.

in light of the Governor’s veto of this proposallifi99, it was revised to delete reference to aiipéurden
of proof.

15 Like the Appellate Division in Matter of Markim (Supra,the Appellate Division, Third Department, has
applied strict juvenile delinquency pleading regumients for non-hearsay allegations to probatiolatian petitions.
SeeMatter of Whitney 7.12 A.D.3d 971 (3d Dept., 2004); Matter of Todd P88 A.D.2d 740 (3d Dept., 2001).
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Using the same rationale, it remedies a similarigaubdivision five of the same section, which
requires credit for the period of pendency of dation petition to be given in cases in which the
violation has not been sustained.

With respect to PINS proceedings, the Committe®pgsal adds a new section 743 to the
Family Court Act, establishing a judicial allocutiprocedure for accepting admissions in PINS cases
analogous to the allocution required in juvenilérdpiency cases [Family Court Act 8321.3]. The
Committee's proposal would require the Family Cdugfore accepting an admission in a PINS case,
to ascertain that the juvenile respondent committedact or acts to which an admission is being
entered, is voluntarily waiving his or her rightadearing and is aware of the dispositional adtivas
that may be ordered as a result of the adjudicdkianis the likely consequence of the admission.
Additionally, the proposal corrects an apparenthdvertent omission of a phrase in subdivisioroth)
section 735 of the Family Court Act.

The absence of an explicit allocution procedurth@PINS statute has generated extensive
appellate litigation. In Matter of Tabitha L,187 N.Y.2d 1009 (1996), the Court of Appeals Héakt it
would be inappropriate to incorporate section 321 .he Family Court Act into Article 7 in the
absence of specific legislative authorization.idt mot determine whether an allocution procedure is
constitutionally required, since that issue waspreserved for appellate review. In a subseques#,ca
Matter of Tabitha E 271 A.D.2d 719, 720 {B8Dept., 2000), however, the Appellate Division, rahi
Department, held it to be reversible error for Hagnily Court to accept an admission in a PINS
proceeding without first advising the responderti@fright to remain silenAccord Matter of Ashley
R., 42 A.D.3d 689 (3d Dept., 2007); Matter of Ma|&i, 26 A.D.3d 757 (4 Dept., 2006); Matter of
Steven Z.19 A.D.3d 783 (3d Dept., 2005); Matter of MatthB®, 9 A.D.3d 514 (3d Dept., 2004);
Matter of Nichole A, 300 A.D.2d 947 (3 Dept., 2002); Matter of Jodi VY295 A.D.2d 659 (8 Dept.,
2002);_ Matter of Shaun U288 A.D.2d 708 (8 Dept., 2001). The Committee submits that
considerations of due process -- equally compelhn@INS as in juvenile delinquency cases -- ntiita
in favor of equivalent protections and, therefanges the Legislature to enact a provision for PINS
cases comparable to the allocution requiremeniagipé to juvenile delinquency proceedings.

The final two amendments to the PINS statutes wdaloheate procedures for violations of
orders of suspended judgment and violations ofgtrob, drawing upon existing juvenile delinquency
proceduresSeeFamily Court Act 88360.2, 360.3. Violations of batiders of probation and
suspended judgment would require the filing of afseal petition, a hearing at which the juvenile is
represented by counsel and a determination by cemiperoof that the juvenile committed the
violation charged without just cause. Periods epdsitions of suspended judgment and probation
would be tolled during the pendency of the violatpetition. The juvenile must be advised of his or
her rights See, e.gMatter of Corey W.W.Matter of Jessica G519 A.D.3d 765 (3d Dept., 2005);
Matter of Ashley A, 296 A.D.2d 627 (3Dept., 2002).

Upon a finding of a violation, the Family Court wdube authorized to adjourn the matter for
a new dispositional hearing in accordance with sagidn (b) or (c) of section 749 of the Family
Court Act or, at minimum, provide the juvenile wiah opportunity to present eviden&eeMatter
of Casey W..3 A.D.3d 785 (3d Dept., 2004); Matter of JosidR R77 A.D.2d 654 (3 Dept., 2000).
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The Court would be permitted to revoke, continuenodify the order of probation or suspended
judgment. If the order is revoked, the Court muso a different dispositional alternative
enumerated in section 754(a), to state the redsoits determination and to make the findings
required by section 754(b) of the Family Court /S¢eMatter of Nathaniel J265 A.D.2d 660 (3
Dept., 1999)after remittitur, 270 A.D.2d 783 (3 Dept., 2000) (PINS probation violation matter
remanded twice for specific findings, first witrspect to the reasons for the disposition and second
as to the 16-year old respondent’s needs, if amyntlependent living service®)In matters such as
Nathaniel J.J.in which the juvenile was placed pursuant to Fa@ourt Act 8756, these findings
would be mandated as well by the Federal and 8@dgtion and Safe Families A¢Bublic Law
105-89; L. 1999, ch.7; L.2000, ch. 145].

Proposal

AN ACT to amend the family court act, in relatianadjudication, dispositional and violation
procedures in juvenile delinquency and persongedrof supervision cases

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 315.3 of thify court act, as amended by chapter 535
of the laws of 2011, is amended to read as follows:

1. Except where the petition alleges that theardpnt has committed a designated felony
act, the court may at any time prior to the entgoha finding under section 352.1 and with the
consent of the respondent order that the procedsirigdjourned in contemplation of dismissal.”

An adjournment in contemplation of dismissal isadijipurnment of the proceeding, for a period not
to exceed six months, with a view to ultimate dssal of the petition in furtherance of justice. dpo
issuing such an order, providing such terms anditions as the court deems appropriate, the court
must release the respondent. The court may, asditiom of an adjournment in contemplation of
dismissal order, in cases where the record indidhat& the consumption of alcohol may have been a
contributing factor, require the respondent torattand complete an alcohol awareness program
established pursuant to [of] subdivision (a) ofteec[19.07]_19.2%f the mental hygiene law. The
court may, as a condition of an adjournment in eomtlation of dismissal order, in cases where the
record indicates that the respondent is an eligiblson as defined in section four hundred fifty-

eight-1 of the social services law and has allegedmmitted an eligible offense as defined in such

8 The final appeal in Matter of Nathaniel 274 A.D.2d 611 (8 Dept., 2000) was dismissed as moot, since the
appellant had been released from placement.
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section, direct the respondent to attend and cdmple education reform program established
pursuant to section four hundred fifty-eight-1 bétsocial services law. [Upon ex parte motion ley th
presentment agency, or upon the court’'s own motiage at the time the order is issued or at] At

any time during [its] theluration_of an order issued pursuant to this sacthe court may restore the

matter to the calendar in accordance with subdimi$our of this sectionf the proceeding is not

restored, the petition is, at the expiration of dhder, deemed to have been dismissed by the icourt
furtherance of justice.

§2. Section 315.3 of the family court act is amezhly adding a new subdivision 4 to read
as follows:

4. An application to restore the matter to thHemaar in accordance with subdivision one of

this section shall be in the form of a verifiedipeh which shall be served on the respondent, who

shall have an opportunity to be heard with respeseto. The petition shall state the factual basis

for the restoration, including the condition or daions alleged to have been violated and the time,

place and manner in which such violation occurfidge respondent is entitled to counsel at all stages

of a proceeding under this section, and the chail advise the respondent of such right at the

initial appearance on any petition filed hereuntlgron request, the court shall grant a reasonable

adjournment to the respondent in order to resporie petition and, if the factual allegations o t

petition are contested, to prepare for a hearirthelcourt determines that the respondent shogild b

detained in accordance with the criteria in sulsilbn three of section 320.5, the court shall hedr a

determine the petition within three days; provideslyever, that for good cause shown, the court

may adjourn the matter for not more than threetamdil days. If, after hearing the petition, theito

finds that the presentment agency has demonstogteglevant and material evidence that one or

more conditions of the order have been violategl cthurt shall state on the record the reasons for

such determination, grant the petition, restorentiagter to the calendar and schedule the proceeding

for a fact-finding hearing or dispositional heatiag applicable. Upon filing the petition, the pelri

of the adjournment in contemplation of dismissalllshe interrupted. Such interruption shall

continue until such time as the court determinegitition. If the court denies the petition, the

period during which the petition was pending sbalkredited to the period of the adjournment in

contemplation of dismissal.
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83. Subdivisions 2, 4 and 5 of section 360.2 effdmily court act, as added by chapter 920
of the laws of 1982, are amended to read as follows

2. The petition must be verified and subscribebytthe probation service or the appropriate
presentment agency. Such petition must stipul&edmdition or conditions of the order violated
and a reasonable description of the time, placenzarther in which the violation occurred. Non-

hearsay allegations or allegations made upon irdtian and beliebf the factual part of the petition

or of any supporting deposition must establiskrug, every violation charged.
4. If a petition is filed under subdivision onketperiod of probation as prescribed by section

353.2_or conditional discharge as prescribed byi@ge853.1shall be interrupted as of the date of the

filing of the petition. Such interruption shall dorue until a final determination as to the petitizas
been made by the court pursuant to a hearing heddaordance with section 360.3 or until such
time as the respondent reaches the maximum ageeptance into a division for youth facility.

5. If the court determines thiéitere was no violation of probation or conditiodechargeoy

the respondenthe period of interruption shall be credited te greriod of probation or conditional
discharge, as applicable
84. Subdivision (h) of section 735 of the famibuct act, as added by part E of chapter 57 of

the laws of 2005, is amended to read as follows:
(h) No statement made to the designated lead agerioyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestideen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mawpdmitted into evidence at a fact-finding hearing
or, if the proceeding is transferred to a crimio@lirt, at any time prior to a conviction.

85. The family court act is amended by addingwa section 743 to read as follows:

8743. Acceptance of an admission. (a) Before actgph admission, the court shall advise

the respondent of his or her right to a fact-fimdiearing. The court shall also ascertain through

allocution of the respondent and his or her panempierson legally responsible for his or her cdre,

present, that the respondent:

(i) committed the act or acts to which an admisssdmeing entered;
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(ii) is voluntarily waiving his or her right to aét-finding hearing; and

(iii) is aware of the possible specific dispositdorders.

The provisions of this subdivision shall not be weal.

(b) Upon acceptance of an admission, the court staé the reasons for its determination

and shall enter a fact-finding order. The courllsgehedule a dispositional hearing in accordance

with subdivision (b) or (c) of section seven humbferty-nine of this article.
86. Section 776 of the family court act, as adaedhapter 686 of the laws of 1962, is

amended to read as follows:
8776. Failure to comply with terms and conditiohsuspended judgment. [If a] A
respondent [is] brought before the court for faltw comply with reasonable terms and conditions

of [a] an order oBuspended judgment [issued under this articlafgrghall be subject to section

seven hundred seventy-nine-a of this articleaftigr a hearing pursuant to such section, thet ¢isur

satisfied]_determinely competent proof that the respondent withoutgasisefailed to comply with

such terms and conditions, the court may adjousmihtter for a new dispositional hearing in

accordance with subdivision (b) or (c) of sectiemen hundred forty-nine of this article. The court

mayrevoke the [suspension] ordersuspendegidgment and proceed to make any order that might

have been made at the time judgment was suspended.
§7. Section 779 of the family court act, as adofedhapter 686 of the laws of 1962, is
amended to read as follows:

8779. [Failure] Jurisdiction and supervision agfpendent placed on probation; failuce

comply with terms of probation. [If a]

(a) A respondent who is placed on probation in ataioce with section seven hundred fifty-

seven of this article shall remain under the Iggasdiction of the court pending expiration or

termination of the period of probation.

(b) The probation service shall supervise theaedpnt during the period of such legal
jurisdiction.
(c) A respondent [is] brought before the court for faltm comply with reasonable terms and

conditions of an order of probation issued undetige seven hundred fifty-seven tiis article [and

if,] shall be subject to section seven hundred sigveine-a of this article. Jfafter hearing pursuant
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to such sectigrthe court [is satisfied] determinbg competent proof that the respondent without

just cause failed to comply with such terms anddg@ns, the court may adjourn the matter for a

new dispositional hearing in accordance with suisdin (b) or (c) of section seven hundred forty-

nine of this article. The court magvoke the order of probation and proceed to naaleorder that

might have been made at the time the order of pibavas entered.

88. Section 779-a of the family court act, as aseerby chapter 309 of the laws of 1996, is
amended to read as follows:

§779-a. [Declaration of delinquency concerningejuile delinquents and persons in need of

supervision.] Petition and hearing on violatioroofler of probation or suspended judgmentlf(agt

any time during the period of [a disposition ofppation or suspended judgment, the [court]

petitioner, probation service or appropriate preésent agencyas reasonable cause to believe that

the respondent has violated a condition of theadijon, [it] the petitioner, probation service or

appropriate presentment agemsgy [declare the respondent delinquent and] fllerdten

declaration of delinquency. Upon such filing, teepondent shall be declared delinquent of his

disposition of probation and such disposition sheltolled. The] violation petition.

(b) The petition must be verified and subscribedhe petitioner, probation service or the

appropriate presentment agency. The petition npestify the condition or conditions of the order

violated and a reasonable description of the diate, place and manner in which the violation

occurred. Non-hearsay allegations of the factuglgfahe petition or of any supporting depositions

must establish, if true, every violation charged.

(c) Upon the filing of a violation petition, theurt [then must promptly take reasonable and

appropriate action] shall issue a summons or wamagiccordance with section seven hundred

twenty-five of this articléo cause the respondent to appear before [ihfopurpose of enabling] the

court [to make a final determination with respecttte alleged delinquency. The]. Where the

respondent is on probation pursuant to sectionrsbuadred fifty-seven of this article, thee for

prompt court action shall not be construed agalresprobation service when the respondent has
absconded from probation supervision and the refgdis whereabouts are unknown. The court
must be notified promptly of the circumstancesrof auch probationers.

(d) If a petition is filed under subdivision (a) thiis section, the period of probation or
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suspended judgment prescribed by section sevenrdulfitty-five or seven hundred fifty-seven of

this article shall be interrupted as of the dattheffiling of the petition. Such interruption shal

continue until a final determination of the petitior until such time as the respondent reaches the

maximum age of acceptance into placement with dmencissioner of social services. If the court

dismisses the violation petition, the period o&mtiption shall be credited to the period of prayat

or suspended judgment.

(e) Hearing on violation. (i) The court may notake an order of probation or suspended

judgment unless the court has found by compet@dfihat the respondent has violated a condition

of such order without just cause and that the mredeot has had an opportunity to be heard. The

respondent is entitled to a hearing promptly ateiolation petition has been filed. The respondent

is entitled to counsel at all stages of the procepdnd may not waive representation by counsel

except as provided in section two hundred fortyeranof this act.

(i) At the time of the respondent’s first appear@ifollowing the filing of a violation

petition, the court must:

(A) advise the respondent of the contents of thige and furnish a copy to the respondent;

(B) advise the respondent that he or she is edtileeounsel at all stages of a proceeding

under this section and appoint an attorney pursiwssgiction two hundred forty-nine of this act if

independent legal representation is not availabtbe respondent. If practicable, the court shall

appoint the same attorney who represented themdspbin the original proceedings under this

article;

(C) determine whether the respondent should basetkor detained pursuant to section

seven hundred twenty of this article; and

(D) ask the respondent whether he or she wishemka any statement with respect to the

violation. If the respondent makes a statementcthet may accept it and base its decision upon the

statement. The provisions of section seven hunimiygthree shall apply in determining whether a

statement should be accepted. If the court doeaguaipt the statement or if the respondent does not

make a statement, the court shall conduct a hearing

(iii) Upon request, the court shall grant a reabtdmadjournment to the respondent to prepare

for the hearing.
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(iv) At the hearing, the court may receive anyveld, competent and material evidence. The

respondent may cross-examine witnesses and peadence on his or her own behalf. The court’s

determination must be based upon competent evidence

(v) At the conclusion of the hearing, the court ndjourn the matter for a new dispositional

hearing in accordance with subdivision (b) or (c3ection seven hundred forty-nine of this article.

The court may revoke, continue or modify the omfgorobation or suspended judgment. If the court

revokes the order, it shall order a different dgpon pursuant to subdivision one of section seven

hundred fifty-four of this article and shall makedings in accordance subdivision two of such

section. If the court continues the order of pramabr suspended judgment, it shall dismiss the

petition of violation.

89. This act shall take effect on the ninetieth aliéer it shall have become a law and shall
apply to orders of adjournment in contemplationlisissal issued and petitions for violations of

probation, conditional discharge and suspendednedg filed on or after such effective date.
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9. Conditional surrenders of parental rights
in Family and Surrogate’s Court
[D.R.L. 8112-b; F. C.A. 8262; Soc. Serv. L. 8838384]

As noted by the Court of Appeals in Matter of Ja@®N.Y.2d 651 (1995), the legislation
enacted in 1990 authorizing surrenders of pareigals to contain conditions including, among
others, designation of specific adoptive parentsdelineation of post-adoption contact, reflected
the first recognition of “open adoptions” under N¥ark State LawSeel. 1990, ch. 479. This
legislation and its subsequent amendments credtadhawork to enable parents surrendering
children to authorized child care agencies forghgoses of adoption to be able to seek judicial
enforcement of agreed-upon conditions to the extettthe conditions comport with the children’s
best interests. With detailed provisions for thehoparents to receive notice of the consequenices o
their surrenders, sections 383-c and 384 of theab8ervices Law were designed to ensure that
birth parents would be fully aware of the ramifioas of their surrenders and the remedies for
enforcement of the conditions. Coupled with thevmions of Domestic Relations Law 8112-b,
which requires that agreements for post-adoptioniam be approved by the court as being in the
children’s best interests in order to be enforoeathle statutes were designed to provide judicial
oversight that would fulfill the children’s best@mnests through procedures that are fair to birth
parents, adoptive parents, authorized agencieswaost,important, the children.

Unfortunately, over two decades of experience mavealed all too many cases in which
these legislative goals have not been met and iochwkhat appeared to be plain terms of the statutes
have not been followed. All too frequently, birthrpnts have been induced to execute surrenders,
particularly extra-judicial surrenders, upon thsuasption that informal agreements or side lettérs o
understanding would be enforceable even thoughwieeg not presented to the Family or
Surrogate’s Court for approval and were not incoaferl into any written court order. Although
surrenders of children in foster care must contaitices in “conspicuous bold print on the first
page” of the right to counsel, including the rightappointed counsel if indigent, many birth pasent
executing surrenders are unrepresented, partigartenders pursuant to Social Services Law 8384
of children who are not in foster care, as wekkxsisa-judicial surrenders of children both in and o
of foster care that are executed by birth mothdntewn the hospital immediately after the births.

See Social Services Law §8383-c(5(h).

In light of these deviations from the clear intant letter of the statute, the Family Court
Advisory and Rules Committee is submitting a pr@bexplicitly requiring that all conditions
accompanying surrenders, both of children in artcobtoster care, must be approved by the Family

17 Notwithstanding Social Services Law 88383-c(5(bkt®n 262 of the Family Court Act does not enurtgera
that statute in its list of categories of casewtiich indigent parents have a right to counsehitrally, while Social
Services Law §384 contains no reference to coutiesl section is included in Family Court Act §28{v). The
Committee’s proposal would correct both of theséssions. Significantly, in the case of extra-judi@urrenders,
the right to appointed counsel for indigent parémtmevenly implemented because such surrendemstdreed to
approved by the Family or Surrogate’s Court to\editi” (or, in the case of surrenders of childrarfaster care, to
trigger the time-limit for irrevocability), even donditions contained within them must be courtrapgpd in order to
be enforceableSeeSocial Services Law 88383-c(6)(b); 384(4).
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or Surrogate’s Court as being in the child’s bestrests and must be incorporated into a courtrorde
in order to be enforceable. To underscore the fargddicial oversight, the proposal prohibits extr
judicial surrenders executed on or after the effealate of the statute (January 1, 2014) from
containing any conditions. Only judicial surrendexgcuted on or after that date, under the
Committee’s proposal, could contain enforceabledd@mns and birth parents executing surrenders
would have to be so advised. Agreements for posptamh contact between the surrendered child
and birth siblings and half-siblings, where eittiex child and/or siblings or half-siblings are 14
years of age or older, would likewise require theiitten consent in order to be enforceable. A copy
of the court order incorporating any post-adoptiontact agreement or other conditions must be
given to all parties to the agreement. The propasaild also correct the omissions in Family Court
Act 8262 and Social Services Law 8384 with respethe right to counsel for surrendering parents.
Social Services Law 8383-c would be added to thegoaies of cases for which there is a right to
appointed counsel for indigent adults and the @iowi regarding notice of the right to counsel as
well as notice of the right to supportive counsgloontained in Social Services Law §8383-c, would
be added to Social Services Law 8384(4).

The need for enactment of the Committee’s propssHlstrated by the case of Matter of the
Adoption of Jaclex rel.David B, 18 Misc.3d 397 (Fam. Ct., Monroe Co., 2007) hiat tcase, the
Family Court deferred finalization of an adoptianping execution of new surrenders by the child’'s
birth parents, because the original extra-judisiatenders, executed by birth parents, referreshto
agreement for post-adoption contact, but neithesettira-judicial surrenders, nor the agreement, had
been presented to the Court for approval. The Guidd that the proposed adoptive parents and
birth parents intended the post-adoption contacteagent “to be exempt from court review and not
enforceable in court,” which it found “particulatiypubling, because the birth parents did not have
counsel and because the terms of the agreemendtirecluded in the surrender.” With no judicial
review of the agreement, no attorney for the chdd been appointed, no best interests
determination had been made and no clarity waseifas to the extent of post-adoption contact
contemplated to occur following execution of therender but prior to the adoption finalization.

The existence of this unenforceable “side agreehveas deemed to “cast[] a cloud over the
surrenders themselves.” The Court stated:

...Agreements made outside of the surrender ingninespecially made by birth
parents unrepresented by counsel, leave the cahrthew way of knowing whether
impermissible inducements contributed to the sigmhthe instrument and leave the
surrender open for challenge in the future by finth Iparents.

It was precisely the need to avoid unenforceablenpermissibly induced side
agreements in adoptions that led the legislatussrtend Social Services Law 8384 to
provide a procedure for enforceable post-adoptgyraements that balance the rights
of the parents and proposed adoptive parents witieirtontext of the child’s best
interest seel. 2005, ch. 3, eff. August 23, 2005). ...By defmthe right to enforce
post-adoption contact agreements and providingijaldoversight to assure that
agreements promote the child’s best interest, tdtatery framework has reduced or
avoided possible litigation.
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It is this court’s view that the parties are petmitted to agree to terms that
contradict the statutory requirements or the pugpdshe statute, which is to clarify
and protect the rights of birth parents, prospecégioptive parents and promote the
best interests of the child.

Declining to accept the surrenders, the Court held:

The existence of an unenforceable side agreemepb&t-adoption contact made by
unrepresented parents, which has not been provadidn court or reviewed by any
court, creates doubts as to whether the surreméiesknowingly and voluntarily
executed by the birth parents. Moreover, the faibirthe adoption agency to apply to
Erie County Surrogate’s Court for approval of therender means that there has been
no best interest review of the surrender.

Matter of the Adoption of Jadkx rel.David B, regrettably, was not an isolated case.
Apparently, side agreements never presented te@ny for approval have become common
practice statewide and clearly thwart the cleannof the Legislature in enacting the conditional
surrender provisions of Social Services Law §83&8w 384, as well as the requirements for post-
adoption contact agreements in Domestic Relati@ws §112-b. Enactment of the Committee’s
proposal would ensure necessary judicial overstgbteby protecting both the fairness of the
surrender process for all parties and the begstasit® of the children involved.

Proposal

AN ACT to amend the domestic relations law and acgs@rvices law, in relation to conditional
surrenders of parental rights in family and surtegacourt

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 112-b of thendstic relations law, as amended by
chapter 3 of the laws of 2005 and subdivision &uwh section, as amended by chapter 41 of the
laws of 2010, are amended to read as follows:

1. Nothing in this section shall be construed whgrit the parties to a proceeding under this
chapter from entering into an agreement regardimgneunication with or contact between an
adoptive child, adoptive parent or parents andth piarent or parents and/or the adoptive child's

biological siblings or half-siblings, provided, hewver, that such an agreement shall not be legally

enforceable unless the terms of the agreementhemme incorporated into a written order that has

been approved and entered by the court in accoedaitic subdivision two of this section
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2. Agreements regarding communication or contawvéen an adoptive child, adoptive
parent or parents, and a birth parent or paremtfabiological siblings or half-siblings of an

adoptive child in an adoption from an authorizedrayshall not be legally enforceable unless the

terms of the agreement are incorporated into desritourt order entered in accordance with the

provisions of this section. An agreement for conteccommunication between the child and his or

her siblings or half-siblings where the child andfibblings or half-siblings are fourteen years @ a

or older shall not be enforceable unless such chitding or half-sibling consents to the agreement

in writing. The court shall not incorporate an agreement déggucommunication or contact into an
order unless the terms and conditions of the ageaehmave been set forth in writing and consented
to in writing by the parties to the agreement, udahg the attorney representing the adoptive child.

The court shall not enter a proposed order untessaurt in which the surrender was executed or,

with respect to extra-judicial surrenders execinefbre January 1, 2014, the cotlmat approved the

surrender of the child determined and stated iariier that the communication with or contact
between the adoptive child, the prospective adegiarent or parents and a birth parent or parents
and/or biological siblings or half-siblings, as eggl upon and as set forth in the agreement, wauld b
in the adoptive child's best interests. Notwithdtag any other provision of law, a copy of the arde
entered pursuant to this section incorporatingpthet-adoption contact agreement shall be given to
all parties who have agreed to the terms and dondibf such order.

82. Paragraph (iv) of subdivision (a) of sectio2 26 the family court act, as amended by
chapter 437 of the laws of 2006, is amended to asddllows:

(iv) the parent, foster parent, or other personrwphysical or legal custody of the child in
any proceeding under article ten or ten-A of tltisa section three hundred fifty-eight-a, three

hundred eighty-three-c, three hundeeghty-four or three hundred eighty-four-b of guzial

services law, and a non-custodial parent or gramahpaerved with notice pursuant to paragraph (e)
of subdivision two of section three hundred eidiotyr-a of the social services law;

83. Subdivision 2 of section 383-c of the sociaV®es law is amended to add a new
paragraph (c) to read as follows:

(c) Where the parent executing a judicial surremhéers into an agreement containing

conditions, including, but not limited to, ideniify the prospective adoptive parent or parents or
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prescribing communication or contact with the claitdl the adoptive parent or parents and/or

between the child and his or her biological sibdimg half-siblings following the surrender and

adoption of the child, the agreement shall notdoally enforceable unless:

(i) for surrenders executed on or after Janua®014, the surrender is executed before a
judge;
(i) the terms of the agreement are approved bythgt and incorporated into a written court

order entered in accordance with the provisionthisfsubdivision;

(iii).the terms and conditions of the agreementehia®en set forth in writing and consented to

in writing by the parties to the agreement, inahgdihe attorney representing the child;

(iv) the court determined and stated in its ortiat the terms and conditions as agreed upon

and as set forth in the agreement would be inliild's best interests;

(v) in the case of an agreement for contact or camaation between the child and his or her

siblings or half-siblings where the child and/dsligigs or half-siblings are fourteen years of age o

older, the child and sibling or half-sibling conteto the agreement in writing.

The written order approving the agreement shaitbeed at the time the parent executes a

judicial surrender or, with respect to extra-judigurrenders executed before January 1, 201Heat t

time the court approves the surrender. Notwithstandny other provision of law, a copy of the

order entered pursuant to this section incorpaydtie post-surrender and post-adoption contact

agreement shall be given to all parties who haveeahto the terms and conditions of such order.

84. Subparagraph (iii) of paragraph (b) of subdivig} of section 383-c of the social services
law, as amended by chapter 3 of the laws of 2@0&mended and a new paragraph (g) is added to
such section to read as follows:

(i) that the surrender was read in full to thegud in his or her principal language and the
parent was given an opportunity to ask questiodsodmiain answers regarding the nature and

consequences of the surrender, including, witheetsjo surrenders executed before January 1,

2014,the consequences of, and procedures to be followeases of a substantial failure of a
material condition, if any, contained in the sudeninstrument and the obligation to provide the
authorized agency with a designated mailing addeesw/ell as any subsequent changes in such

address, at which the parent may receive notigggdeng any substantial failure of a material
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condition, unless such notification is expresslywed by a statement written by the parent and
appended to or included in such instrument; and

(g) An extra-judicial surrender may not be execuwirdr after January 1, 2014 in any case in

which any agreement containing conditions is maitle thie surrendering parent or parents,

including, but not limited to, an agreement ideyitif) the prospective adoptive parent or parents or

prescribing communication or contact by the sureeimd) parent or parents with the child and the

adoptive parent or parents and/or between the ahifidhis or her biological siblings or half-sibling

following the child’s surrender and adoption. Amgk agreement is only legally enforceable if

approved by the court and incorporated into a emittourt order entered in conjunction with the

execution of a judicial surrender pursuant to pamalg (c) of subdivision two of this section.

85. Subparagraphs (ii) and (iii) of paragraph (8, opening paragraph of paragraph (c) and
the opening paragraph of subparagraph (iii) of grazh (d) of subdivision 5 of section 383-c of the
social services law, as amended by chapter 3 dathe of 2005, are amended to read as follows:

(ii) that the parent is giving up all rights to leasustody, visit with, speak with, write to or

learn about the child, forever, unless, with respean extra-judicial surrender executed before

January 1, 2014 or a judicial surrendee parties have agreed to different terms putsoan

subdivision two of this section[,] and unless sterims are written in the surrender, or, if the pare
registers with the adoption information registerspecified in section forty-one hundred thirty-
eight-d of the public health law, that the parematyrbe contacted at anytime after the child reaches
the age of eighteen years, but only if both thepaand the adult child so choose;

(ii) that the child will be adopted without therpat's consent and without further notice to

the parent, and will be adopted by any personttieagency chooses, unless, with respect to an

extra-judicial surrender executed before Janua®p14 or a judicial surrendehe surrender paper

contains the name of the person or persons whdwiddopting the child; and

(c) A surrender instrument for a judicial surrendksio shall state in plain language in
conspicuous bold print at the beginning thereof the surrender becomes final and irrevocable
immediately upon execution and [acknowledgemerkthawledgmentand that the parent cannot
bring a case in court to revoke the surrender oegain custody of the child. [Where] With respect

to an extra-judicial surrender executed before dani, 2014 or a judicial surrender, whéne
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parties have agreed that the surrender shall hedub conditions pursuant to subdivision two of
this section, the instrument shall further statplain language that:

(ii) that a revocation of the surrender more thanty-five days after its signing will not be
effective if the child has been placed in an ad@ptiome, and the surrender shall be final and
irrevocable and the parent cannot revoke the sdereor bring a case in court to revoke the
surrender or regain custody of the child, and titagency will not notify the parent when the ¢hil
is placed in an adoptive home, and the parent oseydll rights at the end of the forty-five day

period without further notice. [Where] With respéeta surrender executed before January 1, 2014,

wherethe parties have agreed that the surrender shallibject to conditions pursuant to
subdivision two of this section, the instrumentlshather state in plain language that:

86. Subdivision 7 of section 383-c, as added bypthal 79 of the laws of 1990, is amended
to read as follows:

7. Surrenders by persons in foster care and sweremkecuted on or after January 1, 2014 in

which an agreement containing condition has beetenNotwithstanding any other provision of

law, a surrender for adoption executed by a papamgnts or guardian who is in foster care and a

surrender executed on or after January 1, 2014ong conditionshall be executed only before a

judge of the family court.

87. Paragraph (b) of subdivision 2 of section 3Bthe social services law, as amended by
chapter 41 of the laws of 2010, is amended to asddllows:

(b) If a surrender instrument designates a pagiqoérson or persons who will adopt a child,
such person or persons, the child's birth parepaents, the authorized agency having care and
custody of the child and the child's attorney, reaier into a written agreement providing for
communication or contact between the child anctthiel's parent or parents on such terms and
conditions as may be agreed to by the parties.

If a surrender instrument does not designate &p&at person or persons who will adopt the
child, then the child's birth parent or parents, dlathorized agency having care and custody of the
child and the child's attorney may enter into atem agreement providing for communication or
contact, on such terms and conditions as may leeddo by the parties. Such agreement also may

provide terms and conditions for communication vaittcontact between the child and the child's

-87-



biological sibling or half-sibling, if any. If thehild orany such sibling or half-sibling is fourteen

years of age or older, [such terms and conditiansigreement for contact or communication

between the child and his or her siblings or hidfisgs shall not be enforceable unless such c¢hild

sibling or half-sibling consents to the agreemantiiting. Any provision in a surrender instrument

identifying a prospective adoptive parent or pagemtany agreement under this section containing

any conditions, including, but not limited to, idiéying the prospective adoptive parent or paremts

prescribing communication or contact shall notdggally enforceable unless the terms and

conditions are approved by the court and incorgoraito a written court order entered in

accordance with the provisions of this paragragh amth respect to surrenders executed on or after

January 1, 2014, unless the surrender is execeffedeba judge. The court shall not incorporate an

agreement under this section into an order unlesserms and conditions of the agreement have

been set forth in writing and consented to in wgtby the parties to the agreement, including the

attorney representing the chilfithe court before which the surrender instrumemresented for

execution or, if, with respect to an extra-judigalrender executed before January 1, 2014,

approval, determines that the agreement [concerning comratioicand contact] is in the child's

best interests, the court shall so state in iteroadd shalapprove the agreement. Notwithstanding

any other provision of law, a copy of the orderegadl pursuant to this section incorporating the

agreement shall be given to all parties who haveeahto the terms and conditions of such orider.

the court does not approve the agreement, the no@aythonetheless approve the surrender;
provided, however, that the birth parent or parerecuting the surrender instrument shall be given
the opportunity at that time to withdraw such instent. Enforcement of any agreement prior to the
adoption of the child shall be in accordance withdvision (b) of section one thousand fifty-five-a
of the family court act. Subsequent to the adoptibtine child, enforcement of any agreement shall
be in accordance with section one hundred tweleéthe domestic relations law.

88. Subdivision 3 of section 384 of the social sy law, as amended by chapter 41 of the
laws of 2010, is amended to read as follows:

3. Instrument and intervention. (Be instrument herein provided shall be executed a

acknowledged [(a)](ipefore any judge or surrogate in this state hapirigdiction over adoption

proceedings, except that if the child is beingesaered as a result of, or in connection with, a
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proceeding before the family court pursuant tackatien or ten-A of the family court act, the
instrument shall be executed and acknowledgedeitiaimily court that exercised jurisdiction over
such proceeding and shall be assigned, wherevetiqaile, to the judge who last presided over
such proceeding; or [(b)](iipn the presence of one or more witnesses and adkdged by such
witness or witnesses, in the latter case befor@ary public or other officer authorized to takeqir
of deeds, and shall be recorded in the office efctbunty clerk in the county where such instrument
is executed, or where the principal office of saathorized agency is located, in a book which such
county clerk shall provide and shall keep undel. sea

(b) Such record shall be subject to inspection andh@ation only as provided in
subdivisions three and four of section three huth@eenty-two of this title.

(c) Notwithstanding any other provision of law, if tharent surrendering the child for

adoption is in foster care or if the surrendenisceited on or after January 1, 2014 and contains

conditions,the instrument shall be executed before a judgkreofamily court.
(d) Whenever the term surrender or surrender instrtiimarsed in any law relating to the
adoption of children who are not in foster carshiall mean and refer exclusively to the instrument

[hereinabove] described in this subdivisionthe commitment of the guardianship of the pers

and the custody of a child to an authorized agéydyis_or heparents, parent or guardian; and in no
case shall it be deemed to apply to any instrumpergorting to commit the guardianship of the
person and the custody of a child to any persoerdttan an authorized agency, nor shall such term
or the provisions of this section be deemed toyaggpany instrument transferring the care and
custody of a child to an authorized agency pursteséction three hundred eighty-four-a of this
chapter.

(e) (i) Any person or persons having custody of a chitdie purpose of adoption through an
authorized agency shall be permitted as a matteglaf, as an interested party, to intervene in any
proceeding commenced to set aside a surrenderpiagto commit a guardianship of the person or
custody of a child executed under the provisionthisf section. Such intervention may be made
anonymously or in the true name of said person.

(ii) Any person or persons having custody for more thaive months through an

authorized agency for the purpose of foster caa#t bk permitted as a matter of right, as an
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interested party, to intervene in any proceedingroenced to set aside a surrender purporting to
commit the guardianship of the person and custddyabild executed under the provisions of this
section. Such intervention may be made anonymausly the true name of said person or persons
having custody of the child for the purpose of éostare.

(f) A copy of such surrender shall be given to [subBlurrendering parent upon the
execution thereof. The surrender shall includef@iewing statement: "I, (hame of surrendering

parent), this __ day of : , haseived a copy of this surrender. (Signature of

surrendering parent)”. Such surrendering parerit sth@cknowledge the delivery and the date of the
delivery in writing on the surrender.

[Where] (g) With respect to an extra-judicial smder executed before January 1, 2014 or a

judicial surrender, wherehe parties have agreed that the surrender shallibject to conditions

pursuant to subdivision two of this section, th&tiament shall further state in plain language: that
(i) the authorized agency shall notify the parentess such notice is expressly waived by a
statement written by the parent and appended itectuded in such instrument, the attorney for the
child and the court that approved the surrenddriwitventy days of any substantial failure of a
material condition of the surrender prior to theafization of the adoption of the child; and

(ii) except for good cause shown, the authorizezhag shall file a petition on notice to the
parent unless notice is expressly waived by arseé written by the parent and appended to or
included in such instrument and the child’s attgnmeaccordance with section one thousand fifty-
five-a of the family court act within thirty day$ such failure, in order for the court to reviewcbu
failure and, where necessary, to hold a hearirayiged, however, that, in the absence of such
filing, the parent and/or attorney for the childyniide such a petition at any time up to sixty days
after notification of such failure. Such petitialedl by a parent or attorney for the child mustilezi
prior to the adoption of the child; and

(ii) the parent is obligated to provide the authed agency with a designated mailing
address, as well as any subsequent changes iraddoss, at which the parent may receive notices
regarding any substantial failure of a materialdibon, unless such notification is expressly wdive
by a statement written by the parent and apperaedincluded in such instrument.

Nothing in this paragraph shall limit the noticetbe instrument with respect to a failure to
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comply with a material condition of a surrenderseduent to the finalization of the adoption of the
child.

89. Subdivision 4 of section 384 of the social/mas law, as amended by chapter 185 of the
laws of 2006, is amended to read as follows:

4. Upon petition by an authorized agency, a juafgbe family court, or a surrogate, may
approve such surrender, on such notice to suclopees the surrogate or judge may in his or her
discretion prescribe. If the child is being surreredi as a result of, or in connection with, a
proceeding before the family court pursuant tackertien or ten-A of the family court act, the petit
shall be filed in the family court that exercisedgdiction over such proceeding and shall be
assigned, wherever practicable, to the judge wéioplieesided over such proceeding. The petition
shall set forth the names and last known addredssbspersons required to be given
notice of the proceeding, pursuant to section threwlred eighty-four-c of this title, and therelsha
be shown by the petition or by affidavit or otheogf satisfactory to the court that there are no
persons other than those set forth in the petitiba are entitled to notice pursuant to such section

At the time that a parent appears before a judgeiwogate to execute and acknowledge a surrender

or for the judge to approve the surrender, thegunigsurrogate shall inform such parent of thetrigh

to be represented by legal counsel of the parewtschoosing and of the right to obtain supportive

counseling and of any right to have counsel asdignesuant to section two hundred sixty-two of

the family court act, section four hundred sevethefsurrogate's court procedure act, or section

thirty-five of the judiciary lawNo person who has received such notice and béemlad an

opportunity to be heard may challenge the validftg surrender approved pursuant to this
subdivision in any other proceeding. However, ghibdivision shall not be deemed to require
approval of a surrender by a surrogate or judgsudch surrender to be valid.

810. This act shall take effect on the first ofulay after it shall have become a law.
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[I1.  Previously Endorsed Measures

1. Permanency planning in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88312.1, 320(2), 353.3, 355.5, 736, 7418, 7%6-3]

When the Legislature enacted chapter 3 of the L2605, the landmark child welfare
permanency legislation, it deferred consideratibthe significant constellation of issues relating
permanency planning and permanency hearings reggjulienile delinquents and Persons in Need
of Supervision (PINS). These issues, however, @tieatly importantand should be addressed
comprehensively. The permanency hearing provisioe&jding those regarding planning for return
of the youth from out-of-home care, are vital foe successful resolution of these cases for the
youth, their families and their communities, anel essential to New York State’s compliance with
the FederaRdoption and Safe Families A&ublic Law 105-89].

If the Family Court is to be able to exercisectisical monitoring functions and convene
meaningful permanency hearings in juvenile delimgyeand PINS proceedings, it must have the
benefit of at least the same information that gined to be presented in child welfare proceedings
The Court must make determinations of specificitigast comparable to those in child welfare
proceedings and the parties must have the beriefntinuity of legal representation.

To that end, the Family Court Advisory and Rulesrinittee has developed a proposal that
incorporates essential elements of the child welf@rmanency hearing article of the Family Court
Act (Article 10-A) into the permanency hearing psions of Articles 3 and 7 of the Act. It would
provide greater specificity regarding the servitteg must be provided for youth and would expand
the alternatives available to the Court both irpdsstional and permanency hearings in juvenile
delinquency and PINS cases. Briefly, the proposatains the following provisions:

1. Notices to non-custodial parent® ensure that all possible resources are engaged
resolution of juvenile delinquency and PINS procegsl, the proposal would require that non-
custodial parents, if any, be given notices ofrtbRildren’s cases in Family Court to enable them t
appear. This supplements the existing requirenietat summons be issued for an accused
juvenile’s parent or other person legally respalesibhe local probation department that generally
interviews parties at the outset for adjustmenppses, as well as the presentment agency
(prosecution), would be charged with the respohsilaf asking the custodial parent for the
necessary contact information for parents other thase already notified. In juvenile delinquency
cases, the presentment agency must send the radtog, with a copy of the petition, to the non-
custodial parent or parents at least five daysrbdfte appearance date. In PINS cases, whereishere
most often no presentment agency, the Family Geouid be charged with sending the notice.
Consistent with Family Court Act 88341.2(3) and (63 1however, the absence of the parent who
was sent the notice to appear in court would najrbands to delay the proceedings.

As in child abuse, child neglect and PINS procegsliso, too, in juvenile delinquency
proceedings the child's non-custodial parent magy txtical participant in the dispositional proses
Sometimes a non-custodial parent or his or hemebet@ family may provide vitally-needed
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placement resources for a child, both temporarilyrd) the pendency of the action and on a more
extended basis at disposition. These family memiensat the very least provide helpful
participation that may positively influence theldts behavior. However, unlike the statutory
provisions applicable to child protective and PIptSceedings, the Family Court Act contains no
mandate to even notify non-custodial parents ofllene engage them in resolving, their children’s
juvenile delinquency proceedings. This proposallddill that gap.

2. Continuity of counselThe proposal provides necessary continuity imeggntation by
attorneys for juveniles in both delinquency and Pidases. Similar to the requirement in Family
Court Act 81016 for the appointment of the attorfaythe child in a child protective proceeding to
continue during the life of a dispositional or pdfpositional order, Family Court Act §8320.2(2)
and 741(a) would be amended to continue the appeimitof the child’s attorney in juvenile
delinquency and PINS proceedings for the entireodesf a dispositional order, an adjournment in
contemplation of dismissal and any extensions ahpaency hearings, violation hearings or other
post-dispositional proceedings. As in child pratectases, the appointment would automatically
continue unless the Family Court relieves the a#gior grants the attorney’s application to be
relieved, in which case the Court must appoint la@oattorney immediately. While the current
practice of the attorney submitting a voucher fayrpent at the close of a proceeding would
continue, the attorney would be able, as in chititextive proceedings, to submit a separate
application for compensation for post-dispositiosetvices rendered.

One of the central precepts underlying the Famdur€Act is the necessity of representation
of juveniles at every stage of the proceedingseagpt “based on a finding that counsel is often
indispensable to a practical realization of duecess of law and may be helpful in making reasoned
determinations of fact and proper orders of digpmsi’ Family Court Act 8241. The Act recognizes
that juveniles “often require the assistance ohselito help protect their interests and to hedorth
express their wishes to the coutd” Both the juvenile delinquency and PINS statutgsieitly
require appointment of an attorney for the youtthatoutset of proceedings, require the attorney’s
personal appearance at every hearing and providbdaontinuation of the appointment on appeal.
SeeFamily Court Act 88307.4(2), 320.2(2), 320.3, 341)2728(a), 741(a), 1120(b). What is less
clear, however, is whether the appointment of tharr@ey, absent an appeal, continues after the
disposition of a juvenile delinquency or PINS predi&g. This proposal eliminates that ambiguity.
Representation of juveniles in such cases aft@odifon in case conferences and subsequent
reviews is critically important to efforts to ensuhat effective permanency planning takes place. |
the juvenile delinquency and PINS context, thig@spntation may significantly further the goal of
ensuring that services are in place to facilithgejuvenile’s successful reintegration into hier
community.

3. Permanency planninyVhere the dispositional order places the juvenita a county
department of social services or, in the casewdnue delinquents, with the New York State Office
of Children and Family Services, the dispositiam@er must contain or have annexed the same
elements as child protective placement ordersydict a description of the family visitation plan,
the service plan if available (or if not yet avhlk then within 60 days of the disposition) and a
directive that notice be given to the parents gf@lanning conferences. As in the child welfare
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permanency legislation, the proposal would regthieeFamily Court to consider the services
necessary to assist juveniles 14 and older, ingied@ and older, to make the transition from foste
care to independent living in juvenile delinqueacyl PINS caseSeeFamily Court Act
81089(d)(2)(vii)(G). Further, as in the permanesitatute, for those juveniles who are neither
returning home nor achieving permanence througptaatg the proposal would require that if the
permanency planning goal is “another planned peemtaliving arrangement,” it must include “a
significant connection to an adult willing to b@@manency resource for the chil®&eFamily

Court Act 81089(d)(2)(i)(E).

Unquestionably, these features of the permanemsidtion, most specifically addressing
the needs of adolescents in out-of-hnome care,carally essential for the adolescents who comprise
the juvenile delinquency and PINS caseloads of#dmaily Courts statewide. Planning for the
juveniles’ release to their families, the predomingermanency goal in juvenile delinquency and
PINS cases, must begin early and, where their f@sniill not be a resource, the identification of a
suitable permanency resource is critically impdrtas recent reports regarding New York’s
placement system point out, youth exiting out-ofrleocare are especially vulnerable and have
significant needs that must be met if they are &dxera successful adjustment to the community.

4. Educational and vocational release planningwenile delinquency and PINS
proceedingsAny finding that reasonable efforts, as requingdoth Federal and State law, have
been made to further the permanency goals of jleveelinquents and PINS, must include advance
efforts to ensure their prompt enroliment in a stlow vocational program upon release from out-of-
home care. The proposal thus amends both the jev@glinquency and PINS statutes for agencies
in which youth are placed to notify the school wiss in which the youth will be attending school
upon release not less than 14 days in advancewnfrédease, to promptly transfer records to the
school districts and to try to coordinate releas@sl with school terms so as to minimize disruption
to the youths’ educational programs. The propasahér requires that local school districts enroll
youth exiting placement in school within five busss days of their release. Consistent with the
school stability provisions of the FedeFadstering Connections to Success and Adoption
Improvement Act of 20g@ublic Law 110-351], school authorities would alsorequired to ensure
that, where appropriate, students may remain irst¢heols they attended prior to their placement or
remand into foster care.

It is most ironic that PINS, many, if not mostvafiom had been adjudicated for truancy or
other school difficulties, are the only categorywfeniles before the Family Court who do not have
specific statutory rights to school and vocatiae#tase planning. Therefore, the Committee’s
proposal conforms the PINS statute to the juvedglenquency school and vocational release
mandates of chapter 181 of the Laws of 2000 amthiapter 3 of the Laws of 2005, which added
identical provisions for children in foster cardelproposal requires the agency with which a PINS
is placed — the local Department of Social Servaresn authorized child care agency operating
under contract — to engage in constructive planfonghe child's release, including arranging
appropriate educational and/or vocational progrand,to report to the Family Court and to the
parties on such efforts. Where an extension ofgptent is not being sought, the proposal requires a
report regarding the child’s release plan 30 daigs o the conclusion of the placement period.
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Where the agency is requesting an extension oéplaat and permanency hearing, the report must
be annexed to the petition, which must be filedl&@s prior to the date on which the permanency
hearing must be held.

The release plan mandated in the report must deéribe steps that the agency has taken or
will be taking to ensure that the PINS would beoiad in school promptly after release, that resord
would be promptly transferred and that special atdan services, if any, would continue until such
time as the new local education agency developsmapléments a new Individual Education Plan,
as necessary. As in juvenile delinquency and faster cases, for a PINS not subject to the State
compulsory education law who affirmatively electd to continue in school, the agency must
describe steps taken or planned to promptly erthergivenile's gainful employment or enroliment
in a vocational program. In an extension of placengermanency hearing, this release plan would
be reviewed by the Family Court in conjunction withreview of the permanency plan and the
Court's order would include a determination ofdldequacy of the release plan and would specify
any necessary modifications. Recognizing that)laftaldren in out-of-hnome care, PINS children are
among the most likely to have serious educatioafitiis and needs, these provisions would help to
ameliorate the serious, pervasive deficienciegi@nay referrals of youth to school and vocational
programs upon release from foster cére.

The importance of increasing efforts to ensure liodh juvenile delinquents and PINS are
able to stay in, re-enroll in and succeed in sclobaahot be overstated. High school drop-outs are 3
% times as likely to be arrested as high schoagtes and more than eight times more likely to be
incarcerated in jails or prisons and even a 10%eas®e in graduation rates has been estimated to
prevent approximately 180 murders and 9000 aggedvadsaults in New York annuathy.

5. Placement and permanency hearing ordoth the Federahdoption and Safe Families
Act[Public Law 105-89phnd theFostering Connections to Success and Adoption lagmment Act
of 2008[Public Law 110-351] significantly augment the respibilities of the Family Court to
monitor and shape the placements of youth in odteofie care, including juvenile delinquents, since
New York State receives Federal foster care reisguent under Title IV-E of th®ocial Security
Act for such youth when they are originally placeairare “stepped down to” non-secure facilities
housing 25 children or fewer or to foster homesusfthe Committee’s proposal requires
permanency hearings for juveniles placed with |@gpbartments of Social Services and with the
New York State Office of Children and Family Seesdor limited secure and non-secure facilities.
Although New York State does not receive Federté TV-E foster care reimbursement for youth in
limited secure facilities, these youth may wellridg the course of placement, be transferred into

18 Educational Neglect: The Delivery of Educationah&mes to Children in New York City’s Foster Care
Systen{Advocates for Children of New York, July, 200@hanging the PINS System in New York: A Studyeof th

Implications of Raising the Age Limit for PersonsNieed of Supervision (PIN$). 34 (Vera Inst., Sept., 2001)
Changing the Status Quo for Status Offenders: Nank State’s Efforts to Support Troubled Teévisra Inst.,
Dec., 2004).

19 SeeFight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolrterventions Will Cut
Crime and Save Mon€g2007)at pages 4.6

-95-



IV-E- eligible non-secure facilities. Convening pemency hearings for such youth greatly
facilitates the planning process and assures camgsiwith the Federally-required time-limits
applicable once the youth are transferred. Suchrysaare already generally the practice statewide,
thus imposing no new burdens upon NYS OCFS, butldize made uniform through a statutory
requirementSee, e.gMatter of Donovan Z 6 Misc.3d 1023(A), 800 N.Y.S.2d 345, 2005 N.¥YpS
Op. 50160 (Fam. Ct., Monroe Co., 2005)(Unreporigdion).

Further, as in the child welfare permanency legmha the proposal requires that permanency
hearing orders in juvenile delinquency and PINSpedlings include: a description of the visiting
plan between the juvenile and his or her paretegally-responsible adult; a service plan designed
to fulfill the permanency goal for the juvenffea direction that the parent or other person lggall
responsible be notified of, and be invited to bespnt at, any planning conferences convened by the
placement agency with respect to the child; ancuaning that if the juvenile remains in placement
for 15 out of 22 months, the agency may be requodde a petition to terminate parental rights. A
copy of the court order and service plan must be&iged to the juvenile, his or her attorney and the
juvenile’s parent or other legally responsible indiwal. Cf., Family Court Act 881089(d)(2)(vii)(A),
1089(e).

State and Federal law and regulations are unecailivotheir requirements that juvenile
delinquency and PINS cases conform to the Fedelaption and Safe Families ACASFA,”
Public Law 105-89]. The reauthorization of the Fatléuvenile Justice and Delinquency Prevention
Act[Public Law 107-273] in 2002 made compliance WAtBFAa requirement, not only for New
York State to receive Federal foster care assistpocsuant to Title IV-E of th8ocial Security Act
[42 U.S.C.], but also for eligibility for Federaljenile justice funding from the Department of
Justice. The enactment of amendments in 2000 to WaWw State legislation implementing the
FederalASFAunderscored the Legislature’s recognition thatrédasonable efforts, permanency
planning and permanency hearing requiremengsS#Aare fullyapplicable to juvenile delinquency
and PINS proceedings in Family Court and are alitispects of the State’s compliance with Federal
foster care$ocial Security A¢d2 U.S.C. Title IV-E] funding mandateSeel.. 2000, ch. 145;
Senate Memorandum in Support of S 7892%hat these amendments were compelled by Federal
law is evident from the regulations promulgatedlanuary 25, 2000 by the Children’s Bureau of the
United States Department of Health and Human Sesvi¢5C.F.R.Parts 1355-1357; @G5ed.Reg.
4019-4093 (Jan. 25, 2000).

201t a service plan has not been prepared by theafatesposition, it must be disseminated to the ika@ourt,
presentment agency, child’s attorney and parepewson legally responsible for the child’s carehwit60 days of
the issuance of the dispositional order.

%1 The 2000 amendments require case-specific, rathardategorical, exclusions of juvenile delinqueancyg
PINS proceedings from the mandate to file termamatf parental rights proceedings for juveniles whoe been in
care for 15 of the most recent 22 months. Partiadd findings must be made at the earliest ped-tiétention
hearings regarding whether reasonable efforts bad made to prevent detention or facilitate rebunme and
whether detention is in the child’s best intereStgnificantly, the amendments clarify that pernrayehearings
must be held in juvenile delinquency proceedingbiwi30 days of a finding that reasonable efforésreot required
or, if no such finding has been made, no later ttamonths after the child entered foster careeaaly 12 months
thereafterld. McKinney’s 2000 Session L. New York, Ch. 145.
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The Committee’s proposal is vital to address theecu conundrum faced by the Family
Court: the Court is charged with the responsibtiityonduct permanency hearings, monitor
permanency planning and issue fact-specific permgnerders in juvenile delinquency and PINS
proceedings, but it is not given the informatioraathority it requires to discharge that
responsibility. If the Family Court and all partiase provided with specific service plans, if nekde
services are ordered, if representation by thenile® attorneys is continued without interruption
and if the agencies’ responsibilities to work wiingd provide appropriate visitation to, the juvesil
parents and other legally responsible adults &gl articulated, the likelihood of successful
permanency planning is significantly increasedsMould benefit not only New York State in its
efforts to demonstrate compliance WwBFA but also the juveniles, their families and the
communities to which the juveniles return.

In Matter of Robin G 20 Misc.3d 328 (Fam. Ct., Queens Co., 2008)instance, at a
combined permanency/extension of placement heahed-amily Court made a finding of no
reasonable efforts against NYS OCFS since neitheor the authorized agency having custody of
the juvenile, made reasonable efforts to facilitheejuvenile’s return to her mother’'s home; no
services or counseling was provided to the mothiko was not involved in the child’s transition
planning, and no plan was in place to ensure beacthild’s mental health needs would be met upon
her release. ConcomitantMatter of Donovan Z 6 Misc.3d 1023(A) (Fam. Ct., Monroe Co.,
2005)(Unreported opinion) provides a more posiéxample of a case where, at a combined
permanency/extension of placement heatiing Family Court was able to ascertain that bogh th
juvenile’s and his mother’s needs to facilitate tltemate release home were being met by OCFS.

The importance of these provisions is underscoseslal in the nationally recognized
guidelines approved by the National Council of Jileeand Family Court Judgé$As one child
welfare expert has writtefi:

If ASFAand Title IV-E are applied properly, consisterathd with a view toward

reunification, rehabilitation and safe permanennas for the children involved, the results
can be extraordinary. One outcome — collaboratroaray courts, agencies, and lawyers — can
result in fewer delinquency, status offender, agpethdency [child abuse and neglect] cases;
more youths and families involved with one anotrad their communities; and fewer future
adult crimes. Collaboration also is efficient underost-benefit analysis since it provides
extra funding for juvenile justice initiatives apteventive services.

ASFAand Title IV-E can be important tools to reforne jivenile justice field. They
can provide juvenile justice agencies with addedmsédo control and oversee youths,
work preventively with families at risk, and getnamunity involvement and “buy-

in.”

22 Juvenile Delinquency Guidelines: Improving Couraétice in Juvenile Delinquency Cagé&&tional Council
of Juvenile and Family Court Judges, March, 2005).

23\, Hemrich, “ApplyingASFAto Delinquency and Status Offender Cases,AB& Child Law Practic®:129,
134 Nov., 1999).
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Proposal

AN ACT to amend the family court act, in relatiangermanency planning in juvenile delinquency
and persons in need of supervision proceedingsnmly court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 312.1 of the family court acnsended by adding a new subdivision 4 to
read as follows:

4. Upon the filing of a petition under this artictee presentment agency shall notify any

non-custodial parents of the respondent who hadhes issued a summons in accordance with

subdivision one of this section, provided thatdlddresses of any such parents have been provided.

The probation department and presentment agentyaskehe custodial parent or person legally

responsible for information regarding any otherepaor parents of the respondent. The notice shall

inform the parent or parents of the right to apewf participate in the proceeding and to seek

temporary release or, upon disposition, directgri@ent of the respondent. The presentment agency

shall send the notice to the non-custodial pareleast five days before the return date. The failu

of a parent entitled to notice to appear shallb®tause for delay of the respondent’s initial

appearance, as defined by section 320.1 of thideart

§2. Subdivision 2 of section 320.2 of the familydoact, as amended by chapter 41 of the
laws of 2010, is amended to read as follows:

2. At the initial appearance the court must appamattorney to represent the respondent
pursuant to the provisions of section two hundety/fnine_of this acif independent legal

representation is not available to such responiféhenever an attorney has been appointed by the

family court to represent a child in a proceedinder this article, such appointment shall continue

without further court order or appointment durihg period covered by any order of disposition

issued by the court, an adjournment in contemplatifodismissal, or any extension or violation

thereof, or during any permanency hearing, othst-gspositional proceeding or appeal. All notices

and reports required by law shall be provided &hsattorney. Such appointment shall continue

unless another appointment of an attorney has ineele by the court or unless such attorney makes
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application to the court to be relieved of his er hppointment. Upon approval of such application

to be relieved, the court shall immediately appambther attorney to whom all notices and reports

required by law shall be provided. The attornewi@ respondent shall be entitled to compensation

pursuant to applicable provisions of law for seegicendered up to and including disposition of the

petition. The attorney shall, by separate applcatbe entitled to compensation for services

rendered after the disposition of the petition.Mud in this section shall be construed to limé th

authority of the court to remove an attorney frosdr her assignment.

83. Section 353.3 of the family court act is amehlog adding a new subdivision 4-a to read
as follows:

4-a. Where the respondent is placed with the offfoghildren and family services or the

commissioner of social services pursuant to subuhimitwo, three or four of this section, the

dispositional order or an attachment to the ordeoiiporated by reference into the order shall

include:

(a) a description of the plan to facilitate visipatbetween the respondent and his or her
family;

(b) a service plan, if available. If the servidarphas not yet been developed, then the

service plan must be filed with the court and d=fdd to the presentment agency, attorney for the

respondent and parent or parents or other persparsons legally responsible for the care of the

respondent no later than sixty days from the daealisposition was made; and

(c) a direction that the parent or parents oropleeson or persons legally responsible for the

respondent shall be notified of any planning casrfees to be held pursuant to subdivision three of

section four hundred nine-e of the social serviaas of their right to attend the conferences, ahd

their right to have counsel or another represamair companion with them.

A copy of the court’s order and attachments shaljiven to the parent or parents or other

person or persons legally responsible for the chtlee respondent. The order shall also contain a

notice that if the respondent remains in placerfmrfifteen of the most recent twenty-two months,

the agency with which the child is placed may lrined by law to file a petition to terminate the

parental rights of the parent or parents of thpaedent.
84. Paragraphs (a), (b) and (c) of subdivision Jeation 353.3, as amended by chapter 181
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of the laws of 2000, are amended to read as follows

(a) Where the respondent is placed pursuant toiaslmh two [or], three_or fouiof this

section and where the agency is not seeking amsgte of the placement pursuant to section 355.3
of this part, such report shall be submitted ntrléhan thirty days prior to the conclusion of the
placement.

(b) Where the respondent is placed pursuant toigshmh two [or], three_or fouof this

section and where the agency is seeking an extens$ithhe placement pursuant to section 355.3 of
this part and a permanency hearing pursuant tmse®$5.5 of this part, such report shall be
submitted not later than sixty days prior to theedan which the permanency hearing must be held
and shall be annexed to the petition for a permanbearing and extension of placement.

(c) Where the respondent is placedyansto subdivision two [orthree_or fouiof this
section, such report shall contain a plan for tlease, or conditional release (pursuant to section
five hundred ten-a of the executive law), of thgpandent to the custody of his or her parent cgroth
person legally responsible, to independent livingpanother permanency alternative as provided in

paragraph (d) of subdivision seven of section 3851his part. For purposes of this paragraph,

“placement agency” shall refer to the office ofldhlen and family services, the commissioner of

social services or the authorized agency underaciniith the office of children and family service

or commissioner of social services with whom thepomdent has been placed. The release or

conditional release plan shall provide as follows:

(i) If the respondent is subject to article sixty-fofethe education law or elects to participate
in an educational program leading to a high scdgabma, such plan shall include, but not be
limited to, the steps that the agency with whiah taspondent is placed has taken and will be taking

in conjunction with the local education agenay facilitate] ensur¢he immediateenroliment of the

respondent in [a] an appropriaehool or educational program leading to a higiostdiploma

[following] within five days ofrelease, or, if such release occurs during thersemnecess,

immediatelyupon the commencement of the next school term pldeement agency shall ascertain

the school calendar from the school district arallsto the extent possible, work with the school

district so that the timing of respondent’s relefiem the program and enrollment in school are

minimally disruptive for the respondent and further or her best interests. Not less than fourteen
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days prior to the respondent’s release, the plastagency shall notify the school district where th

respondent will be attending school and transfaneddessary records, including, but not limited to

the respondent’s course of study, credits earndcdhaademic record.

(i) If the placement agency has reason to belihaethe respondent may have a disability or

if the respondent had been found eligible to rezspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, but

not be limited to, the steps that the placement@gbas taken and will be taking to ensure that the

local education agency makes any necessary refemrarranges for special educational evaluations

or services, as appropriate, and provides necessaoyds immediately in accordance with state and

federal law.

(iii) If the respondent is not subject to article sifkte- of the education law and does not
elect to participate in an educational programilegtb a high school diploma, such plan shall
include, but not be limited to, the steps thatagency with which the respondent is placed hasitake
and will be taking to assist the respondent to becgainfully employed or enrolled in a vocational
program following release.

85. The opening paragraph of subdivision 2, thenmgeparagraph of subdivision 3,
subdivision 5, subdivision 6 and paragraphs (b)@haf subdivision 7 of section 355.5 of the
family court act, the opening paragraph of subdwvi® and the opening paragraph of subdivision 3
as amended by chapter 145 of the laws of 2000,\ashkmh 5 and paragraph (b) of subdivision 7 as
added by chapter 7 of the laws of 1999, subdivis§ias amended by section 1 of part B of chapter
327 of the laws of 2007, and paragraph (d) of subidin 7 as amended by chapter 181 of the laws
of 2000, are amended and a new subdivision 10dedatb such section to read as follows:

Where a respondent is placed with a commissionsoahl services or the office of children

and family services pursuant to subdivision twoeéhor four ofsection 353.3 of this [article] part

for a period of twelve or fewer months and resides foster home or in @on-secure or limited
securefacility:
Where a respondent is placed with a commissionsoahl services or the office of children

and family services pursuant to subdivision twoeéhor four ofsection 353.3 of this [article] part

for a period in excess of twelve months and residasfoster home or in a non-secure or limited

-101-



securefacility:

5. A petition for an initial or subsequent permaryehearing shall be filed by the office of
children and family services or by the commissiarsfesocial services with whom the respondent
was placed. Such petition shall be filed no latantsixty days prior to the end of the month in
which an initial or subsequent permanency heariogtrbe held, as directed in subdivision two of

this section. The petition shall be accompanied bgrmanency report that conforms to the

requirements of subdivision (c) of section one gamd eighty-nine of this act.

6. The respondent and his or her attorney shahbé be notified of the hearing and of the

respondent’s right to be heard and a copy of theaeency petition and accompanying report filed

in accordance with subdivision five of this sectghrall be served on the respondent’s attorimbg.
foster parent caring for the respondent or anygoi@ptive parent or relative providing care for the
respondent shall be provided with notice of anyr@erency hearing held pursuant to this section by
the office of children and family services or tlmemissioner of social services with whom the
respondent was placed. Such foster parent, pretimdggarent and relative shall have the right to be
heard at any such hearing; provided, however, ob faster parent, pre-adoptive parent or relative
shall be construed to be a party to the hearinglysoh the basis of such notice and right to becea
The failure of the foster parent, pre-adoptive pgrer relative caring for the [child] respondénot
appear at a permanency hearing shall constituta\ewof the right to be heard and such failure to
appear shall not cause a delay of the permanerasingenor shall such failure to appear be a ground
for the invalidation of any order issued by thertq@ursuant to this section.

(b) in the case of a respondent who has attaireddk of [sixteen] fourteethe services
needed, if any, to assist the respondent to makedhsition from foster care to independent liying

(d) with regard to the completion of placement oedeby the court pursuant to section 353.3
or 355.3 of this [article] partvhether and when the respondent: (i) will benretd to the parent or
parents (ii) should be placed for adoption with the locammissioner of social services filing a
petition for termination of parental rights; (i8hould be referred for legal guardianship; (iv)ddo
be placed permanently with a fit and willing relati or (v) should be placed in another planned

permanent living arrangement that includes a sicamt connection to an adult willing to be a

permanency resource for the childhe office of children and family services tetlocal
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commissioner of social services has documentedetaaurt a compelling reason for determining
that it would not be in the best interest of thepandent to return home, be referred for termimatio
of parental rights and placed for adoption, placét a fit and willing relative, or placed with a
legal guardian; and

10. If the order resulting from the permanency imepextends the respondent’s placement

pursuant to section 355.3 of this part in a foet@ne or non-secure or limited secure facility ahé

respondent continues in such placement under agnder of placement or an extension thereof, the

order or an attachment to the order incorporatemthre order by reference shall include:

(a) a description of the plan to facilitate visibat between the respondent and his or her

family;

(b) a service plan aimed at effectuating the peenayn goal; and

(c) a direction that the parent or parents or opigeson or persons legally responsible for the

respondent shall be notified of any planning casfees, including those held pursuant to

subdivision three of section four hundred nine-¢hefsocial services law, of their right to atteine

conferences, and their right to have counsel otremagepresentative or companion with them.

Where the court determines that reasonable effotise form of services or assistance to the

respondent and his or her family would furthermsspondent’s needs and best interests and the need

for protection of the community and would makeadssgible for the respondent to safely return home

or to make the transition to independent living tourt may include in its order a direction for a

local social services, mental health or probatifficial or an official of the office of children @h

family services or office of mental health, as &gile, to provide or arrange for the provision of

services or assistance to the respondent and hisr damily. Such order regarding a local social

services official shall not include the provisidnamy service or assistance to the respondentiagnd h

or her family that is not authorized or requiredtmade available pursuant to the county child and

family services plan then in effect. In any ordsued pursuant to this section, the court may requi

the official to make periodic progress reportshi® tourt on the implementation of such order.

Violation of such order shall be subject to punighipursuant to section seven hundred fifty-three

of the judiciary law.

A copy of the court’s order and the attachmentdl $ieagiven to the respondent and his or
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her attorney and to the respondent’s parent onpag other person or persons legally responsible

for the respondent. The order shall also contaiotie that if the respondent remains in fostee car

for fifteen of the most recent twenty-two monthee tigency with which the respondent is placed

may be required by law to file a petition to teratithe parental rights of the parent or parents of

the respondent.

86. Section 736 of the family court act is amenlgeddding a new subdivision (4) to read as
follows:

(4) In any proceeding under this article, the cshdll cause a copy of the petition and notice

of the time and place to be heard to be served apgmon-custodial parent of the child, provided

that the address of such parent is known to asgerdainable by the court. Service shall be made by

ordinary first class mail at such parent’s lastwnaesidence. The failure of such parent to appear

shall not be cause for delay of the proceedings.

87. Subdivision (a) of section 741 of the familyidoact, as amended by chapter 41 of the
laws of 2010, is amended and a new subdivisioms(diided to such section to read as follows:

(a) At the initial appearance of a respondentpnazeeding and at the commencement of any
hearing under this article, the respondent andhiger parent or other person legally responsiine f
his or her care shall be advised of the resporslgglit to remain silent and of the respondenghtri
to be represented by counsel chosen by him ori@s@r her parent or other person legally
responsible for his or her care, or by an attoassygned by the court under part four of article.tw
[Provided, however, that in] lthe event of the failure of the respondent's gasenther person
legally responsible for his or her care to appatier reasonable and substantial effort has beel®e ma
to notify such parent or responsible person ofchramencement of the proceeding and such initial
appearance, the court shall appoint an attornethéorespondent and shall, unless inappropriate,
also appoint a guardian ad litem for such respondenl in such event, shall inform the respondent
of such rights in the presence of such attorneyamydyuardian ad litem.

(d) Whenever an attorney has been appointed bfathidy court to represent a respondent in

a proceeding under this article pursuant to subiiwi(a) of this section, such appointment shall

continue without further court order or appointméuating an order of disposition issued by the

court, an adjournment in contemplation of dismissabny extension or violation thereof, or any
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permanency hearing, other post-dispositional prdiogeor appeal. All notices and reports required

by law shall be provided to such attorney. Suchbagment shall continue unless another

appointment of an attorney has been made by th& apunless such attorney makes application to

the court to be relieved of his or her appointm&mton approval of such application to be relieved,

the court shall immediately appoint another attgisewhom all notices and reports required by law

shall be provided. The attorney shall be entitteddmpensation pursuant to applicable provisions of

law for services rendered up to and including ds#ipun of the petition. The attorney shall, by

separate application, be entitled to compensatipsdrvices rendered after the disposition of the

petition. Nothing in this section shall be constrte limit the authority of the court to remove an

attorney from his or her assignment.

88. Subdivision (a) of section 756 of the familydoact is amended by adding new
paragraphs (iii) and (iv) to read as follows:

(iii) The local commissioner of social serviceshe relative or suitable person with whom

the respondent has been placed under this settadnssbmit a report to the court, the attorney for

the respondent and the presentment agency, ihabyater than thirty days prior to the conclusadn

the placement period; provided, however, that wkieedocal commissioner of social services or the

relative or suitable person with whom the respohties been placed files a petition for an extension

of the placement and a permanency hearing pursoiaection seven hundred fifty-six-a of this part,

such report shall be submitted not later than sistys prior to the date on which the permanency

hearing must be held and shall be annexed to tiiteope

(iv) The permanency hearing report submitted iroed@nce with paragraph (iii) of this

subdivision shall conform to the requirements didiuision (c) of section one thousand eighty-nine

of this act and shall contain recommendations aictl supporting data as is appropriate. The

permanency hearing report, as well as the repbrngted not later than thirty days prior to the

conclusion of the placement shall include, butb®timited to, a plan for the release of the

respondent to the custody of his or her parentogngs or other person or persons legally

responsible for the respondent’s care, or to amgéenanency alternative as provided in paragraph

(iv) of subdivision (d) of section seven hundrety/fsix-a of this part. For purposes of this

paragraph, “placement agency” shall refer to thmrmogssioner of social services or an authorized
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agency under contract with the commissioner ofad@grvices with whom the respondent has been

placed.. The release plan shall provide as follows:

(1) If the respondent is subject to article sixtyefof the education law or elects to participate

in an educational program leading to a high scdgadbma following release, such plan shall

include, but not be limited to, the steps thatgleeement agency has taken and will be taking in

conjunction with the local education agency to eashe immediate enrollment of the respondent in

an appropriate school or educational program leatdira high school diploma within five business

days of release or, if such release occurs duhegtimmer recess, immediately upon the

commencement of the next school term. The placeamgricy shall ascertain the school calendar

from the school district and shall, to the extevdgble, work with the school district so that the

timing of respondent’s release from the programemoliment in school are minimally disruptive

for the respondent and further his or her bestésts. Not less than fourteen days prior to the

respondent’s release, the placement agency shtil tiee school district where the respondent will

be attending school and transfer all necessarydscimcluding, but not limited to the respondent’s

course of study, credits earned and academic record

(2) If the placement agency has reason to beliesEthe respondent may have a disability or

if the respondent had been found eligible to rezspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, but

not be limited to, the steps that the placement@gbas taken and will be taking to ensure that the

local education agency makes any necessary refemrarranges for special educational evaluations

or services, as appropriate, and provides necessaoyds immediately in accordance with state and

federal law.

(3) If the respondent is not subject to articlaysikve of the education law and elects not to

participate in an educational program leading Iga school diploma, such plan shall include, but

not be limited to, the steps that the placement@ghas taken and will be taking to assist the

respondent to become gainfully employed or to bielkrd in a vocational program immediately

upon release.
89. Section 756 of the family court act is amenigddding a new subdivision (d) to read as

follows:
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(d) Where the respondent is placed pursuant tesdugon, the dispositional order or an

attachment to the order incorporated by referemethe order shall include:

(i) a description of the visitation plan, includiagy plans for visits and/or contact with the

respondent’s siblings;

(ii) a service plan, if available. If the servidam has not yet been developed, then the service

plan must be filed with the court and deliveredh® presentment agency, attorney for the

respondent and parent or parents or other persparsons legally responsible for the care of the

respondent no later than ninety days from the theelisposition was made; and

(iii) a direction that the parent or parents orestherson or persons legally responsible for

care of the respondent shall be notified of anypilag conferences to be held pursuant to

subdivision three of section four hundred nine-¢éhefsocial services law, of their right to attehe

conferences, and of their right to have counsanmther representative or companion with them.

A copy of the court’s order and attachments shaljjiiven to the respondent and his or her

attorney and to the respondent’s parent or pamrigher person or persons legally responsible for

the care of the respondent. The order shall alatagna notice that if the respondent remains in

placement for fifteen of the most recent twenty-twonths, the agency with which the respondent is

placed may be required by law to file a petitiotediominate the parental rights of the parent or

parents of the respondent.

810. Subdivision (a), subdivision (b) and the opgrparagraph and paragraphs (ii), (iii) and
(iv) of subdivision (d) of section 756-a of the filrcourt act, subdivision (a) as amended by sectio
30 of chapter 309 of the laws of 1996, subdivigionand the opening paragraph and paragraphs (i),
(iif) and (iv) of subdivision (d) as amended byts&at 4 of part B of chapter 327 of the laws of 2007
are amended and a new paragraph (v) is added hessibdivision (d) to read as follows:

(a) In any case in which the [child] respondeas been placed pursuant to section seven
hundred fifty-six, the [child] responderhe person with whom the [child] respondbat been
placed or the commissioner of social services nedipn the court to extend such placement. Such
petition shall be filed at least sixty days prioitlhe expiration of the period of placement, exdept
good cause shown, but in no event shall such pefie filed after the original expiration date. The

petition shall be accompanied by a permanency te¢ipar conforms to the requirements of
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paragraph (iii) of subdivision (a) of section sevemdred fifty-six of this part.

(b) The court shall conduct a permanency hearimgeming the need for continuing the
placement. The [child] respondettie person with whom the [child] respondkat been placed and
the commissioner of social services shall be reatiif such hearing and shall have the right to be

heard thereat. A copy of the petition and accomipangermanency report shall be served on the

respondent’s attorney.

At the conclusion of the permanency heariihg, court may, in its discretion, order an

extension of the placement for not more than o, yehich may include a period of post-release

supervision and aftercare, or may direct that #spondent be placed on probation for not more than

one year, pursuant to section seven hundred ffiyes of this part, or may order that the petition f

an extension of placement be dismissHte court must consider and determine in itsrorde
(i) in the case of a [child] respondemho has attained the age of [sixteen] fouriela

services needed, if any, to assist the [child]@segentto make the transition from foster care to

independent living;

(ii) in the case of a [child] respondepiaced outside New York state, whether the out-of-
state placement continues to be appropriate atitbibest interests of the [child] respond¢and]

(iv) whether and when the [child] respondgAt) will be returned to the parent; (B) should
be placed for adoption with the social serviceg@f filing a petition for termination of parental
rights; (C) should be referred for legal guardiaps(D) should be placed permanently with a fit and
willing relative; or (E) should be placed in anatpéanned permanent living arrangement that

includes a significant connection to an adult wdlito be a permanency resource for the respondent

if the social services official has documentedhi® ¢ourt a compelling reason for determining that i
would not be in the best interest of the [childdpendento return home, be referred for termination
of parental rights and placed for adoption, placét a fit and willing relative, or placed with a
legal guardian; and where the [child] respondeititnot be returned home, consideration of
appropriate in-state and out-of-state placementsjd

(v) with regard to the placement or extension atpment ordered by the court pursuant to

section seven hundred fifty-six of this part, theps that must be taken by the agency with whieh th

respondent is placed to implement the plan forasdesubmitted pursuant to paragraphs (iii) and (iv)
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of subdivision (a) of such section, the adequacsush plan and any modifications that should be

made to such plan.

811. Subdivisions (e) and (f) of section 756-ahef ftamily court act are re-lettered
subdivisions (f) and (g) and a new subdivisionigegdded to read as follows:

(e) If the order from the permanency hearing exdghd respondent’s placement or if the

respondent continues in placement under a pria@rotde order or an attachment to the order

incorporated into the order by reference shalludel

(i) a description of the visitation plan, includiagy plans for visitation and/or contact with

the respondent’s siblings;

(ii) a service plan aimed at effectuating the peremty goal; and

(iii) a direction that the parent or parents orestherson or persons legally responsible for the

care of the respondent shall be notified of anyipilag conferences to be held pursuant to

subdivision three of section four hundred nine-¢éhefsocial services law, of their right to attehe

conferences and of their right to have counsehotlser representative or companion with them.

A copy of the court’s order and the service plaalldbe given to the respondent and his or

her attorney and to the respondent’s parent ompge other person or persons legally responsible

for the care of the respondent. The order shadl eédstain a notice that if the respondent remains i

foster care for fifteen of the most recent twentg-months, the agency may be required by law to

file a petition to terminate the parental rightstod parent or parents of the respondent.

812. This act shall take effect on the ninetiety aléer it shall have become a law.
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2. Child abuse and termination of parental rightepedings
based upon severe or repeated child abuse
[F.C.A. 81051(e); Soc. Serv. L. 8384-b(8)]

In 1981, the State Legislature added subdivisitm 8ocial Services Law 8384-b to create
two additional grounds to support terminations afgmtal rights: severe or repeated child ab8ee.
L. 981, ch. 739. These grounds, however, were dlmseer utilized because of difficulties of proof.
In light of the lower quantum of proof required Bochild abuse finding under Article 10 of the
Family Court Act as compared to that which is regghifor termination of parental rights — a
preponderance of the evidence as compared toahelaconvincing evidence — the Article 10 child
abuse findings that precipitated a child’s entty ifoster care could not be used as proof of semere
repeated child abuse in a subsequent terminatiparehtal rights proceeding. The original child
abuse allegations would thus need to be retrigdnddng after the fact, utilizing the higher starai
of proof. In an attempt to obviate the need toyrdte child abuse charges, the Legislature amended
Family Court Act 81051 regarding fact-finding orsl@s part of the State statute implementing the
FederalAdoption and Safe Families A&ublic Law 105-89]. The Family Court was thereby
authorized to render an additional finding of sevar repeated child abuse as part of its fact-figdi
order in a child abuse proceeding so long as tip@isite proof by clear and convincing evidence had
been adducedseel. 1999, ch. 7.

Although the 1999 statute facilitated greater zailion of the severe or repeated child abuse
grounds for terminations of parental rights, thenFiaCourts encountered a significant obstacle to
making the additional findings at the stage ofithial child abuse proceedings. Moreover, the
definition of severe abuse has not been updatee & enactment 30 years ago to incorporate two
serious sexual offenses that were added to thd Pawan 2006. The Family Court Advisory and
Rules Committee is submitting a proposal to additesse problems.

First, the measure would eliminate the need foRdmmily Court to include a finding
regarding provision of diligent efforts in order the additional findings that may be rendered in a
child protective proceeding under Article 10 of temily Court Act to be admissible in a
proceeding to terminate parental rights. Family €8t 81051 would be amended to provide that,
in addition to child abuse findings by a prepondeesof evidence, the Family Court may make
findings in a child abuse proceeding by clear ama/ocing evidence regarding the acts of abuse or
the crimes that comprise the definitions of sewenepeated child abuse, that is, subparagraphs (i)
(i) and (iii) of paragraph (a) or subparagraphsf(id (ii) of paragraph (b), respectively, of Sbcia
Services Law 8384-b(8). While these findings waslgply the requisite proof regarding the
substantive allegations of abuse or crimes inax l@rmination of parental rights proceeding brdaugh
on the grounds of severe or repeated child ablieeggency would nonetheless retain its obligation
to prove the additional element of diligent effortthat is, Social Services Law 8384-b(8)(a)(iv) or
8384-b(8)(b)(iii), respectively -- as part of itgse in chief in the termination proceeding.

The additional findings rendered at the child alstage would obviate the need for the agency to

retry the abuse allegations in the subsequent metron of parental rights proceeding, but diligefforts
would nonetheless need to be proven at that le&gesunless excused by the Family Court. In a
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particularly egregious case, a child protectivenagenay move pursuant to Family Court Act 81039-b
for an order terminating its obligation to provigasonable efforts to enable a child’s return hames
allowing the Family Court to render additional fings that cover all of the elements of the severe o
repeated child abuse definition, including diligefforts. However, such motions are rare and méieno
it would be premature for the Family Court to renadinding regarding diligent efforts to reunitest
family at the early stage of the fact-finding hegrin a child abuse case. Several appellate cases h
reversed severe abuse findings that had been maxtidd abuse proceedings where findings regarding
diligent efforts had not been includedke, e.gMatter of Leon K, 83 A.D.3d 1069 (? Dept., 2011);
Matter of Candace S38 A.D. 3d 786 (2 Dept., 2007)lve. app. denied N.Y.3d 805 (2007); Matter of
Latifah C, 34 A.D.3d 798 (Z Dept., 2006). Without altering the agency’s oliigga to meet its burden
of proving diligent efforts as part of its termirat of parental rightprima faciecase, the Committee’s
measure would eliminate duplication by permitting findings from the initial child abuse case
regarding the alleged act or acts of severe oratedechild abuse to be used in a subsequent terarina
of parental rights proceeding.

Second, the proposal would add sections 130.93.30®6 of the Penal Law to the list of sexual
offenses and other felonies that constitute sealeuse, as defined in Social Services Law 8384-#)8)(
These offenses, both Class A-Ill felonies, carmnoral penalties for first offenders of a minimumidf to
25 years and a maximum of life imprisonment, withder sentences required for repeat and persistent
offenders. The two offenses add aggravating fatctorsand are therefore more serious than — tineesr
already listed in Social Services Law 8384-b(8gcsiically, rape in the first degree, criminal sekact
in the first degree, aggravated sexual abuse ifirdtedegree and course of sexual conduct agaickild
in the first degree. Predatory sexual assaultefinet in Penal Law 8130.95, enhances the penéities
these crimes where the offender: causes seriowusqgathynjury to the victim, uses or threatens the
immediate use of a dangerous instrument, comnetgriime against one or more additional persons or
has a prior conviction for a felony sex offensegst or use of a child in a sexual performanced®oey
sexual assault against a child, as defined in Reaval8130.96, enhances the penalties where thadsfe
is 18 years of age or older and commits one oéthenerated crimes against a victim under the ag@ of
years old. Both of these predatory crimes, amoagrthbst serious crimes in the Penal Law, warrant
inclusion in the definition of “severe abuse,” bathgrounds for termination of parental rights asd
bases for enhanced findings in child abuse proogsdinder Article 10 of the Family Court Act.

Enactment of this proposal would make the promiggeomanency a reality for a group of
children in out-of-home care who are most in nefagkeav, safe and stable families, that is, those who
have been removed from the care of parents who lbese found to have committed the most serious
forms of child abuse.

Proposal

AN ACT to amend the family court act and the sose&lices law, in relation to severe or repeated ch
abuse in child protective and termination of paaenghts proceedings

The People of the State of New York, representé&skeimate and Assembly, do enact as follows
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Section 1. Subdivision (e) of section 1051 of ity court act, as amended by chapter 7 of the
law of 1999, is amended to read as follows:

(e) If the court makes a finding of abuse, it skpkcify the paragraph or paragraphs of
subdivision (e) of section one thousand twelvenaf &ict which it finds have been established.df¢burt
makes a finding of abuse as defined in paragraplofisubdivision (e) of section one thousand tveebf
this act, it shall make a further finding of theesjic sex offense as defined in article one huddhéty
of the penal law. In addition to a finding of abuses court may enter a finding of severe abuse or

repeated abuse, as defined in [paragraphs] subvpatrex(i), (i) and (iii) of paragrap{a) [and]_or

subparagraphs (i) and (ii) of paragrdph of subdivision eight of section three hundegghty-four-b of

the social services law, which shall be admissibke proceeding to terminate parental rights purst@a
paragraph (e) of subdivision four of section thneaedred eighty-four-b of the social services lavihé
court makes such additional finding of severe almngsepeated abuse, the court shall state the gsoun
for its determination, which shall be based up@achnd convincing evidence.

82. Subparagraph (ii) of paragraph (a) and subpapag(i) of paragraph (b) of subdivision 8 of
section 384-b of the social services law, as antkbglechapter 739 of the laws of 1981, are amenadled t
read as follows:

(a) For the purposes of this section a child isésely abused" by his or her parent if

(i1) the child has been found to be an abused chgdlefined in paragraph (iii) of subdivision
(e) of section ten hundred twelve of the familyt@ct, as a result of such parent's acts; proyided
however, the respondent must have committed or kighyallowed to be committed a felony sex
offense as defined in sections 130.25, 130.30,363@.30.40, 130.45, 130.50, 130.65, 130.67, 130.70,
130.75 [and]130.80, 130.95 and 130.86the penal law and, for the purposes of thisisethe

corroboration requirements contained in the pemaldhall not apply to proceedings under this segtio
or

(b) For the purposes of this section a child ip&agedly abused" by his or her parent if:

() the child has been found to be an abused cfldas defined in paragraph (i) of subdivision
(e) of section ten hundred twelve of the familyt@ct, as a result of such parent's acts; or $§R)edined

in paragraph (iii) of subdivision (e) of sectiom teundred twelve of the family court act, as a ltesiu
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such parent's acts; provided, however, the respmdest have committed or knowingly allowed to be
committed a felony sex offense as defined in sestilB80.25, 130.30, 130.35, 130.40, 130.45, 130.50,
130.65, 130.67, 130.70, 130.75 [anti}0.80, 130.95 and 130.96the penal law; and

83. This act shall take effect immediately.
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3. Adjournments in contemplation of dismissal ansb&inded
judgments in child abuse and neglect proceedings
[F.C.A. 881039, 1053, 1071]

Long-standing uncertainty regarding the consequeatadjournments in contemplation of
dismissal and suspended judgments in child pretegiioceedings has hindered the ability of the
Family Courts to utilize these important mechanisongesolving child protective cases without the
need for more drastic alternatives, such as otieofie foster care placements. The Family Court
Advisory and Rules Committee is, therefore, subngta proposal to clarify and fill gaps in the
statutory framework with respect to both of thepBams.

The proposal would make clear that an adjournnreabntemplation of dismissal may be
ordered either before the entry of a fact-findindes or before the entry of a final disposition. It
would maintain the current law permitting an adjouent in contemplation of dismissal to be
ordered upon the consent of the parties and chaldicsney prior to the entry of a fact-finding orde
Preserving the 1990 amendment to Family Court AGB8(e) that followed from the Court of
Appeals decision in Matter of Marie ,B52 N.Y.2d 352 (1984), if the Family Court findsialation
of the conditions of the adjournment and restanesnatter to the Family Court calendar, the parent
would be entitled to a fact-finding hearing on trgginal child abuse or neglect petition prior bet
case advancing to the dispositional stage. Elinmgahe confusing and overly limiting phrase “upon
a fact-finding hearing,” the proposal makes cléat tin adjournment in contemplation of dismissal
may instead be ordered ‘[a]fter the entry of a-faading order but prior to the entry of a
dispositional order” also upon motion by any pamyhe child's attorney. In such a case, the cdnsen
of the petitioner child protective agency and chkilattorney would not be required but both would
have a right to be heard regarding their posititm¢he event the matter is restored to the Family
Court calendar as a result of a violation of theditbons of the adjournment, the matter would
proceed to disposition no later than thirty daysrahe application to restore the matter to the
calendar, unless an extension for “good causerastgd by the Court. In all cases, the Family Court
would have to state reasons on the record for agijogia case in contemplation of dismissal.

The proposal also clarifies that an adjournmermbimtemplation of dismissal may be
extended for up to one year, either upon consetiteoparties and child’s attorney (if prior to fact
finding) or for good cause upon the respondentiseat (if after fact-finding and prior to
disposition). If a violation of the conditions d¢fet adjournment is alleged, the adjournment pesod i
tolled pending a determination regarding the aliegelation. Additionally, sixty days prior to the
expiration of the adjournment, the child protecigency must submit a report to the Family Court,
parties and child’s attorney regarding compliandé ¥he conditions. If there has been no violation
of the adjournment in contemplation of dismissal #re adjournment in contemplation of dismissal
has not been extended, the petition would be deelsetdssed and, in the case of a post-fact-finding
ACD, the fact-finding itself would be deemed vacatié the court finds a violation, the Family
Court may extend the ACD, possibly with new or eliéint conditions, or may restore the matter to
the calendar for fact-finding (for pre-fact-findidg-D's) or for disposition (for post-fact-finding
ACD's).
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During the period of the adjournment, the Familyu@avould not be authorized to place the
child pursuant to Family Court Act 81055 and thgpachment may not be conditioned upon the
child’s voluntary placement pursuant to Social 8®mw Law 8358-a. Except as necessary under
sections 1024 or 1027 of the Family Court Act,¢héd could not be removed from home during the
adjournment period. These amendments are necesdmiyt of the fact that children remanded or
placed in foster care, notwithstanding the adjoweninin contemplation of dismissal of the
underlying proceeding, are not eligible for Fedéoater care reimbursement under Title IV-E of the
Social Security Actit goes without saying that if the case warralgsissal following a period of
adjournment, the Court would not be able to firat letention in the home would be contrary to the
child’s best interests, as is required by the NemkYState and FederAldoption and Safe Families
Acts for Federal foster care eligibilitgeeFamily Court Act 81027(b); Social Services Law 8§35
a(3); Public Law 105-89.

Like the provisions regarding adjournments in corgkation of dismissal, the dispositional
alternative of suspended judgment in child protectiases has long generated confusion, because
the Family Court Act is largely silent regardingppedures for its issuance, as well as its ultimate
consequences. Similar to the amendments made B&@2006 to Family Court Act §633the
suspended judgment provisions applicable to perntareglect cases, the proposal would amend
Family Court Act 81053 to require that the ordespnding judgment contain the duration, terms
and conditions of the order. The order would aésquire a warning in conspicuous print that failure
to comply may lead to its revocation and to isseasfcany other order of disposition that might have
been made under Family Court Act 81052 at the tmgudgment was suspended. A copy of the
order must be furnished to the respondent.

The proposal would add clarity regarding procedaggsicable when a parent has
successfully complied with the conditions of a ®rsped judgment. The order suspending judgment
must include a date for a review by the Court aadigs of the parent’'s compliance no later than 30
days prior to the expiration of the suspended juslgnperiod. In addition to the existing
requirements for progress reports 90 days aftaarse of the order and as ordered by the Court, the
proposal would require a report no later than 6@ gaior to the suspended judgment’s expiration.

Consistent with the observation of the Supreme Cépellate Division, Third
Department, in Matter of Baby Girl W245 A.D.2d 830 (3 Dept., 1997), the Committee’s proposal
provides that at the end of a successful periasafspended judgment, the underlying order of fact-
finding would not automatically be vacated; nor webilne report on the Statewide Central Register
of Child Abuse and Maltreatment automatically balese or expunged. Rather, as in Matter of
Makynli N., 17 Misc.3d 1127(A), 2007 N.Y.Slip Op. 52162 (F4@n., Monroe Co., 2007)
(Unreported), the parent could apply to the Fai@ibyrt, pursuant to Family Court Act 81061, for an
order vacating the order of fact-finding and dissimg the proceeding in accordance with
subdivision (c) of section 1051 of the Family Cofict on the ground that the aid of the Court is no
longer required and that the dismissal would baénchildren’s best interestSee alsdMatter of
Crystal S, 74 A.D.3d 823 (2 Dept., 2010); Matter of Araynah. B34 Misc.3d 566, 939 N.Y.S.2d

24 5eel. 2005, ch. 3: L. 2006, ch. 437.
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239 (Fam. Ct., Kings Co., 2011). Such a dismissalld/then provide the parent with grounds to
seek administrative relief in terms of sealing xjpungement of the State Central Register report. As
the Family Court, Monroe County, noted in its earbpinion in the case,

[A] suspended judgment neither condones Resporgleaglectful action, nor does it
necessarily eradicate the finding. [Citation ondijte

Matter of MN 16 Misc.3d 499, 506 (Fam. Ct., Monroe Co., 208mnificantly, it is the
requirement of this procedural step,, the motion under Family Court Act 81061, that
distinguishes the outcome of a successful suspgndgcent from that of an adjournment in
contemplation of dismissal. A suspended judgment timas be an appropriate disposition in cases
in which the Court determines that a full dismissfahe proceedings, including vacatur of the fact-
finding, should not be automatic.

Concomitantly, the Committee’s proposal amendgtbeedures to be followed in the event
that the parent does not comply with the conditioiha suspended judgment.While chapter 519 of
the Laws of 2008 amended Family Court Act 8105&{ajarify that a disposition of suspended
judgment may not be combined with that of placenadiat child, there may be cases where a
temporary removal of a child may be necessary penitie outcome of a motion or order to show
cause alleging a violation of a suspended judgnidnis, just as a Family Court may remove a child
from home if necessary for the child’s protecti@mging disposition of a child protective
proceeding, pursuant to Family Court Act 81027ii®)80, too, the Committee’s proposal would
permit the convening of a hearing and, if needeel t¢mporary removal of child from his or her
home pending the resolution of a violation procegdi

The Committee’s proposal provides needed clarityath the provisions regarding
adjournments in contemplation of dismissal anddisposition of suspended judgment, thus
enhancing the usefulness of these options forabalution of child abuse and neglect proceedings in
Family Court. Both of these options are criticathportant to promote and preserve the well-being
of children and their families by providing oppariiies for families to access services in order to
repair the problems that precipitated court actuithout the disruption and, all too often, the treau
of out-of-home placement.

Proposal

AN ACT to amend the family court act, in relatianadjournments in contemplation of dismissal
and suspended judgments in child protective prangedn the family court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 1039 of the family court astamended chapter 707 of the laws of 1975,
subdivisions (a), (b), ( ¢), (d) and (e) as ameredhapter 41 of the laws of 2010 and subdivision
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() as amended by chapter 6010f the laws of 138&mended to read as follows:

§1039. Adjournment in contemplation of dismisga).(i) Prior to [or upon] the entry af
fact-finding [hearing] orderthe court maypon a motion by [the petitioner with the consefrthe
respondent and] any party thre child's attorney with the consent of all gegtand the child’s

attorney or upon its own motion with the consent of [tleifooner, the respondent] all partiesd
the child's attorney, order that the proceedinfJagljourned in contemplation of dismissal.[" Under
no circumstances shall the court order any pargptsent to an order under this section]

(ii) After entry of a fact-finding order but priao the entry of a dispositional order, the court

may, with consent of the respondent and upon mati@ny party or the child’s attorney or upon its

own motion without requiring the consent of theitpmter or attorney for the child, order that the

proceeding be adjourned in contemplation of disahisEhe petitioner, respondent and attorney for

the child have a right to be heard with respe¢hémotion

(iii) The court may make [such] ander_under this sectiamly after it has apprised the

respondent of the provisions of this section ansl $satisfied that the respondent understands the

effect of such provisions. Under no circumstandesdl $he court order any party to consent to an

order under this section. The court shall stateeiisons on the record for ordering an adjourniiment

contemplation of dismissal under this section.

(b) An adjournment in contemplation of dismissahimsadjournment of the proceeding for a
period not to exceed one year with a view to ulterdismissal of the petition in furtherance of

justice._In the case of an adjournment in contetigriaof dismissal after the entry of a fact-finding

order, such dismissal includes vacatur of the fiacting order.

(i) Upon the consent of the petitioner, the respondedtthe child's attorney, the court may

issue an order extending [such] teriod_of an adjournment in contemplation of dssal issued

pursuant to paragraph (i) of subdivision (a) o$ th&ction prior to the entry of a fact-finding arés

such time and upon such conditions as may be dgestathe parties.

(ii) For good cause shown and with the consenhefréspondent, the court may, on its own

motion or on motion of any party or the attorneytfie child and after providing notice and an

opportunity to be heard to all parties and theraép for the child, issue an order extending an

adjournment in contemplation of dismissal issueyant to paragraph (ii) of subdivision (a) of this
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section after entry of a fact-finding order for Buione and upon such conditions as may be in the

best interests of the child or children who aredhigjects of the proceeding.

(iii) The court shall state its reasons on the r@dor extending an adjournment in

contemplation of dismissal under this subdivisiagluding its reasons for changes in the terms and

conditions, if any.

(c) [Such]_Theorder [may] shalinclude terms and conditions [agreeable to thégsaand to

the court, provided that such terms and conditian§jrtherance of the best interests of the cbild

children who are the subjects of the proceedingstuadl include, but not be limited ta,

requirement that the child and the respondent derute supervision of a child protective agency

during the adjournment period. Except as provigestibdivision (g) of this section, an order

pursuant to section one thousand seventeen, ens@cte thousand fifty-five of this article shatitn

be made in any case adjourned under this sectarshall an order under this section contain a

condition requiring the child or children to be g#d voluntarily pursuant to sections three hundred

fifty-eight and three hundred eighty-four-a of 8wial services lawin any order issued pursuant to

this section, [such agency] the petitiosball be directed to make a progress report tcdbet, the
parties and the child's attorney on the implemeontaif such order, no later than ninety days after
the issuance of such order[, unless the court mdates that the facts and circumstances of the case

do not require such reports to be made] and shbihg a report pursuant to section one thousand

fifty-eight of this article no later than sixty daprior to the expiration of the orddihe [child

protective agency] petitionshall make further reports to the court, the paréind the child’s
attorney in such manner and at such times as tm @y direct.

(d) Upon application of the respondent, the petgif,] orthe child's attorney or upon the
court's own motion, made at any time during theatlon of the order, if the child protective agency
has failed substantially to provide the respondétit adequate supervision or to observe the terms
and conditions of the order, the court may dirketc¢hild protective agency to observe such terms
and conditions and provide adequate supervisionay make any order authorized pursuant to

section two hundred fifty-five or one thousandefgh-aof this act.

(e) [Upon application of] If, prior to the expirati of the period of an adjournment in

contemplation of dismissal, a motion or order tovgltause is filed bthe petitioner or the child's
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attorney or upon the court's own motion, made wttiame during the duration of the order, [the] that

alleges a violation of the terms and conditionthefadjournment, the period of the adjournment in

contemplation of dismissal is tolled as of the d#tsuch filing until the entry of an order disposgi

of the motion or order to show cause. Toart may revoke the adjournment in contemplatibn

dismissal andestore the matter to the calendar or the couytemtend the period of the

adjournment in contemplation of dismissal pursuarsubdivision (b) of this sectioif the court

finds after a hearing on the alleged violattbat the respondent has failed substantially seole

the terms and conditions of the order or to codpesdth the supervising child protective agency. [l

such event] Where the court has revoked the adjoainhin contemplation of dismissal and restored

the matter to the calendar:

(i) in the case of an adjournment in contemplatbdismissal issued prior to the entry of a

fact-finding ordey unless the parties consent to an order pursaa®dtion one thousand fifty-one of

this [act]_articleor unless the petition is dismissed upon the aunsfethe petitioner, the court shall
thereupon proceed to a fact-finding hearing unklisrarticle no later than sixty days after [sudig t

application to restore the matter to the calendialess such period is extended by the court fodgo

cause shown; or

(i) in the case of an adjournment in contemplatddismissal issued after the entry of a

fact-finding order, the court shall thereupon pextéo a dispositional hearing under this article no

later than thirty days after the application taees the matter to the calendar, unless such pesiod

extended by the court for good cause shown

(iii) The court shall state its reasons on the r@dor revoking an adjournment in

contemplation of dismissal and restoring the matehe calendar under this subdivision.

(f) If the proceeding is not [so] restored to tladeadar as a result of a finding of an alleged

violation pursuant to subdivision (e) of this sentand if the adjournment in contemplation of

dismissal is not extended pursuant to subdivisrof this sectionthe petition is, at the expiration

of the adjournment in contemplation of dismigsatiod, deemed to have been dismissed by the

court in furtherance of justice [unless an appitats pending pursuant to subdivision (e) of this

section]. If [such application is granted] the ddurds a violation pursuant to subdivision (e}t

section the petition shall not be dismissed and shall @edan accordance with the provisions of
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such subdivision (e).

(9) Notwithstanding the provisions of this sectigra motion or order to show cause is filed

alleging a violation pursuant to subdivision (e}l section and the court finds that removahef t

child from the home is necessary pursuant to seciiee thousand twenty-seven of this article during

the pendency of the violation motion or order towltausethe court[,] may, at any time prior to

dismissal of the petition pursuant to subdivisifjnigsue an order authorized pursuant to sectien o

thousand twenty-seven of this article. Nothinghis section shall preclude the child protective

agency from taking emergency action pursuant tbageone thousand twenty-four of this article

where compelled by the terms of that section.df\tlolation is found and the matter is restored to

the calendar, the court may make further ordessgordance with subdivision (e) of this section
82. Section 1053 of the family court act, as adaedhapter 962 of the laws of 1970 and

subdivision (c) as amended by chapter 41 of the w2010, is amended to read as follows:
81053. Suspended judgment. (a) Rules of court dbihe permissible terms and conditions
of a suspended judgment. These terms and condglaaikrelate to the acts or omissions of the
parent or other person legally responsible forctre of the child.
(b) The maximum duration of any term or conditidrasuspended judgment is one year,
unless the court finds at the conclusion of thaiople upon a hearing, that exceptional circumstance

require an extension thereof for a period of upriadditional year. The court shall state itsoras

on the record for extending a period of suspendddment under this subdivision, including its

reasons for changes in the terms and conditiomswyif

(c) Except as provided for herein, in any ordenésspursuant to this section, the court may
require the child protective agency to make pragyreports to the court, the parties, and the shild'
attorney on the implementation of such order. Whieeeorder of disposition is issued upon the
consent of the parties and the child's attornesh sigency shall report to the court, the parties an
the child's attorney no later than ninety daysrdfte issuance of the order, unless the court
determines that the facts and circumstances afake do not require such report to be made.

(d) The order of suspended judgment must set fhehduration, terms and conditions of the

suspended judgment, and must contain a date céstasncourt review not later than thirty days

prior to the expiration of the period of suspengettiment. The order of suspended judgment also
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must state in conspicuous print that a failureldeyothe order may lead to its revocation and to the

issuance of any order that might have been matie dime judgment was suspended. A copy of the

order of suspended judgment must be furnishedetogspondent.

(e) Not later than sixty days before the expiratbthe period of suspended judgment, the

petitioner shall file a report, pursuant to secime thousand fifty-eight of this article, with the

family court and all parties, including the respentdand his or her attorney, the attorney for the

child and intervenors, if any, regarding the regfmni's compliance with the terms of the suspended

judgment. The report shall be reviewed by the conrthe scheduled court date. Unless a motion or

order to show cause has been filed prior to thérapn of the period of suspended judgment

alleging a violation or seeking an extension ofgkdaod of the suspended judgment, the terms of the

disposition of suspended judgment shall be deemsfied. In such event, the court’s jurisdiction

over the proceeding shall be terminated. Howewerptder of fact-finding and the presumptive

effect of such finding upon retention of the repafrsuspected abuse and neglect on the state lcentra

register in accordance with paragraph (b) of subitim eight of section four hundred twenty-two of

the social services law shall remain in effect galhe court grants a motion by the respondent to

vacate the fact-finding pursuant to section on&shad sixty-one of this article.
83. Section 1071 of the family court act, as aneeroly chapter 437 of the laws of 2006, is

amended to read as follows:

81071. Failure to comply with terms and conditiohsuspended judgment. If, prior to the
expiration of the period of the suspended judgmentotion or order to show cause is filed that
alleges that a parent or other person legally resipte for a child's care violated the terms and
conditions of a suspended judgment issued undéoeeme thousand fifty-three of this article, the

period of the suspended judgment shall be tolleof #se date of such filingending disposition of

the motion or order to show cause. If a motionrdeoto show cause alleging a violation has been

filed and the court finds that removal of the cHiloin the home pending disposition of the motion

or order to show cause is necessary pursuant tiois@ne thousand twenty-seven of this article, the

court may issue an order pursuant to such sectierttibusand twenty-seven. Nothing in this section

shall preclude the child protective agency fromrglemergency action pursuant to section one

thousand twenty-four of this article where compklhy the terms of that sectiolf. after ahearing
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on the alleged violatigrthe court is satisfied by competent proof thatgharent or other person

violated the order of suspended judgment, the aoast revoke the suspension of judgment and

enter any order that might have been made atrieejtidgment was suspended or may extend the

period of suspended judgment pursuant to subdividd of section one thousand fifty-three of this

article. The court shall state its reasons for kewpor extending a period of suspended judgment

under this sectian

84. This act shall take effect on the ninetieth aféer it shall have become a law.
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4, Referrals for diversion services, warrants amlkis of
protection in persons in need of supervision process
[F.C.A. 88735, 742]

The landmark reform of the Persons in Need of Sagien (PINS) statute, enacted as part of
the 2005 New York State budget, added statewid®umity to the provisions regarding diversion
of cases from the Family Court and furthered thetagy legislative goals of reducing unnecessary
PINS prosecutions and placements and of ensuratdahilies in crisis would receive appropriate
services. See L. 2005, ch. 57, Part E. Howeverstiétate is overly restrictive by permitting the
Family Court to refer youth and families for diviers services only upon the youth’s initial
appearance, although diversion may also be effeetiva later point and, indeed, the appropriateness
of diversion services may only become clear atex lgoint. Further, the statute eliminates theitgbil
of parents to obtain necessary emergency religffannfrequent, but alarming, cases in which their
children pose an imminent risk to themselves, tharents or their families. The Family Court
Advisory and Rules Committee, therefore, is propgshis measure that would permit diversion
referrals at any time. It would further carve aumbtnarrowly-defined exceptions to the pre-petition
diversion requirements, thus restoring essenti@rgency remedies that existed in the PINS statute
prior to the 2005 reform.

First, the proposal would amend Family Court AciZ7o permit the Court to order the
designated diversion agency to provide diversionices at any time during the pendency of a PINS
proceeding, not simply upon the accused juvenfless appearance. In some cases, the youth and
family may become amenable to diversion serviceslater point; in others, diversion services may
not have been appropriate or available at the guisemay subsequently be identified as needed
and as appropriate. Family mediation and respite @a prominent examples of diversion services
that should be afforded at any point that they magppropriate.

Second, the proposal would permit a potential Pd&ioner to file a PINS petition and to
request a warrant for a child who has abscondeatamdot be located. In such a circumstance, the
child is not able to appear at the diversion carfee and the designated diversion agency is,
therefore, not able to provide the required docuatemn of its diligent efforts to prevent the figjrof
a petition through the convening of the conferesez=Matter of James &. Jessica B.9 Misc.3d
229 (Fam. Ct., Suff. Co., 2005). This warrant exicepwould provide an avenue of relief for
parents in critical emergency situations in whiathad has run away and may be living on the street
under dangerous circumstances. Significantly, mdbaot apply to cases in which children abscond
to the home of another parent or identifiable fdien relative, may easily be located and may Iséll
available to participate in diversion conferendestlecting the prevalent practice in Family Courts
statewide prior to the 2005 legislation, once ddchas been apprehended on the warrant and appears
in Family Court, the Court would then refer the figno the diversion agency, pursuant to Family
Court Act 8742(b), unless the Court determinestierte is a substantial likelihood that the child
would again abscond or that such a referral woalddntrary to the child’s best interests. If the
diversion agency is successful in resolving theilfaproblem through provision of services, the
designated diversion agency would so notify ther€avhich would then dismiss the petition.
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Third, the proposal would permit a potential PINSitoner to file a PINS petition in order
to request a temporary order of protection in #re,rbut serious, circumstance in which a child
poses an imminent risk to the petitioner and/oreaimer of his or her household. Again, this would
provide emergency relief in cases in which the rfeegrotection is immediate.e., cases in which
the requirement for the diversion agency to con\eenenference with the child and potential
petitioner would impede efforts to prevent injuBnce the emergency has abated and the child and
petitioner are before the Court, the Court woukhthefer the parties to the diversion agency,
pursuant to Family Court Act 8742(b), unless thei€determines that the child continues to pose
an imminent risk to the petitioner or a househokhrher or that it would be contrary to the child’s
best interests. Again, if diversion efforts arecassful, the designated diversion agency would so
notify the Court, which would then dismiss the peti. Affording the petitioner the remedy of
obtaining an order of protection is absolutely aiaénot only to prevent harm, but also to stem an
increasingly disturbing trend that has become exideFamily Courts statewide. In the absence of a
means of obtaining an immediate order of proteatiocases of child-against-parent violence or
threats of violence, all too often parents file figrmoffense petitions, pursuant to Article 8 of the
Family Court Act, as a means of evading the dieersequirements of the PINS statute. Article 8,
however, affords none of the specialized servicahie process protections guaranteed to juveniles
under the PINS law. If meaningful relief were aghle under the PINS statute, the salutary purposes
of the PINS law would be preserved while necesgastection would be provided.

Enactment of this proposal would strengthen theSPdhhtute by restoring much-needed
remedies for emergency situations that existed poithe 2005 enactment At the same time, it
would encourage diversion by permitting the Far@iburts to make referrals at any time and, in
cases where petitions had been filed without mieersion attempts, it would establish a rebuttable
presumption in favor of post-petition referral thversion services. By filling these gaps in the
available relief with the narrowly-constructed epitens contained in the Committee’s proposal, the
Legislature would ensure that the PINS statute dipubvide broader avenues of relief to resolve
family problems.

Proposal

AN ACT to amend the family court act, in relatianwarrants and orders of protection in persons in
need of supervision cases in family court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraph (ii) of subdivision (g) anddsuvision (h) of section 735 of the family
court act, as added by section 7 of part E of @regt of the laws of 2005, are amended to read as
follows:

(i) [The]_Except as provided in paragraph (iii)tbfs subdivision, thelerk of the court shall
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accept a petition for filing only if it has attachthereto the following notices:

(A) if the potential petitioner is the parent ohet person legally responsible for the youth, a
notice from the designated lead agency indicatuag) there is no bar to the filing of the petitian a
the potential petitioner consented to and actipelticipated in diversion services; and

(B) a notice from the designated lead agency gidhat it has terminated diversion services
because it has determined that there is no sulathikelihood that the youth and his or her family
will benefit from further attempts, and that thsedas not been successfully diverted.

(iii) The clerk of the court shall accept a petitifor filing if:

(A) the potential petitioner is requesting that to&rt issue a warrant pursuant to section

seven hundred thirty-eight of this article, becaiserespondent has absconded from the home and

is unable to be located, despite the efforts ofthitential petitioner; or

(B) the potential petitioner is requesting that tbeart issue a temporary order of protection,

pursuant to section seven hundred forty of thiglartbecause the respondent poses an imminent

risk of harm to the potential petitioner or membghis or her household.

(h) No statement made to the designated lead agerioyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestiigen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mapdmitted into evidence at a fact-finding hearing
or, if the proceeding is transferred to a crimic@lirt, at any time prior to a conviction.

82. Subdivision b of section 742 of the family doact, as amended by section 9 of part E of
chapter 57 of the laws of 2005, is amended to asdollows:

(b) At the initial appearance of the responderd,dburt shall review any termination of
diversion services pursuant to such section, aadititumentation of diligent attempts to provide
appropriate services and determine whether suontgfr services provided are sufficient [afdie

courtmay, at any timesubject to the provisions of section seven hunéag-eight of this article,

order that additional diversion attempts be underieby the designated lead agency. The court may
order the youth and the parent or other personlyegeponsible for the youth to participate in

diversion services. At the initial appearance ef ispondent on a petition filed in accordance with
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subparagraph (A) of paragraph (iii) of subdivis{gh of section seven hundred thirty-five of this

article, the court shall refer the respondent sarémt to the designated lead agency for diversion

attempts, unless the court determines that tisemesubstantial likelihood that the child would

abscond or there is no substantial likelihood thatyouth and his or her family would benefit from

diversion attempts. At the initial appearance efilsspondent on a petition filed in accordancé wit

subparagraph (B) of paragraph (iii) of subdivisighof section seven hundred thirty-five of this

article, the court shall refer the respondent aarémt to the designated lead agency for diversion

attempts, unless the court determines that thd cbihtinues to pose an imminent risk to the

petitioner or a member of his or her family woukshbfit from diversion attemptl.the designated

lead agency thereafter determines that [the] aredsged for diversion efforts under this secti@s

been successfully resolved, it shall so notifydbert, and the court shall dismiss the petition.

83. This act shall take effect on the ninetieth aléer it shall have become a law.
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5. Requirements for notices of indicated maltreatneports and changes in
foster care placements in child protective and malty foster care proceedings
[F.C.A. 881017, 1055, 1089; Soc. Serv. L.. 88358-7]

Reflecting a pronounced legislative trend at battdfal and State levels, the ongoing
oversight responsibility of the Family Court witlsspect to children in foster care has increased
sharply in the past two decades, culminating inpdiesage of the Federadoption and Safe
Families Act of 1997Public Law 105-89], its state implementing legigla [L.1999, ch. 7] and the
landmark permanency law [L.2005, ch. 3]. Both teeéral and Stat&doption and Safe Families
Actsemphasize that the safety of the child is paramaampelling the conclusion that the Court
and parties must be informed promptly of all eveftscting child safety, especially indicated
reports of abuse or maltreatment.

Equally as important, the FedersbFAmeasures success in terms of outcomesthe
States’ ability to reach Federally-establisheddtador timely achievement of permanency for
children. The second “Child and Family Service Rev{CFSR),” conducted by the Administration
for Children and Families of the United States Dgpant of Health and Human Services (HHS) in
2008, concluded that New York State again rankedrgnthe lowest scores in the nation and
demonstrated how far New York State has to go Ihieaing the Federal targefsLegislative action
is thus compelled in order to ensure that the Ra@aurts can exercise their important monitoring
functions on the basis of complete, timely infortmiat The 2005 permanency legislation, with its
salutary provisions for continuing jurisdiction, svan important step, but further legislation is
necessary to ensure that information regardingnbst compelling of circumstances is conveyed to
the Court, the child’s attorney and the partiesadimely basis in order to bring New York Statevint
compliance withPASFA

Recognizing that “time is of the essence” wherédcan are concerned, the Family Court
Advisory and Rules Committee is submitting a pr@bds ensure that the parties and children’s
attorneys are informed promptly of any changedaegment and of any indicated reports of
maltreatment that may warrant Court interventiome Tommittee’s proposal would amend sections
1055 and 1089 of the Family Court Act, as welledisn 358-a of the Social Services Law, to
require an agency with which a child has been plaegher voluntarily or as a result of an abuse or
neglect finding, or to whom guardianship and cugtoas been transferred as a result of the child
being freed for adoption, to report to the attorfeeythe child not later than ten days in advanice o
any change in the child’s placement status andatet than the next business day in any case in
which an emergency placement change has been Magkge provisions are consistent with the
recently issued policy directives of the New Yotkt® Office of Children and Family Services and
the New York City Administration for Children’s Seces, but would have the stronger force of

5 As in 2001, New York State scored poorly in theetifor children to achieve permanen8ge Final Report of
the Child and Family Services Review of New YaakeSExecutive Summarg. 2 (March, 2009)(available at
http://mww.acf.hhs.gov/programs/cb/cwrp/executiyéitml) .
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statute?®

The proposal adds two important requirements notatoed in the new agency policies.
First, the measure requires a report within fivesdaf the date that any report of abuse or
maltreatment is found to be indicated. Second,geieing that fairness also compels such
notifications to be made to the attorneys for altigs, not simply the attorneys for the childriwe,
proposal requires that both notices of changesaicement and indicated child maltreatment reports
be conveyed to attorneys for the birth parents @xcecases involving children freed for adoption.
The two types of reports, in fact, are relatedhasexistence of an indicated report of maltreatmen
may bear directly upon the suitability of a planséatus change. Indeed, there have been instances
in which the existence of indicated child abuserephas not come to light until the point of
finalization of adoptions.

Significantly, the Committee’s new proposal is yuksponsive to the concerns raised in the
Governor’'s Veto Message regarding A 8418, a bgureng notification to children’s attorneys of
changes in placement that passed both houses bégisature in 2010. First, by explicitly
authorizing electronic transmittal of the notick® measure minimizes the burden imposed upon the
placement agencies. Second, since the notificaioansent to the attorneys but not to the coures, t
measure insures that court intervention would oelyur in the rare cases in which an application is
made by one of the attorneys.

In few areas of the Court’s functioning is its aantng jurisdiction as critical as in child
welfare, where complex decisions regarding childrerst be adjusted to the dynamic of their
constantly changing needs and circumstances. Tier&leand State statutes emphasize that safety of
the child must be deemed the paramount considaratid that timely achievement of permanence
must be the central goal. Not only are these nsatibstatutory imperative, but they are also
determinative of New York State’s eligibility foegeral hundred million dollars of annual Federal
foster care aid. Prompt receipt by the Court, #tigs and attorneys for children of information
regarding the child’'s ever-changing circumstanbesy as to any child maltreatment suffered by the
child and as to changes in the child’s placemeantital to the effective exercise of the Family
Court’s continuing jurisdiction and is a criticadraponent of New York State’s ability to comply
with the ASFAfunding eligibility mandates.

Changes in placement covered by the notificatiomirement would include, but not be
limited to, cases in which the child has been mdveh the foster or pre-adoptive home or program
into which he or she has been placed, cases imwhéfoster or pre-adoptive parents move out of
state with the child and, with respect to childnen freed for adoption, cases in which a trialinalf
discharge of the child from foster care has beedem@he report of a change in placement must
provide enough information for the litigants and tamily Court to assess whether further judicial

26 N.Y.S. Office of Children and Family Services, “Iigt of Placement Change to Attorneys for Children,”
Administrative Directive #10-OCFS-ADM-16 (Dec. 12010); Memorandum of John B. Mattingly, Commissigne
N.Y.C. Administration for Children’s Services, dfgd “Notice of Placement Change to Attorneys fhil@en,”
dated Aug. 30, 2010.
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intervention may be warranted. It must state tlasaas for the change, as well as the grounds éor th
agency’s conclusion that the change is in the inéstests of the child. This notification requireme
does not contemplate court action in every casegloes it interfere with the discretion of social
services agencies to make necessary changes.

Both theAdoption and Safe Families Aahd recent permanency legislation increased the
frequency of judicial reviews of children in fostare, thus minimizing the problem of stale
information. However, the ability of the Family Gband of the litigants to respond effectively is
seriously impeded — and harm to children may bepmamded — if information regarding significant
changes in status of the children, and, importaityicated reports of neglect or abuse of the
children, is not conveyed to parties until the n@ttmanency hearing, often a delay of several
months. This proposal will facilitate timely, infaed responses to changes in children’s placements
and incidents of maltreatment, thus prompting nexgeditious and effective resolution of their
cases.

Proposal
AN ACT to amend the family court act and the sose&lvices law, in relation to notice of indicated

reports of child maltreatment and changes of placgnm child protective and voluntary
foster care placement and review proceedings

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 1017 of the Family Court Acmsended by adding a new subdivision 5
to read as follows:

5. In any case in which an order has been issueiignt to this article remanding or placing

a child in the custody of the local social servidesrict, the social services official or auth@lz

agency charged with custody of the child shall repny anticipated change in placement to the

attorneys for the parties and the attorney forctikl not later than ten days prior to such change

any case in which the child is moved from the fobtame or program into which he or she has been

placed or in which the foster parents move outateswith the child; provided, however, that where

an immediate change of placement on an emergesty isaequired, the report shall be transmitted

no later than the next business day after suchgehemplacement has been made. Each report shall

state the anticipated date of the change, the gsofar the official’s or agency’s conclusion that

such change is in the best interests of the chidbcantact information for a social services or

agency official who may be contacted for additian&rmation. The social services official or
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authorized agency shall also submit a report t@atterneys for the parties and the attorney for the

child of any indicated report of child abuse or tretment where the child or another child in the

same home is the subject within five days of tlikdation of the report. The official or agency may

protect the confidentiality of identifying or adgdseinformation regarding the foster or prospective

adoptive parents. Reports under this paragraphbmasansmitted in writing, by electronic means or

on the record during proceedings in family court.
82. Section 67 of chapter 41 of the laws of 208 REPEALED.

83. Section 1055 of the family court act is amenigddding a new subdivision (j) to read
as follows:

(i) In any case in which an order has been issuesljant to this section placing a child in the

custody of the commissioner of social services stheal services official or authorized agency

charged with custody of the child shall report anyicipated change in placement to the attorneys

for the parties and the attorney for the child latér than ten days prior to such change in ang oas

which the child is moved from the foster home @gsam into which he or she has been placed or in

which the foster parents move out of state withctéd; provided, however, that where an

immediate change of placement on an emergency isagiquired, the report shall be transmitted no

later than the next business day after such changlacement has been made. Each report shall

state the anticipated date of the change, the gsofar the official’s or agency’s conclusion that

such change is in the best interests of the chidbcantact information for a social services or

agency official who may be contacted for additian&rmation. The social services official or

authorized agency shall also submit a report tatterneys for the parties and the attorney for the

child of any indicated report of child abuse or tretment where the child or another child in the

same home is the subject within five days of tligcation of the report. The official or agency may

protect the confidentiality of identifying or adgseinformation regarding the foster or prospective

adoptive parents. Reports under this paragraphbmdransmitted in writing, by electronic means or

on the record during proceedings in family court.

84. Subparagraph (vii) of paragraph 2 of subdivig) of section 1089 of the family court
act is amended by adding a new clause (H) to redollaws:

(H) a direction that the social services officialamthorized agency charged with care and
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custody or guardianship and custody of the chidda@plicable, report any anticipated change in

placement to the attorneys for the parties andtioeney for the child not later than ten days ipiio

such change in any case in which the child is mdr@d the foster home or program into which he

or she has been placed or in which the foster pmmave out of state with the child; provided,

however, that where an immediate change of placeorean emergency basis is required, the report

shall be transmitted no later than the next busidey after such change in placement has been

made. Each report shall state the anticipatedafdtee change, the grounds for the official’s or

agency's conclusion that such change is in theibgsiests of the child and contact information for

a social services or agency official who may betacted for additional informatio he social

services official or authorized agency shall alglorsit a report to the attorneys for the parties and

the attorney for the child of any indicated repmrthild abuse or maltreatment where the child or

another child in the same home is the subject witilie days of the indication of the report. The

official or agency may protect the confidentialityidentifying or address information regarding the

foster or prospective adoptive parents. Reportgwthds paragraph shall not be sent to attornays fo

birth parents whose parental rights have been texted or who have surrendered their child or

children. Reports under this paragraph may berméted in writing, by electronic means or on the

record during proceedings in family court; and.

85. Subdivision 3 of section 358-a of the sociavises law is amended by adding a new
paragraph (g) to read as follows:

(g) In any case in which an order has been issuespnt to this section approving a foster

care placement instrument, the social servicesiaffor authorized agency charged with custody of

the child shall report any anticipated change ateiment to the attorneys for the parties and the

attorney for the child not later than ten days pitosuch change in any case in which the child is

moved from the foster home or program into whiclohshe has been placed or in which the foster

parents move out of state with the child; providealyvever, that where an immediate change of

placement on an emergency basis is required, gutrghall be transmitted no later than the next

business day after such change in placement hasnbade. Each report shall state the anticipated

date of the change, the grounds for the officiat’sagency’s conclusion that such change is in the

best interests of the child andntact information for aocial services or agency official who may be
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contacted for additional informatiothe social services official or authorized agesitall also submit

a report to the attorneys for the parties and ttogreey for the child of any indicated report ofldh

abuse or maltreatment where the child or anothiéd chthe same home is the subject within five

days of the indication of the report. The offigiglagency may protect the confidentiality of

identifying or address information regarding thetés or prospective adoptive parents. Reports

under this paragraph may be transmitted in writinygelectronic means or on the record during

proceedings in family court.

86. This act shall take effect on the sixtieth dgr it shall have become a law; provided,
however, that section 2 shall take effect immedtijaiad shall be deemed to have been in full force
and effect since the effective date of chapter@4fe laws of 2010 and, effective immediately, the
addition, amendment and/or repeal of any rule gulegion necessary for the implementation of this

act on its effective date is authorized and didtbebe completed on or before such effective date.

REPEAL NOTE Section 67 of chapter 41 of the laws of 2010taims language inconsistent with
language in chapter 342 of the laws of 2010.

-132-



6. Putative fathers entitled consent to adoptiomstamotice of
adoption, surrender and termination of parentatg@edings
[D.R.L. 88111, 111-a; Soc. Serv. L. §384-c]

In 1979, the United States Supreme Court, in CabdMohammed441 US 388 (1979), held
a statute unconstitutional that failed to afforoirdh father the right to consent to his child’s
adoption, where he had lived with the mother, aghdipaternity and had a substantial relationship
with, and provided support to, the child. Followi@gbanthe Legislature enacted new criteria
defining those putative or non-marital fathers vaine entitled to consent to adoptions (“consent
fathers”) and those who are entitled simply to cetf termination of parental rights, surrender and
adoption proceedings (“notice-only fathers”). Thesditled to notice only may be heard regarding
the children’s best interests but do not have petwer over their adoptions. L.1980, ch. 575.
Notwithstanding the Legislature’s goals of provglimeasonable, unambiguous and objective”
criteria for notice and consefitexperience with the 1980 statute has demonsttagddt fulfills
none of those intentions. The Family Court Advisangl Rules Committee is, therefore, proposing
this measure to expand and objectify both ther@ifer non-marital fathers to consent to adoptions
and the criteria for those entitled to notice aft bot veto power over, adoptions.

1. Consent fathef®omestic Relations Law §111]:

The Committee’s proposal establishes a new, obgbtienchmark for determining the
applicable criteria for assessing whether a pugdtther should be accorded the status of a “cénsen
father.” Current law establishes different critédbadetermining whether a non-marital father is a
“consent father,” depending upon whether a child lgas than or more than six months old when the
child was “placed with the adoptive parentSéeDomestic Relations Law §8111(1)(d), 111(1)(e).
The Committee’s proposal would substitute the “tmhéhe filing of a petition to terminate parental
rights, application to execute a judicial surrengetition for approval of an extra-judicial surden
or extra-judicial consent to adoption or petition &doption, whichever is earliest” for the phrases
“placed with the adoptive parents” and “placedddoption.®

The phrase “placed with the adoptive parents” leeerpted decades of confusion over
whether it denotes the original placement withghgicular adoptive family at a point where their
status was not yet “adoptive” or the later poinivaich the adoptive parents signed an adoptive
placement agreement or, alternatively, the hangitpoint moment at which foster parents were
identified by the child care agency as the adoptgeurces for the child. Interpretation of thegsier
to connote the point at which the adoptive parsigised an adoptive placement agreement has been
problematic, since it, in effect, has renderedsikanonth distinction inapplicable to the vast
majority of foster children, virtually all of whomwre over six months old at the point where the
agreement has been signed. As the Appellate Divisiwmst Department, recognized in dicta in
Matter of Tasha M 33 A.D.3d 387 (1Dept., 2006), such an interpretation is not megfoinsince

27 Sponsor's Memorandum, 1980 NYS Leg. Ann. 242-243.

%8 Inclusion of the filing of the adoption petition ase of the criteria addresses situations, morengamin
private adoptions, in which a child is freed fopption within the adoption proceeding, with no prations filed.
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the determination whether a person is a “consehéfais a “threshold issue” that must generally be
determined well in advance of the signing of anpdide placement agreement. In fact, statutes and
regulations preclude the signing of the adoptiae@ment agreement until the child has already been
freed for adoption, but the Family or Surrogateaf is required to make a determination regarding
“consent fathers” as a part of a termination oepéal rights proceedirid. The Committee’s

proposal would instead articulate a far more rgadegntifiable point in time for determining

whether to apply the over-six-months or under-soaths criteria.

Using the new benchmark for those children who veser six months old, the Committee’s
proposal recognizes additional categories of nontatdathers who should be accorded the right to
consent to adoptions of their childr@hose criteria would includ@ter alia, those named on a
child’s birth certificate or acknowledgment of pai¢y, those adjudicated as fathers in New York or
another state or territory, those whose acknowlesgraf paternity or order of filiation in another
country is determined to be entitled to comity,sdaavho maintained substantial and continuous or
repeated contact with the child through visitseast twice per month or through regular
communication, and those who lived with the chdddix months immediately prior to the earlier
point of the child’s placement in foster care agament for adoption.

Affording non-marital fathers named on the childigh certificate or acknowledgment of
paternity, or adjudicated as fathers in New Yorkoother state or territory, the right to consent t
the adoption of their children reflects the increggecognition and utilization of these means of
establishing fatherhood. The Feddralrsonal Responsibility and Work Opportunities R@cmon
Act[Public Law 104-193] required states, as a condlitbreceiving Federal child support funding
under Title IV-D of the Social Security Act, to imement simple means of legally establishing
paternity through voluntary acknowledgments, inclgchospital-based programs to encourage their
use, and to accord full faith and credit to ackremgiments from other states — requirements that have
sharply increased the use and recognition of acledgments nationally. Further, the Act required
genetic testing to be admissible in paternity pedoags and to be presumptive proof of paternity,
changes that have increased paternity adjudicatindhave reduced contested caSeg42
U.S.C.A. 8666(a)(5}* Taken together, these changes, accompanied byeparereases in societal
perceptions of the status of fathers of out-of-weHIchildren, militate in favor of recognizing fatis
whose paternity has been established through theseas as “consent fathers.”

Additionally, the Committee’s proposal retains kagain, clarifies the alternative behavioral
criteria for establishing the status of a “condattier.” Apart from legally establishing paternity,

29 SeeSocial Services Law §§384-b(12); 18 N.Y.C.R.R.B84(d), 421.18(3)(1).

%0 The Committee’s proposal does not address the &ttriather” criteriaapplicable to children under six
monthsold, the subject of a Committee proposal in prieangs.SeeD.R.L. 8111(1)(e). Since the Court of Appeals,
in Matter of Racquel Marie X76 N.Y.2d 387(1990)%ert. denied498 U.S. 984 (1991), ruled unconstitutional the

criterion requiring the putative father to haveetiwith the mother for six months prior to the dHilbirth, criteria
articulated in that decision, rather than the stajucriteria, have been applied to putative fadhefrthose children.

31 Voluntary paternity acknowledgment procedures atiddith and credit requirements in New York are
delineated in Public Health Law 84135-b, Socialvi®es Law §111-k and Family Court Act §516-a.
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non-marital fathers may demonstrate their entitieme be “consent fathers” through maintaining
“substantial and continuous or repeated contadt thig child.” This may be demonstrated by
payment of child support, visiting the child, regy communicating with the child or living witheh
child for a six-month period. The proposal woulddifip the visiting criterion to require visits twice
per month, the standard for foster care visitingtamed in the regulations of the New York State
Office of Children and Family ServiceSeel8 N.Y.C.R.R. 8430.12(c)(4)(ii)(d)(1)(i). Furthevjth
respect to the living-together criterion, it woldbstitute a six-month period “immediately precgdin
the earlier of the placement of the child for admpor placement of the child in foster care” foet
existing requirement of “six months within the grear period immediately preceding the placement
of the child for adoption®

Elevation of legally adjudicated and acknowledgatidérs to "consent fathers" from their
current status as "notice only" fathers is conststgth the mandates in the recently-enacted
permanency legislation for early identificationsofitable non-respondent parents, as well as rekativ
(both paternal and maternal), with whom childrerovaine the subjects of child protective
proceedings might resid8eeFamily Court Act 81017 [L.2005, ch. 3]. Non-resdent parents must
be given notice of the pendency of child protecpweceedings and permanency hearings ,
information regarding where their children haverbplced and how they can enforce their rights to
visitation, and a warning that they are subjegidssible termination of parental rights if they dlon
involve themselves in planning for their childramatimely basisSeeFamily Court Act 81035,
1089(b)(2)(i). Child protective and child care ages’ continuing obligations to identify and plan
with the fathers of children in their care and t@xament those efforts are clear from the incepoion
children’s placement in foster care — part of aitsay national trend to spur early identificatiorda
involvement of father& Fathers who come forward promptly, cooperate ima@ency planning
efforts, maintain regular contact with their chddrand fulfill their roles as fathers clearly meini¢
entitlement afforded by the Committee’s proposaldnsent to the adoption of their children.

2. Notice-only fatherfDomestic Relations Law 8111-a; Social Services E884-c]:
In addition to augmenting the alternatives for lls$aing status as a “consent father,” the
Committee’s proposal would add two categories divilluals who would be entitled to notice of
termination of parental rights, surrender and adogiroceedings and the opportunity in those
proceedings to be heard regarding their childrbe® interests. The proposal would retain as
"notice-only" fathers those named by mothers irttemi sworn statements and those who have merely
filed an intent to claim paternity with the putaifather registry. Both of those are unilateraicad,
do not carry a support obligation, and are revaeabhwill, thus warranting retention of the more

%2 Read literally, the existing six-month criterionubd only apply to the father of a foster childhigtchild were
surrendered for adoption virtually immediately ugdacement in foster care. The minimum threshofdsree in
foster care for involuntary termination of paremights are six months for abandonment and onefgeanil other
grounds, except severe or repeated child abuse.

33 SeeNYS Office of Children and Family Servicdgycating Absent Fathers and Extended Family Guidanc
Paper(Informational Letter 05-OCFS-INF-Q%ept., 2005)What About the Dads? Child Welfare Agencies’ Effort
to Identify, Locate and Involve Nonresident Fath@$ HHS ACYF Children’s Bureau, 2006).
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limited “notice-only” status?

The first new category of “notice-only fathers” wdunclude individuals who have filed,
served upon the mother or agency and thereafteraapg in court on paternity or custody petitions
during their children’s most recent stays in fostre. This category reflects concern for the right
be heard of a non-marital father, whose attempéssert his status as father may have been
frustrated by the mother’s unavailability or theldltare agency’s unresponsiveness, but who
nonetheless has taken some concrete action. Therdsaew category would be comprised of
individuals identified in an acknowledgment or ardépaternity in another country that has been
determined by the Family or Surrogate’s Court ndie entitled to comity in New York State but for
whom the Court has determined that notice shoulgiven.

Advances in establishment of paternity and enhaegpdctations concerning the role of
non-marital fathers in their children’s lives warta realignment both of the requirements for
consent to adoption by fathers of children bornadwedlock and for notice to fathers of
termination, surrender and adoption proceedings.Hdmily Court Advisory and Rules Committee’s
proposal provides that necessary realignment asd aoing will enhance the effectiveness of the
permanency planning process for children beforeCinert.

Proposal
AN ACT to amend the domestic relations law andgheial services law, in relation to notices to

non-marital fathers in adoption, surrenders anaiteation of parental rights proceedings and
consents to adoptions in family and surrogate’stsou

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraphs (d) and (e) of subdivisiohskection 111 of the domestic relations
law, as amended by chapter 575 of the laws of 1&&0amended to read as follows:

(d) Of the father, whether adult or infant, of @ldhorn out-of-wedlock and [placed with the

adoptive parents] more than six months [after botd at the time of the filing of a petition to

terminate parental rights, application to executsd&ial surrender, petition for approval of artrax

judicial surrender or extra-judicial consent to aiitlon or petition for adoption, whichever is eastie

3 They thus stand in sharp contrast to paternity a@sfedgments, pursuant to Public Health Law §4135-b
which must be signed by both parents and have Seideral time-limits and criteria that must be imefiore they
can be revokedsee42 U.S.C.A. 8666(a)(5)(D)(iilSee alsd-amily Court Act 8516-a(b); Social Services Lawvl §1
k.
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but only if such father shall have:

(i) been named as the father on the child’s biettificate; or

(ii) been adjudicated as the father by a courhedtate of New York: or

(iii) been adjudicated by a court of another statterritory of the United States to be the

father of the child, when a certified copy of tfweid order has been filed with the putative father

reqgistry, pursuant to section three hundred sevsvdyc of the social services law; or

(iv) acknowledged paternity in a formiydexecuted pursuant to section four thousand one

hundred thirty-five-b of the public health law ara form recognized by the state or territory @&f th

United States in which it was executed to havddhee and effect of an order of paternity or

filiation; or

(v) been identified as the father in an order dépsity or filiation or an acknowledgment of

paternity in another country that has been detexchby the court to be entitled to comity in this

state; or

(vi) maintained substantial and continuous or repeaiathct with the child as manifested by
[:()] the payment by the father toward the supmdrthe child of a fair and reasonable sum,
according to the father's means, and either

[(iD]A . the father's visiting the child at least [montHilyice per monthwhen physically and

financially able to do so and not prevented fronmd®o by the person or authorized agency having
lawful custody of the child, or

[(ii)] B._the father's regular communication with the cloitdvith the person or agency
having the care or custody of the child, when pdair and financially unable to visit the child or
prevented from doing so by the person or authoragghcy having lawful custody of the child. [The]

For purposes of this subparagraph,sbbjective intent of the father, whether expressestherwise,

unsupported by evidence of acts specified in thrmgraph manifesting such intent, shall not
preclude a determination that the father failetchtantain substantial and continuous or repeated
contact with the child. In making such a determorgtthe court shall not require a showing of
diligent efforts by any person or agency to encgere father to perform the acts specified in this
paragraph.

(vii) A father, whether adult or infant, of a child baut-of-wedlock, who openly lived with
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the child for a period of six months [within theeoyear period] immediately preceding the earlier of

the placement of the child for adoption or placemsrthe child in foster carand who during such

period openly held himself out to be the fatheswth child shall be deemed to have maintained
substantial and continuous contact with the choldiie purpose of this [subdivision] paragraph
(e) Of the father, whether adult or infant, of @dahorn out-of-wedlock who is under the age

of six months [at the time he is placed for adagtimd at the time of the filing of a petition to

terminate parental rights, application to executed&ial surrender, petition for approval of artrax

judicial surrender or extra-judicial consent to giiton or petition for adoption, whichever is eastie

but only if: (i) such father openly lived with tledild or the child's mother for a continuous peradd
six months immediately preceding the placemenhefachild for adoption; and (ii) such father openly
held himself out to be the father of such childinigisuch period; and (iii) such father paid a &ad
reasonable sum, in accordance with his meanshéomiedical, hospital and nursing expenses
incurred in connection with the mother's pregnamrcyith the birth of the child.

§2. Subdivisions 1 and 2 of section 111-a of thestic relations law, as amended by
chapter 575 of the laws of 1980, are amended thaedollows:

1. Notwithstanding any inconsistent provisionsho$ tor any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bergio the persons specified in subdivision two of
this section of any adoption proceeding initiatedspant to this article or of any proceeding inéch
pursuant to section one hundred fifteen-b relatintipe revocation of an adoption consent, when
such proceeding involves a child born out-of-wekllpoovided, however, that such notice shall not
be required to be given to any person who prewolias been given notice of any [proceeding]

petition to terminate parental rights, applicatiorexecute a judicial surrender, petition for appio

of an extra-judicial surrender or extra-judiciaheent to adoptiomvolving the child[, pursuant to

section three hundred eighty-four-c of the so@aviees law,] and provided further that noticeimn a
adoption proceeding[,] pursuant to this sectiorll sttd be required to be given to any person who
has previously received notice of any proceedingymnt to section one hundred fifteen-b. In

addition to such other requirements as may be egig to the petition in any proceeding in which

notice must be given pursuant to this sectionpttéion shall set forth the names and last known
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addresses of all persons required to be givenaofithe proceeding, pursuant to this section, and
there shall be shown by the petition or by affid@viother proof satisfactory to the court thatréhe
are no persons other than those set forth in thiegmewho are entitled to notice. For the purpose
determining persons entitled to notice of adoppooceedings initiated pursuant to this article,
persons specified in subdivision two of this setsball not include any person who has been
convicted of rape in the first degree involvingdibte compulsion, under subdivision one of section
130.35 of the penal law, when the child who isgtibject of the proceeding was conceived as a
result of such rape.

2. Persons entitled to notice, pursuant to subidiviene of this section, shall include:

(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anottegesir territory of the United States to be the
father of the child, when a certified copy of tlwut order has been filed with the putative father
registry, pursuant to section three hundred sevviiyc of the social services law;

(c)] any person who has timely filed an unrevoketag of intent to claim paternity of the
child, pursuant to section three hundred sevenordwf the social services law;

[(d) any person who is recorded on the child'shksdrtificate as the child's father;

(e)] (b) any person who is openly living with the child &hé child's mother at the time the
proceeding is initiated and who is holding himself to be the child's father;

[(D] (c) any person who has been identified as the ctidther by the mother inaritten,
sworn statement;

[(9)] (d) any person who was married to the child's mothdrin six months subsequent to
the birth of the child and prior to the executidrasurrender instrument or the initiation of a
proceeding pursuant to section three hundred efglityb of the social services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging
paternity of the child, pursuant to section 4-1f.?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfimster care, has filed and served a paternity or

custody petition upon the mother or upon the agéaeyng care and custody of the child, who has

stated in the petition that he is the child’s fathied who appeared in court on that petition on the

date for return of process; and
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(f) any person identified as the father in an olgraternity or filiation or an

acknowledgment of paternity in another country tieg been determined by the court not to be

entitled to comity in this state, but for whom ttmirt determines that such person should be

provided with notice pursuant to this section

83. Subdivisions 1 and 2 of section 384-c of thmadservices law, as amended by chapter
575 of the laws of 1980, are amended to read &sifsi

1. Notwithstanding any inconsistent provision agthr any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bemgio the persons specified in subdivision two of
this section of any [proceeding initiated pursuargections three hundred fifty-eight-a, three

hundred eighty-four, and three hundred eighty-fowf-this chapter,] petition to terminate parental

rights, application to execute a judicial surrengetition for approval of an extra-judicial surden

or extra-judicial consent to adoptiamvolving [a] thechild if the child wa$orn out-of-wedlock.

Persons specified in subdivision two of this setsgball not include any person who has been
convicted of rape in the first degree involvingdibte compulsion, under subdivision one of section
130.35 of the penal law, when the child who isghbject of the proceeding was conceived as a
result of such rape.

2. Persons entitled to notice, pursuant to subidiviene of this section, shall include:

(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anottegegir territory of the United States to be the
father of the child, when a certified copy of tleud order has been filed with the putative father
registry, pursuant to section three hundred sevsviyc of this chapter;

(c)] any person who has timely filed an unrevoketiae of intent to claim paternity of the
child, pursuant to section three hundred seventrawf this chapter;

[(d) any person who is recorded on the child'shksertificate as the child's father;

(e)] (b any person who is openly living with the childdathe child's mother at the time the
proceeding is initiated or at the time the chilcsvapéaced in the care of an authorized agency, and
who is holding himself out to be the child's father

[(D] (c) any person who has been identified as the ctidther by the mother inaritten,
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sworn statement;

[(9)] (d) any person who was married to the child's mothtrin six months subsequent to
the birth of the child and prior to the executidrasurrender instrument or the initiation of a
proceeding pursuant to section three hundred eighityb of the social services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging
paternity of the child, pursuant to section 4-1f. ?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfioster care, has filed and served a paternity or

custody petition upon the mother or upon the agéaeyng care and custody of the child, who stated

in the petition that he is the child’s father anldonappeared in court on that petition on the date f

return of process; and

(f) any person identified as the father in an omlgraternity or filiation or an

acknowledgment of paternity in another country tieg been determined by the court not to be

entitled to comity in this state, but for whom ttmirt determines that such person should be

provided with notice pursuant to section 111-shef domestic relations law

84. This act shall take effect on the ninetieth aftgr it shall have become a law and shall
apply to petitions for adoption, termination of @atal rights, approvals of extra-judicial surrersder
or extra-judicial consents to adoption or applmasi to execute judicial surrenders filed on orrafte
such effective date; provided, however, that thvg $hall not apply to cases in which judicial
determinations had been made prior to such efieclate regarding putative fathers entitled to
consent to adopt or to notice of adoption, termamabf parental rights, approvals of extra-judicial

surrenders or extra-judicial consents to adoptioapplications to execute judicial surrenders.
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7. Family offenses committed by juveniles
under the age of eighteen
[F.C.A. 8812(1)]

As part of the 2005 New York State budget, the tladiire enacted landmark legislation
significantly expanding the requirements for seggito be provided to children and families as a
means of preventing unnecessary prosecutions atly cait-of-home placements of Persons in Need
of Supervision (PINS)Seel..2005, ch. 57. Unfortunately, all too often, pFostions of juveniles by
their parents under the family offense provisioh€ominal Procedure Law 8530.11 et seq., and
Article 8 of the Family Court Act are becoming @ity escalating means of evading the clear
requirements and protections for youth, as wethadamily services available, under the 2005 PINS
legislation.SeePeoplev. Simmey R, 12 Misc.3d 1189(A), 824 N.Y.S.2d 765, 2006 WI32%79,

2006 N.Y.Slip Op. 51500 (Unreported opinion) (Cri@t., Kings Co., July 5, 2006). The increase in
the PINS age ceiling to 18, thus expanding thesgliction of the Family Court to address family
dysfunction involving older adolescents, was naagpanied by any change in the statutes
according the Family Court exclusive jurisdictioreo family offenses involving juveniles not
criminally responsible by reason of age, genefallgniles under the age of 16 or, in the case of
juvenile offenses prosecuted in criminal courts, 18or 15SeeCrim. Proc. Law 8530.11(1); Penal
Law §810.00(18), 30; Fam. Ct. Act 8812(1).

The Committee is proposing legislation, thereftoeslose that loophole by specifying that
family offenses alleged to have been committecllbgniles under the age of 18 against their parents
or guardians should be dealt with as Persons il dé8upervision (PINS) proceedings in
accordance with Article 7 of the Family Court Actther than as family offense proceedings pursuant
to the Criminal Procedure Law or Article 8 of thankily Court Act. The extension of PINS
jurisdiction to juveniles up to the age of 18 ahd tielineation of diversion requirements that ninest
followed in such cases collectively reflect theaclkegislative intent that intra-familial problems
arising between parents and children in such casasd be addressed through utilization of the
comprehensive statutory framework of Article 7.

Article 8 of the Family Court Act is an inapprogdgavehicle for proceeding against juveniles
as it lacks important statutory protections, sowmsttutionally required and some required by
Federal law, applicable to juveniles, includingeimalia, the right to an attorney, proof beyond a
reasonable doubt, consideration for adjustmentwarsion, detention and placement in juvenile
facilities separate and apart from adults, andrgrdedisposition appropriate to their needs arst be
interestsSee, e.g.Family Court Act 88249, 304.1, 308.1, 342.2, 25220, 734, 735, 754. The
rights to legal representation and to proof beyameasonable doubt have been held to be of
constitutional magnitude and, under New York lame, @qually applicable in juvenile delinquency
and PINS proceedingSeeln re Gault 387 U.S. 1 (1967); In re Winshif97 U.S. 358 (1970); In re
Iris R., 33 N.Y.2d 987 (1974). Unlike attorney represgotain Article 8 proceedings pursuant to
section 262 of the Family Court Act, legal repreagan in juvenile delinquency and PINS cases is
presumptively non-waivabl&eeFamily Court Act 8249-a.
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The remedies of exclusion and incarceration aviglady family offense proceedings under
both the Criminal Procedure Law and Article 8 ateolly inappropriate when applied in the context
of dependent children prosecuted by their parenggiardiansSeePeoplev. Simmey R, supra;

Paula Sv. Steven $.154 Misc.2d 567 (Fam. Ct., Ulster Co., 1992)P&ula S the Family Court,
Ulster County, substituted a PINS petition for milg offense petition on the ground that PINS
proceedings offer more appropriate disposition@raatives, including placement in treatment,
rather than jail, facilities. Parents have a respmlity to support their children until the age2i

and may be charged with abusing or neglecting thnetihthe children reach the age of Bee

Family Court Act 88413(1), 1012; Social Servicesvl&101. Unmarried minors may not obtain
public assistance independent of their parents tinety reach the age of 18eeSocial Services Law
8131(6). Thus, orders of protection excluding resjemts from their homes, a common remedy in
family offense cases, should not be permitted sesanvolving juveniles under the age of 18, as thi
remedy would relegate children to the streets withmeans of support. Further, incarceration in jail
for violations of orders of protection, authoriagader Article 8 for up to six months per violation,
contravenes Federal law when applied to juvendpeadents. The proscription against confinement
of juveniles in adult jails, lock-ups and prisonsntained in New York law [Family Court Act 88
304.1(2), 720(1)], is required as a condition @&t&funding under the Fededalvenile Justice and
Delinquency Prevention Act of 1974R U.S.C. 85633(a)(13). No authority exists untieicle 8 or
under the Executive Law to detain or place childrearged with family offenses in juvenile
facilities.

The PINS statute provides full protection for uiesi of family offenses committed by
juveniles against parents and guardians, whildkheasame time, furthering the special needs of
juveniles and retaining the constitutional andwuttal protections applicable to them. PINS cases
may be initiated by petitions filed, inter alia, pgace or police officers, parents or legal guasia
“any person who has suffered injury as a resulhefalleged activity of a person alleged to be in
need of supervision, or a witness to such activlBgeFamily Court Act 8733. Article 7 authorizes
issuance of orders of protection and temporaryrsrdeprotection, permits detention in juvenile
non-secure detention and foster care facilitiempipropriate cases, permits orders of restitutiod, a
provides for dispositions in juvenile programsdeeld specifically to the juveniles’ needs and their
presenting problem&eeFamily Court Act 88 720, 740, 754, 758-a, 759 cBiArticle 7 contains
each of these remedies, the Family Court Act shbaldmended to prohibit adjudication of a
juvenile both for a family offense and as a PINBe Qual adjudications of 15-year old Latoya D.
under both Articles 7 and 8 of the Family Court Akbuld have been deemed both inappropriate and
unnecessanbeeMarsha Cv. Latoya D, 224 A.D.2d 522, 638 N.Y.S.2d 129 (2d Dept., 19B&ve
to app. denied88 N.Y.2d 804 (1996), and Matter of Latoyg P24 A.D.2d 524, 638 N.Y.S.2d 128
(2d Dept., 1996)leave to app. denie@8 N.Y.2d 804 (1996).

By requiring that juveniles who commit family offees against their parents or guardians be
dealt with pursuant to Article 7, rather than Ali8, of the Family Court Act,, the Family Court
Advisory and Rules Committee proposal will asstied family offenses committed by such juveniles
are addressed appropriately and in accordancebaithState and Federal law.

-143-



Proposal

AN ACT to amend the family court act, in relatianwarrants and orders of protection in persons in
need of supervision cases and family offenses ct@anioy juveniles

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. The opening paragraph of subdivisiohgeotion 812 of the family court act, as
separately amended by chapters 341 and 405 achsedf 2010, is amended to read as follows:

The family court and the criminal courts shall haeacurrent jurisdiction over any
proceeding concerning acts which would constitigerderly conduct, harassment in the first degree,
harassment in the second degree, aggravated hardssnthe second degree, sexual
misconduct, forcible touching, sexual abuse inthivel degree, sexual abuse in the second degree as
set forth in subdivision one of section 130.60h&f penal law, stalking in the first degree, stajkim
the second degree, stalking in the third degreékisg in the fourth degree, criminal mischief,
menacing in the second degree, menacing in the deigree, reckless endangerment, criminal
obstruction of breathing or blood circulation, sgalation in the second degree, strangulationen th
first degree, assault in the second degree, assahk third degree or an attempted assault betwee
spouses or former spouses, or between parent dddcletween members of the same family or
household except that if the respondent would eatrbminally responsible by reason of age
pursuant to section 30.00 of the penal law, therfaimily court shall have exclusive jurisdictioneov

such proceeding. Family offenses alleged to haea semmitted by a child under the age of

eighteen against a parent or quardian shall beeaddd in accordance with article seven, rather than

this article, of this actNotwithstanding a complainant's election to praceefamily court, the

criminal court shall not be divested of jurisdictito hear a family offense proceeding pursuant to
this section. In any proceeding pursuant to thislar a court shall not deny an order of protettior
dismiss a petition, solely on the basis that thie acevents alleged are not relatively
contemporaneous with the date of the petitionctivelusion of the fact-finding or the conclusion of
the dispositional hearing. For purposes of thiglart"disorderly conduct” includes disorderly
conduct not in a public place. For purposes of dnicle, "members of the same family or

household" shall mean the following:
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82. This act shall take effect on the ninetieth afgr it shall have become a law and shall

apply to petitions filed on or after such effectoete.
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8. Services for youth in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88352.2, 353.2, 355.3, 355.4, 754, 756,-a5657;
Ed. L. 8112; Soc. Serv. L. 8409-e; Exec. L. §243]

In both juvenile delinquency and Persons in Neeflugdervision (PINS) cases, youth in out-
of-home care represent an ever-shrinking propodfgrouth adjudicated in Family Courts in New
York State, appropriately reflecting the increagedd toward utilization of effective evidence-bése
community alternatives. But for those youth whouieg placement — and there is a minority of youth
in both categories who do — provision of adequateises, both in the facilities and in the youth’s
communities to aid in their reintegration upon aske, is absolutely essential. The “Close to Home”
initiative enacted in 2012 through which juvenildidquents adjudicated by the New York City
Family Court, who require placement in non-secargifies, must be placed with the New York City
Administration for Children’s Services for grouprhe facilities in or near the City is a salutarypste
However, provisions with statewide applicabilitg,\&ell as provisions regarding PINS, are critically
needed. Enhancement of the statutory provisiorardatg services for PINS and delinquent youth
statewide would provide a crucial element of theprehensive response needed to the ameliorate
the disturbing picture of the New York State julenistice system conveyed in the reports of the
Governor’'s Task Force on Transforming Juvenileidesthe Citizen’s Committee for Children,
Child Welfare Watch and the United States Departro&dustice®

The Family Court Advisory and Rules Committeghgrefore, submitting a proposal to
ensure necessary services and to increase theagites available to the Family Courts both at the
dispositional stage and later when faced with apfithns for extensions of placement in juvenile
delinquency and PINS proceedings. If the Family€muto be able to meet its responsibilities to
order the “least restrictive available alternativtegt fulfills the needs and best interests of the
juveniles and, in juvenile delinquency proceedirigat strikes an appropriate balance of these facto
with the need for protection of the community, @&urt must be able to order needed services and
have a wide-range of dispositional and post-digfwrsil options available. Without these services
and supports, New York State’s investments in ptead are lost. The proposal includes, inter alia:

* delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andriveststs of the juveniles and, in juvenile
delinquency cases, that balances these factorghétheed for protection of the community;

* authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

% seeGovernor's Task Force on Transforming JuvenildideixCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York St{&tec., 2009); Citizens’ Committee for ChildrenNéw York,
Inside Out: Youth’s Experiences Inside New Yorke&tdlacement Systefec., 2009)A Need for Correction:
Reforming New York’s Juvenile Justice SystEChild Welfare WatcliFall, 2009); U.S. Dept. of Justice,
“Investigation of Lansing Residential Center, LoasSett, Jr. Residential Center, Tryon Residentait& and
Tryon Girls Center” (Findings Letter, dated Aug, 2009).
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» discretion for the Family Court to order interessupervision, which may include
participation in a community-based rehabilitativegram, in conjunction with probation as a
disposition for adjudicated juvenile delinquentsl &INS who would otherwise be placed and, in
juvenile delinquency cases, to include electronimitoring as a condition of the order;

» authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be plawgumobation for up to one year or that, in
juvenile delinquency cases, juveniles may be carhtly discharged;

* a requirement that “[rJoutine, emergency or ottmental health treatment, including
administration of psychotropic medication, shaligpevided by licensed mental health professionals
as authorized by law;” and

* a requirement that the New York State Educatiepdtment develop and implement
standards to promote school stability for youtlourt-of-home care, to require that facility
educational programs meet State standards andagereedits for youth that will be recognized by
local school districts and to require local schdistricts to promptly enroll youth in school updreir
release.

The critical elements of the proposal can be sunz@dras follows:

1. Responsibility of the Family Court at dispositidrhe proposal requires the Family Court
not only to consider, but also to craft, a caseséigeorder that meets the needs and best inteoésts
the juveniles and, in juvenile delinquency cadest balances these factors with the need for
protection of the community. Analogous to secti®i3-a of the Family Court Act, if the Court
determines that there are particular servicesvibatd facilitate the juveniles’ successful return
home, the Court would be empowered, as part af@odition, extension of placement or
permanency order, to direct that the appropriagmegarrange for or furnish them and provide the
Court and parties with progress reports. As in Ba@ourt Act 81015-a, the scope of these orders
with respect to social services officials wouldlingted by the county child and family servicespla
then in effect. The order must further provide §@ith under 21, who do not yet have high school
diplomas, must be provided with educational ses/tbat comport with the Education Law and
regulations so that credits achieved would be tesiable and, further, that special education sesvic
must be provided if required by the youth’s Indivadized Education Plan. The juvenile, his or her
attorney and his or her parent or guardian musjfiven a copy of the order. Clearly, as recent rspor
have demonstrated, if juveniles do not receivedlsegpports, the community, not just the juveniles,
will suffer.®

2. Expansion of alternatives to placeméfiremost among the recommendations in the
recent reports on New York’s juvenile justice sysie the need to reduce the often ineffective and
costly placements in favor of increased developraadtutilization of community-based

38 |bid.
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alternatives! Consistent with these recommendations, the Comestiproposal would authorize the
Family Court to direct that an adjudicated juvenié&inquent or person in need of supervision, who
would otherwise be placed, be required to partteipaan intensive supervision program for all or
part of the period of probation to the extent aa# in the county. Such a program may require
participation in a community-based rehabilitativegram, including, among others, the evidence-
based programs, such as functional family theralyraulti-systemic therapy, that have proven
successful in many parts of the State. Explicilusion of intensive supervision, including
community-based programs, effectuates the mandateth PINS and juvenile delinquency cases
that the Family Court direct utilization of the & restrictive available alternativaid that
reasonable efforts be made to prevent placem8atk:amily Court Act 88352.2(2); 754(2)(a).

Further, in an effort to minimize unnecessary esi@ms of placement in both juvenile
delinquency and PINS cases, the proposal wouldaaththe Family Court to order that juveniles
may be placed on probation for up to one year ai;, th juvenile delinquency cases, juveniles may be
conditionally discharged in lieu of extending ontiauing placement. These options may be useful
where a local probation department, often in coctjon with a community-based agency, is able to
provide aftercare or reentry services for a juvenibt available through the placement agency. No
fiscal mandates are imposed by the provision. Lpoathation departments that do not have or do not
elect to provide such services would not be requioedo so. Nor would it relieve placement
agencies from their responsibilities to engageythegh and his or her family in release plannindyear
in the placement.

Intensive supervision, especially coupled with ewvice-based community programs, is a
critically-needed dispositional alternative. EnheshState reimbursement has been available for
several years for intensive probation supervismratiults, but far smaller amounts have been
afforded to juvenile programs. That use of inteagivobation and community programs can be an
effective means of addressing juvenile justice saséile at the same time saving considerable sums
of money, has been clearly demonstrated in progsamis as Esperanza, Enhanced Supervision and
the Juvenile Justice Initiative in New York City well as a variety of programs in Erie Coutity.
Nationally, such programs are recognized as progidost-effective, safe alternatives to residential
placement? Evidenced-based programs, such as functional yattrérapy and multi-systemic
therapy, which are increasingly in use throughoewvN ork State, have been shown to be far more

37 |bid.

38 SeeGovernor's Task Force on Transforming JuvenildideixCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&@tec., 2009) at 27; K. Hurley, “Homes for Teenst Nock-ups:
New York City Experiments with Keeping Lawbreakarshe Community,” inA Need for Correction: Reforming
New York's Juvenile Justice Systdri@Child Welfare Watcii4, 18, 21 (Fall, 2009); “Alternative to Jail Pragis
for Juveniles Reduce City Costsriside the Budget#148 (NYC Independent Budget Office; July 11, @00

% see generallyHome-based Services for Serious and Violent @ffes, Center for the Study of Youth Policy
(Oct., 1994); M. Jones and B. Krisbetmages and Reality: Juvenile Crime, Youth Violesweg Public Policy
National Council on Crime and Delinquency (Jun&4)9p. 37 Comprehensive Strategy for Serious, Violent and
Chronic Offenders: Program Summaky.S. Dept. of Justice, Office of Juvenile Justind ®elinquency Prevention
(Dec., 1993), p. 21
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effective than costly placements in advancing cosie youth development and community
safety® The alternative — placement in facilities operdigdhe New York State Office of Children
and Family Services or contract agencies — hasnhe@acreasingly expensive, averaging over
$200,000 per juvenile per year, as compared to $peé4 child for Enhanced Supervision, $13,000
for Esperanza and $17,000 for the Juvenile Jubtitiative.** The enormous investment in out-of-
home placement has not paid off; a study of a laageple of youth released from NYS OCFS
facilities from 1991 to 1995 revealed that 89%lwf boys and 81% of the girls had been rearrested
by the time they reached the age of 28, 85% obdys and 69% of the girls had been convicted and
52% of the boys and 12% of the girls had been oerated by that agé Community-based
alternatives have demonstrated far lower recidivism

With respect to PINS, the need for this proposahiderscored by the conclusions reached by
the Vera Institute of Justice in its two studiesttivere commissioned by the New York State Office
of Children and Family Services in 2001 and 260Phe earlier study characterized detention and
placement as the “most expensive” and “least yatigf pre-dispositional and dispositional options
for the juveniles, their families and the systenaaghole — options that have not been demonstrated
to improve either the truancy or absconding prolsiéimat form the gravamen of most PINS petitions
and that have drained resources away from moreipnmagrnsolutions —and the follow-up study
highlighted the efficacy of the use of creativeaiatives to detention and placement for PINS.

Significantly, not only does intensive supervisgave money, but it may also facilitate access
to Federal dollars. Funds from the Federal chiltfame programs can be made available to localities
for these programs if the Office of Probation armir€ctional Alternatives within the New York
State Division of Criminal Justice Services andalqarobation departments work in partnership with
the New York State Office of Children and Familyn8ees and local social services districts. If
intensive supervision services that are providegbtgh in order to prevent placement are explicitly
included in the statewide plan for child welfarevsees, Federal reimbursement would be available
as a preventive service under Title IV-B of the i8b8ecurity Act. 42 U.S.C.A. 88622, 623 [Social
Security Act, Title IV-B]** Federal reimbursement for child welfare servicegrevent placement of

40 5ee, e.gP. GreenwoodChanging Lives: Crime Prevention as Crime Controli€y (U.Chi. Press, 2006);
Juvenile Delinquency Guidelines: Improving Courta&tice in Juvenile Delinquency Cag@tional Council of
Juvenile and Family Court Judges, 2005).

41 Seenote 38supra

42 SeeGovernor's Task Force on Transforming JuvenildideixCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at page 85, n. 5.

3 See, e.gkight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolmerventions Will
Cut Crime and Save Money (2007).

a4 Changing the PINS System in New York: A Studyediiniplications of Raising the Age Limit for Persams
Need of SupervisiofPINS) (Vera Inst., Sept., 2001) at pages 34 @&nging the Status Quo for Status Offenders:
New York State’s Efforts to Support Troubled Te¥&iesa Inst., Dec., 2004).

45 Reimbursable "child welfare services" are definedpublic social services," directddter alia, at
"preventing or remedying, or assisting in the sotubf problems which may result in the neglecyysd
exploitation or delinquency of children.” 42 U.S8&625(a)(1)(B) [Social Security Act, Title IV-B].He Federal
regulations implementing the Act enumerate coungednd other services determined to be "necessdry a
appropriate,” including "intensive, home-based faservices." 45 C.F.R. §1357.15.
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juvenile delinquents is contemplated so long adahiities where the youth would have been placed
are eligible for Federal foster care fundinge-, that the facilities are not secure detention asrae
forestry camps or training schools housing oveju2gniles.See42 U.S.C. 8672(c) [Social Security
Act, Title IV-E].

With respect to juvenile delinquents, as is novwhatized for pretrial detention [L. 2008, ch.
57], so, too, the Committee’s proposal authoribesdoes not require, electronic monitoring as a
dispositional condition of an intensive probatiegimen. This would be an adjunct to, but not a
replacement for, the in-person contacts so vitéhéosuccess of probation, particularly as appbed
juveniles. In light of the requirement in sectiddB3L(a) of the Family Court Act that Criminal
Procedure Law provisions be “specifically presadibie the Family Court Act in order to be
applicable, this provision would provide the neeegsnalogue to section 65.10(4) of the Criminal
Procedure Law, the statutory response to the aecadithe Court of Appeals in PeopleMcNair,
87 N.Y.2d 772 (1996)Seel..1996, ch. 653. Enactment of an authorizatioretectronic monitoring
in New York is long overdue. Significantly, the N&erk State Office of Children and Family
Services uses it in its aftercare supervisfddeveral other states utilize this option as d vita
component of a dispositional plan in juvenile dgliancy casésand the Appellate Division, Third
Department has endorsed its use as a reasonallgi@orf probation in a PINS proceediree
Matter of Kristian CC 24 A.D.3d 930 (3d Dept., 200%e. app. denieds N.Y.3d 710 (2006).

To ensure quality programs, the proposal requiiredNew York State Office of Probation
and Correctional Alternatives to promulgate regafa permitting and guiding the operation by local
probation departments of both electronic monitoand intensive supervision programs, addressing
such issues as: maximum probation officer casejaguicial training requirements for intensive
supervision officers; nature and frequency of thietacts with the juveniles, schools and other
agencies; and the level and type of supervisieattnent and other program components. Further, in
order to allow adequate time for programs to bestiged, the dispositional alternatives would not
take effect until the following fiscal year.

3. Mental health services for juveniles in out-ofite careThe proposal would amend
Family Court Act 88354 and 756 to require thatd{rline, emergency or other mental health
treatment, including administration of psychotromedication, shall be provided by licensed mental
health professionals as authorized by laihé recent investigation by the United States Diepamt
of Justice, as well as the Governor’s Task ForceGinld Welfare Watcheports, underscore the
need for this provision. The Governor’s Task FdReport noted that 48% of delinquent youth
screened by the New York State Office of Childrad &amily Services upon admission are assessed
to have mental health needs and estimates frormnatexperts indicate that as many as two-thirds

6 SeeNYS OCFSElectronic Monitoring PrograntJune, 2002)[www.ocfs.state.ny.us, accessed J29.1D].

47 See, e.gAriz. Rev. Stat., Tit. 8, ch. 3, Art. 3, §8-3419@0); Ark. Stat. Ann. Tit. 9, Subtit. 3, Ch. 27,%8h.
3, §9-27-330 (1997); West's Fla. Stat. Ann. §98%.2399); Official Code of Ga. Ann., Tit. 49, CtA4849-4A-13
(1999); Baldwin's Ohio Rev. Code Ann., Tit. XXI, $21.355 (1999); Rev. Code Wash., Tit. 13, Ch. 13.40
§13.40.210(3)(b)(1999).
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of juveniles in placement facilities nationwide kasignificant mental health neefi#As the
Department of Justice findings letter indicatetli@ often, professional diagnoses and treatments
are not provided and psychotropic medication ispnofessionally monitoret®?. The Child Welfare
Watchreport specifically recommended deployment of p&tcists and psychiatric nurses to youth
facilities >

4. Educational services and release plannlgrealize the goals of the release planning and
educational services provisions for both PINS anvénile delinquents and consistent with the
recommendation of the Governor’'s Task Fotdbge proposal amends section 112 of the Education
Law to require the New York State Department of &dion to establish and enforce standards to
require educational programs in placement facditeeprovide credits to juveniles that are then
transferred to schools upon their release andathathool districts accept and recognize such
credits.

Proposal

AN ACT to amend the family court act, the educaten and the executive law, in relation to
dispositional options and services for juvenildrigients and persons in need of supervision

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraphs (a) and (b) of subdivisiohs&ction 352.2 of the family court act,
paragraph (a) as amended by chapter 880 of theda®885 and paragraph (b) as amended by
chapter 145 of the laws of 2000, are amended thasdollows:

(a) In determining an appropriate ordie court shall consider and direct a dispositiat

specifically meetshe needs and best interests of the respondevelbas the need for protection of

the community. If the respondent has committedsigtated felony acthe court shall determine the
appropriate disposition in accord with section 358 all other caseshe court shall order the least

restrictive available alternative enumerated indsvibion one which is consistent with the needs and

“8 SeeGovernor's Task Force on Transforming Juvenileidestharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&@tec., 2009at 59, 85 n. 1(citing S. Moore, “Mentally Il
Offenders Strain Juvenile Justice SysteNY’ TimesAug. 9, 2009.

®u.s. Dept. of Justice, “Investigation of LansingsiRiential Center, Lou Gossett, Jr. Residential @gfitryon
Residential Center and Tryon Girls Center” (Findihgtter, dated Aug. 14, 2009), at pages 6.156.6.2

%0 A Need for Correction: Reforming New York’s Juwedilstice System8Child Welfare WatclfFall, 2009)
at p. 3.See alsoCitizens’ Committee for Children of New Yorlgside Out: Youth’s Experiences Inside New York
State’s Placement Systémec., 2009) at p. 5.

*1 Governor's Task Force on Transforming Juvenileidestharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at pages 62, 77.
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best interests of the respondent and the needdteqtion of the community. Where appropriate, the

court shall include in its order a direction fdoaal social services, mental health, developmental

disabilities or probation official or an officiaf the office of children and family services, offiof

mental health or office of persons with developrakdisabilities, as applicable, to provide or

arrange for the provision of services or assistand¢be respondent and his or her family to further

the goals of this section. Such order regardirmcallsocial services official shall not include the

provision of any service or assistance to the nedeot and his or her family that is not authoriged

required to be made available pursuant to the gazhild and family services plan then in effect. In

any order issued pursuant to this section, thetenay require the official to make periodic progres

reports to the court on the implementation of smcter. Violation of such order shall be subject to

punishment pursuant to section seven hundredthfige of the judiciary law.

(b) In an order of disposition entered pursuargection 353.3 or 353.4 of this chapter, or
where the court has determined pursuant to se888tb of this chapter that restrictive placement is
not required, which order places the respondertt thié commissioner of social services or with the
office of children and family services for placerhaith an authorized agency or class of authorized
agencies or in such facilities designated by tlieebf children and family services as are eligibl
for federal reimbursement pursuant to title IV-Bloé social security act, the court in its ordeallsh
determine (i) that continuation in the responddmtisie would be contrary to the best interests ®f th
respondent; or in the case of a respondent for wihencourt has determined that continuation in his
or her home would not be contrary to the best @stisrof the respondent, that continuation in the
respondent's home would be contrary to the neeprédection of the community; (ii) that where
appropriate, and where consistent with the neegratection of the community, reasonable efforts
were made prior to the date of the dispositionakimg to prevent or eliminate the need for removal
of the respondent from his or her home, or if tttalfl] respondentvas removed from his or her
home prior to the dispositional hearing, where appate and where consistent with the need for
safety of the community, whether reasonable efiwgee made to make it possible for the [child]
respondento safely return home. If the court determines thasonable efforts to prevent or
eliminate the need for removal of the [child] resgentfrom the home were not made but that the
lack of such efforts was appropriate under theuonstances, or consistent with the need for

protection of the community, or both, the courtesrdhall include such a finding; and (iii) in thesse
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of a [child] respondenivho has attained the age of [sixteen] fourfelea services needed, if any, to
assist the [child] respondetat make the transition from foster care to indejeen living._ Where the

court determines that reasonable efforts in them fof services or assistance to the respondentiand h

or her family would make it possible for the resgent to safely return home or to make the

transition to independent living, the court mayude in its order a direction for such services or

assistance in accordance with paragraph (a) osthidivision. Any order of placement pursuant to

section 353.3 of this article shall provide thay eespondent under twenty-one years of age, who has

not received a high school diploma, be accordedatchnal services, including special educational

services, if applicable, in accordance with thecation law and requlations promulgated by the

commissioner of education in order that any crestitfued shall be transferable to any school to

which the respondent is transferred following tlecpment.

§2. Paragraphs (e) and (f) of subdivision 3 ofieac353.2 of the family court act are re-
lettered paragraphs (f) and (g) and a new paragdegpk added to such subdivision to read as
follows:

(e) cooperate with a program of intensive supemigiy the probation department during the

period of probation or a specified portion ther¢ofthe extent available in the county, upon aifigd

on the record by the court that, absent cooperatitnsuch a program, placement of the respondent

would be necessary. Such a program shall be comdlirctaccordance with requlations to be

promulgated by the division of probation and caie@l alternatives and may require the

respondent, among other conditions, to comply wittmmunity-based rehabilitative program

and/or a program of electronic monitoring to théeexavailable in the county, as provided by

subdivision one of section two hundred forty-thoé¢he executive law;

83. Subdivision 6 of section 353.2 of the familyidcact, as amended by chapter 920 of the
laws of 1982, is amended to read as follows:

6. The maximum period of probation shall not exceeal years, which may include intensive

supervision in cooperation with a community-bassthbilitative program, in accordance with

paragraph (e) of subdivision three of this sectiorthe extent available up to the term of probatio

If the court finds at the conclusion of the oridipariod and after a hearing that exceptional
circumstances require an additional year of probatihe court may continue the probation for an

additional year.
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84. Subdivisions 2 and 4 of section 355.3 of tmeiffacourt act, subdivision 2 as added by
chapter 920 of the laws of 1982 and subdivisios drmended by chapter 454 of the laws of 1995, are
amended to read as follows:

2. The court shall conduct a hearing concerninghéel for continuing the placement. The
respondent, the presentment agency and the ageticjpwiom] whichthe respondent has been
placed shall be notified of such hearing and dtele the opportunity to be heard [thereat]. If the
petition is filed within sixty days prior to the ixation of the period of placement, the court hal
first determine at such hearing whether good caasébeen shown. If good cause is not shown, the
court shall dismiss the petition.

4. At the conclusion of the hearing, the court mayts discretion, order an extension of the

placement for not more than one year, which malpdeca period of post-release supervision and

aftercare, or may direct that the respondent beeglan probation for not more than one vyear,

pursuant to section 353.2 of this part, or mayadfitieat that the respondent be conditionally

discharged for not more than one year, pursuasgd¢ton 353.1 of this part, or may order that the

petition for an extension of placement be dismis3é@& court must consider and determine in its

order:
(i) that where appropriate, and where consistetit thie need for the protection of the
community, reasonable efforts were made to magessible for the respondent to safely return to

his or her home;

(i) in the case of a respondent who has attaihedge of [sixteen] fourteethe services
needed, if any, to assist the child to make thasitimn from foster care to independent living; and

(ii) in the case of a child placed outside New K state, whether the out-of-state placement
continues to be appropriate and in the best irnttedghe child.

Where the court determines that reasonable efifottsee form of services or assistance to the

respondent and his or her family would furthermspondent’s needs and best interests and the need

for protection of the community and would makeassgible for the respondent to safely return home

or to make the transition to independent living tourt may include in its order a direction foclsu

services or assistance in accordance with paradegpif subdivision two of section 352.2 of this

part. Such order regarding a local social servidBsial shall not include the provision of any see
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or assistance to the respondent and his or hehfémait is not authorized or required to be made

available pursuant to the county child and famégvgces plan then in effect. The order shall previd

that any respondent under twenty-one vears ofvalge has not received a high school diploma, be

accorded educational services, including speciataiibnal services, if applicable, in accordance

with the education law and regulations promulgdiythe commissioner of education in order that

any credits accrued shall be transferable to angaldo which the respondent is transferred

following the placement. Where the hearing on thtergsion of placement has been held in

conjunction with a permanency hearing, pursuasutadivision two of section 355.5 of this part, the

court order shall include the requirements of subitin seven of such section.

85. Subdivision 3 of section 355.4 of the famibyut act is amended to read as follows:

3. Subject to regulations of the department oftheeoutine medical, dental and mental
health services and treatment is defined for thpqmes of this section to mean any routine diagnosi
or treatment, including without limitation the adnstration of medications or nutrition, the
extraction of bodily fluids for analysis, and ddrdare performed with a local anesthetic. Routine
mental health treatment shall not include [psyectupadministration of psychotropimedication
unless it is part of an ongoing mental health giaanless it is otherwise authorized by law. Raeitin

emergency or other mental health treatment, inolpdidministration of psychotropic medication,

shall be provided by licensed mental health pradesds as authorized by law.

86. Paragraph (a) of subdivision 2 of section @bthe family court act, as amended by
chapter 7 of the laws of 1999, is amended to reddIbws:

(a) In determining an appropriate order, the cebéil consider and direct a disposition that

specifically meets the needs and best interedtseafespondent he order shall state the court's

reasons for the particular disposition. If the ¢qlaces the [child] respondeintaccordance with
section seven hundred fifty-six of this part, tloeit in its order shall determine: (i) whether
continuation in the [child's] respondenktisme would be contrary to the respondehést interest [of
the child] and where appropriate, that reasondiibete were made prior to the date of the
dispositional hearing held pursuant to this artiol@revent or eliminate the need for removal ef th
[child] respondenfrom his or her home and, if the [child] respondeas removed from his or her
home prior to the date of such hearing, that saeoforval was in the [child's] responderisst

interest and, where appropriate, reasonable efficetse made to make it possible for the [child]

-155-



respondento return safely home. If the court determines thasonable efforts to prevent or
eliminate the need for removal of the [child] resgentfrom the home were not made but that the
lack of such efforts was appropriate under theucirstances, the court order shall include such a
finding; and (ii) in the case of a [child] respontieeho has attained the age of [sixteen] fouri¢lka
services needed, if any, to assist the [child]@segentto make the transition from foster care to

independent living. Where appropriate, includingt, tot limited to, where the court determines that

reasonable efforts in the form of services or s@sce to the respondent and his or her family would

make it possible for the respondent to safely rehome or to make the transition to independent

living, the court shall include in its order a ditien for a local social services, mental health,

developmental disabilities or probation officialao official of the office of mental health or @ffi

of persons with developmental disabilities, as i@gble, to provide or arrange for the provision of

services or assistance to the respondent and hisr damily to further the goals of this sectioncB

order regarding a local social services officialshot include the provision of any service or

assistance to the respondent and his or her fahahis not authorized or required to be made

available pursuant to the county child and faméigvgces program plan then in effect. In any order

issued pursuant to this section, the court mayiredie official to make periodic progress repoots

the court on the implementation of such order. 8tioh of such order shall be subject to punishment

pursuant to section seven hundred fifty-three efjtidiciary law.Nothing in this subdivision shall be

construed to modify the standards for directingedgbn set forth in section seven hundred thirty-
nine of this article.

87. Subdivision (a) of section 756 of the famibud act is amended by adding a new
paragraph (iii) to read as follows:

(iii) The order shall provide that any respondemiier the age of twenty-one be accorded

educational services, including special educatisealices, if applicable, in accordance with the

education law and requlations promulgated by themssioner of education in order that any credits

accrued shall be transferable to any school to htlie respondent is transferred following the

placement. The order shall further provide that myine, emergency or other mental health

treatment, including administration of psychotromiedication, if any, shall be provided by licensed

mental health professionals as authorized by law.

88. Section 756-a of the family court act is anezhidy adding a new subdivision (d-2) to
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read as follows:

(d-2)(i) The order shall provide that any resporiderder the age of twenty-one years be

accorded educational services, including speciatatbnal services, if applicable, in accordance

with the education law and regulations promulgdiythe commissioner of education in order that

any credits accrued shall be transferable to angado which the respondent is transferred

following the placement. The order shall furthes\pde that any routine, emergency or other mental

health treatment, including administration of psytcbpic medication, if any, shall be provided by

licensed mental health professionals as authobyddw.

(ii) Where appropriate, including, but not limitem] where the court determines that

reasonable efforts in the form of services or &#sce to the respondent and his or her family would

make it possible for the respondent to safely rehome or to make the transition to independent

living, the court shall include in its order a ditien for a local social services, mental health,

developmental disabilities or probation officiala official of the office of mental health or @i

of persons with developmental disabilities, as i@pple, to provide or arrange for the provision of

services or assistance to the respondent and hierdamily to further the goals of this sectionch

order regarding a local social services officialshot include the provision of any service or

assistance to the respondent and his or her fahatys not authorized or required to be made

available pursuant to the county child and famélgvgces plan then in effect. In any order issued

pursuant to this section, the court may requireoffieial to make periodic progress reports to the

court on the implementation of such order. Violatal such order shall be subject to punishment

pursuant to section seven hundred fifty-three efjtidiciary law.
89. Subdivision (b) of section 757 of the famibuct act, as amended by chapter 920 of the

laws of 1982, is amended and a new subdivisiors@jded to such section to read as follows:

(b) The maximum period of probation shall not exteee year, which may include intensive

supervision in cooperation with a community-bassthbilitative program, in accordance with

subdivision (e) of this section, to the extent &kde, during all or part of the term of probatidi

the court finds at the conclusion of the originatipd that exceptional circumstances require an
additional year of probation, the court may congipuobation for an additional year.

(e) If the respondent has been found to be a pénsomed of supervision, and if the court

further finds that, absent intensive supervisibp, respondent would be placed pursuant to section
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seven hundred fifty-six of this part, the court norect the respondent to cooperate with a program

of intensive supervision, which may include commpdia with a community-based rehabilitative

program, during all or part of the term of probatidhe local probation department may provide

intensive supervision to respondents so directesiuaut to this subdivision in accordance with

requlations to be promulgated by the state divisioprobation and correctional alternatives pursuan

to subdivision one of section two hundred fortyethof the executive law.

810. Subdivisions 1 and 2 of section 112 of theécatdon law, as amended by section 62 of
part A of chapter 3 of the laws of 2005, are amdrdaead as follows:

1. The department shall establish and enforcelatds of instruction, personnel
gualifications and other requirements for educasiervices or programs, as determined by rules of
the regents and regulations of the commissioneh mespect to the individual requirements of
children who are in full-time residential care atilities or homes operated or supervised by aatg st

department or agency or political subdivision ahallsrequire that credits accrued by children in

programs that conform to such standards shalldmsfierable to any school to which the child is

transferred following the residential care. Theutations shall direct the school district to co@ter

to the extent possible, with the agency with whtad child is placed to coordinate the timing of the

child’s release from the program with enrollmensatinool so as to be minimally disruptive for the

child and further his or her best interegise department shall cooperate with the officetolidren

and family services, the department of mental mg@nd local departments of social services with
respect to educational and vocational training o for children placed with, committed to or
under the supervision of such agencies. The depattsiall promulgate regulations requiring the

cooperation of local school districts in facilitagithe [prompt] enrollment within no more than five

business daysf children who are released or conditionally asked from residential facilities
operated by or under contract with the office dfdilen and family services, the department of
mental hygiene and local departments of socialices\and in implementing plans for release or
conditional release submitted to the family countspiant to paragraph (c) of subdivision seven of

section 353.3 and paragraphs (iii) and (iv) of $uibtbn (a) of section seven hundred fifty-sikthe

family court act and the educational componentseoianency hearing reports submitted pursuant to
section one thousand eighty-nine of the family taat. Such regulations regarding the educational

components of permanency hearing reports subnptieslant to section one thousand eighty-nine of
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the family court act shall be developed in conjiorcivith the office of children and family services

Such requlations shall facilitate the retentiorhifdren placed or remanded into foster care iir the

original schools and, if that is not feasible oredmined to be in the child’s best interests, regthe

enrollment of the children in school and transfiem@&cessary records within no more than five

business days of receipt by the original schoalasice of the child’'s placement into foster care.

Nothing herein contained shall be deemed to agpigtponsibility for the provision or payment of
care, maintenance or other services subject tprihasions of the executive law, mental hygiene
law, social services law or any other law.

2. The commissioner shall prepare a report anthgubto the governor, the speaker of the
assembly and the temporary president of the séydbecember thirty-first, nineteen hundred
ninety-six and on December thirty-first of eachessive year. Such report shall contain, for each
facility operated by or under contract with theicgfof children and family services that provides
educational programs, an assessment of eachyactdampliance with the rules of the board of
regents, the regulations of the commissioner, hisdchapter. Such report shall include, but not be
limited to: the number of youth receiving servicesler article eighty-nine of this chapter; the
office’s activities undertaken as required by sulsibns one, two, four and eight of section
forty-four hundred three of this chapter; the numidfeyouth receiving bilingual education services;
the number of youth eligible to receive limited Esig proficient services; interviews with facility
residents conducted during site visits; librarywsmss; the ratio of teachers to students; the
curriculum; the length of stay of each youth arelnlamber of hours of instruction provided;
instructional technology utilized; the educatiosetvices provided following the release and
conditional release of the youth, including, but imited to, the implementation of requirements fo
the_promptenroliment of such youth in school contained isngl for release and conditional release
submitted to the family court pursuant to paragr@piof subdivision seven of section 353.3 and

paragraphs (iii) and (iv) of subdivision (a) of 8ea seven hundred fifty-siaf the family court act

and in the education components of permanencyrigeegports submitted pursuant to section one
thousand eighty-nine of the family court act anel ¢tbmpliance by local school districts with the
regulations promulgated pursuant to subdivisionafrtlis section; and any recommendations to
ensure compliance with the rules of regents, réguls of the commissioner, and this chapter.

811. The opening paragraph of subdivision 1 ofieeet09-e of the social services law, as
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amended by section 60 of part A of chapter 3 ofdles of 2005, is amended to read as follows:
With respect to each child who is identified byaedl social services district as being
considered for placement in foster care as defimaéction one thousand eighty-seven of the family
court act by a social services district, such distwithin thirty days from the date of such
identification, shall perform an assessment ofcthi&el and his or her family circumstances. Where a

child has been removed from his or her home anckdlinto foster care as defined in section one

thousand eighty-seven of the family court act, cid@ or placement pursuant to article seven of the

family court actor nonsecure or limited secure placement purswaatticle three of the family court

act within thirty days of such removal, detentionpteicementthe local social services district shall

perform an assessment of the child and his orareily circumstances, or update any assessment
performed when the child was considered for placgnfny assessment shall be in accordance with
such uniform procedures and criteria as the officehildren and family services shall by regulation
prescribe. Such assessment shall include the foltpw

812. Subdivision 1 of section 243 of the execulawe, as amended by part A of chapter 56
of the laws of 2010, is amended to read as follows:

1. The office shall exercise general supervisiogr the administration of probation services
throughout the state, including probation in fanaiburts and shall collect statistical and other
information and make recommendations regardingtiministration of probation services in the
courts. The office shall endeavor to secure thectffe application of the probation system and the
enforcement of the probation laws and the lawgirgldo family courts throughout the state. After
consultation with the state probation commissibe,dffice shall recommend to the commissioner
general rules which shall regulate methods andgolw® in the administration of probation services,
including investigation of defendants prior to e, and children prior to adjudication,
supervision, case work, record keeping, and acaagimrogram planning and research so as to
secure the most effective application of the proibasystem and the most efficient enforcement of

the probation laws throughout the state. Such shedl permit the establishment of a program of

intensive supervision for juveniles directed toeige such services pursuant to paragraph (e) of

subdivision three of section 353.2 or subdivisiehdf section seven hundred fifty-seven of the

family court act, which may require participatiopthe juveniles in community-based rehabilitative

programs. Such rules shall include, but not betéichto: specification of the maximum caseload
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levels and training required for intensive supeoviprobation officers; the frequency and nature of

probation contacts with juveniles in the progranoho®ls and other agencies; and supervision,

treatment and other services to be provided to guamiles. Such rules shall further provide fag th

establishment of a program of electronic monitofimguveniles who are the subjects of juvenile

delinquency petitions and would otherwise be dethiprior to disposition pursuant to subdivision

three of section 320.5 of the family court act fmdadjudicated juvenile delinqguents placed on

probation on condition of cooperation with a pragraf electronic monitoring pursuant to paragraph

(e) of subdivision three of section 353.2 of theifs court act.Such rules shall provide that the

probation investigations ordered by the court isigigated felony act cases under subdivision one of
section 351.1 of the family court act shall havienity over other cases arising under articlesehre
and seven of such act. When duly adopted by therassmoner, such rules shall be binding upon all
probation officers and when duly adopted shall itheeforce and effect of law, but shall not
supersede rules that may be adopted pursuant farthky court act. The office shall keep informed
as to the work of all probation officers and slfi@m time to time inquire into and report upon thei
conduct and efficiency. The office may investigdwe work of any probation bureau or probation
officer and shall have access to all records antairon offices. The office may issue subpoenas to
compel the attendance of witnesses or the produofibooks and papers. The office may administer
oaths and examine persons under oath. The offiger@eammend to the appropriate authorities the
removal of any probation officer. The office magrfr time to time publish reports regarding
probation including probation in family courts, ahe operation of the probation system including
probation in family courts and any other informati@garding probation as the office may determine
provided expenditures for such purpose are witmounts appropriated therefor.

813. This act shall take effect on the first d&pril after it shall have become a law;
provided, however, that any regulations necessarihe implementation of this act shall be

promulgated on or before such effective date.
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9. Orders for recoupment of over-payments of chilpp®rt in
Family and Supreme Court proceedings
[F.C.A. 8451; D.R.L. §240]

Neither the Family Court Act nor the Domestic Rielas Law address an issue that is frequently
presented in both Family and Supreme Court proogsdtihat is, the question of whether a support
obligor who has overpaid on a child support ordaymecoup all or part of those payments. New
York’s statutory framework is silent as to whethezoupment should be available at all and, if so,
what court, if any, should entertain such applaradi what the standard should be, whether
recoupment should be credited toward future suppaatrearages and over what period of time
payments should be made or credited. Since théiegjtavor court intervention to provide redress to
a party who has overpaid in particular cases irclvkie recipient of the payments has been unjustly
enriched, the Family Court Advisory and Rules Cottariis proposing this measure to fill this
substantive and procedural void.

First, the Committee’s proposal provides that thercthat issued or modified the child
support order for which an overpayment is allegesspsses continuing jurisdiction over an
application for recoupment. This would make cléat such applications may not be made in a local
small claims, civil, district, city, town or villagcourt, but must be made in the court that issued
modified the child support order in question. | ttase of an order issued by a Supreme Court
without a reservation of exclusive jurisdictione thamily Court would also be authorized to
adjudicate a recoupment application. The propdsal@ecludes an application for recoupment of
payments made to cover a period prior to the exist®f a child support order, which had been the
ground for denial of recoupment in the Appellatgifion, Second Department, case of Foxx
Foxx, 114 A.D.2d 605, 494 N.Y.S.2d 446 (3d Dept., 1985)

Second, the measure provides a standard for deti@gnwvhether recoupment of all or part of
an alleged overpayment would be appropriate, thdthere the interests of justice require,” aslwel
as specification of the proof required. The appliaaould need to provide proof of the overpayment,
as well as proof “that the amount of the recoupna@t the method and rate of its collection will not
substantially impair the custodial parent’s abitiymeet the financial needs of the child or cleifd?
Finally, the court would be required to state @&asons on the record for any order granting or
denying recoupment.

While some appellate courts have permitted recompiesupport overpayments in certain
circumstances, recoupment has frequently beendieni¢he basis of a long-standing public policy
against recoupmertbee, e.g.Mairsv. Mairs 61 A.D.3d 1204 (8 Dept., 2009); Taddonia
Wasserman-Taddonié1l A.D.3d 935, 858 N.Y.S.2d 721 (2d Dept., 2008atter of Annette M.R
v. John W.R.45 A.D.3d 1306, 845 N.Y.S.2d 616"(®ept., 2007); Coliccv. Ruhm 20 A.D.3d 891,
798 N.Y.S.2d 280 (ADept., 2005); Niewadowski Dower, 286 A.D.2d 948, 731 N.Y.S.2d 420"(4
Dept., 2001); Baraby. Baraby 250 A.D.2d 201, 205, 681 N.Y.S.2d 826 (3d Deff298). While
none of these cases explain the rationale or idtss public policy, it is safe to assume that,
consistent with the underpinnings of the Family €dict, the Domestic Relations Law and
specifically the Child Support Standards Act, thelc policy disfavoring recoupment must be
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rooted in a concern for the best interests of thielien involved.

Assuming this is the case, the Committee’s propigsadrefully tailored to incorporate this
public policy while at the same time permitting ttwurts, where justice warrants, to provide a fair
result to a support obligor in circumstances inahitthe child or children will not be harmed. The
measure is not suggesting a balancing of intebegtsnstead, includes lack of hardship to the
children as an element of proof that the appliéantecoupment must demonstrate in addition to the
overpayment itself. The Court would be authorizedrder partial recoupment in order to obviate
any hardship to the children. Inclusion of the fegment for proof that the amount of the
recoupment itself, as well as both the method atelaf its collection, will not create a financial
hardship for the custodial parent in meeting th&shor children’s financial needs is, in fact,
consistent with case law in several other statashthve required lack of hardship to the childrea a
prerequisite for recoupmetit.

The circumstances that give rise to overpaymentdidd support are varied. Notably, where
a mother obtained a child support order in New Yattkr a Connecticut order of support had expired
upon the child’s eighteenth birthday, the CourAppeals, in Spencer. Spencer10 N.Y.3d 60, 853
N.Y.S.2d 274 (2008), reversed the New York ordethenground that Connecticut possessed
exclusive, continuing jurisdiction under the Unifointerstate Family Support Act. The Court
remanded the matter, inter alia, for a determimategarding recoupment. Perhaps the most common
situation where recoupment has been approved byscoas been where a court has ordered a
downward modification of a child support order, b Support Collection Unit of the county
Department of Social Services has not immediatdyced the previously applicable automatic
income deduction ordeBee, e.gErancisv. Francis 156 A.D.2d 637, 548 N.Y.S.2d 816 (2d Dep't
1989). Recoupment has also been approved whengpaiiaie court reversed a lower court order for
child support on the ground that it involved a m@eation of, or faulty mathematical calculation
under, theChild Support Standards AcEege.g, Peopleex rel Breitsteinf.k.a. Aaronsonv.
Aaronson 3 A.D. 3d 588, 771 N.Y.S. 2d 159 (2d Dep't 2004has also been permitted where a
parent prepaid child support for a period in whioh child no longer lived with the recipient of the
paymentsSee e.g., Aulow. Yukhananova31l Misc.3d 1226(A), 929 N.Y.S.2d 198, 2011 WL
1833263, 2011 N.Y. Slip Op. 50853(U) (Sup. Ct., éneCo., 2011). Finally, recoupment may be
justified where a support obligor, who is makingmpants pursuant to a child support order, or a
support obligor's employer, who is automaticallyldeting child support payments from the support
obligor's paycheck, is unaware that the child, wthe beneficiary of the order, has become
emancipated through marriage.

For each of these situations, as well as othetsiag arise, the interests of justice may be

%2 See, e.gGriessv. Griess 9 Neb. App. 105, 608 N.W.2d 217 (2000); In re Néae of DiFatta306 Ill. App.
3d 656, 239 Ill. Dec. 795, 714 N.E.2d 1092 (2d DiS99); In re Marriage of Olse@29 Ill. App. 3d 107, 171 Il
Dec. 39, 593 N.E.2d 859 (1st Dist. 1992); ZofwaKofcak 8 Conn. L. Rptr. 18, 1992 WL 360591 (Conn. Super.
Ct. 1992); Pellar. Pellar, 178 Mich. App. 29, 443 N.W.2d 427 (1989); Toppefopper 553 A.2d 639 (Del.
1988).See generallyRight to Credit on Child Support for Previous @vayment to Custodial Parent for Minor
Child While a Child is Not Living With Obligor Pang” 7 A.L.R.6th 411 (2005).
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shown to warrant recoupment of all or a portiothef overpayments, with the rate and mode of
recoupment dictated by the particular facts ofdéiee and needs, if any, of the child. The
Committee’s proposal would provide a needed ctation that courts issuing or modifying child
support orders have jurisdiction to vindicate thigerests and would fill a long-standing procedlura
void in New York State’€hild Support Standards Act.

Proposal

AN ACT to amend the family court act and the donea®tiations law, in relation to recoupment of
overpayments of child support in family and supreoert

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 451 of the family court actneaded by adding a new subdivision 3 to
read as follows:

3. The court that issued a child support ordemooraler of modification under this act has

continuing jurisdiction over motions seeking recagmt of overpayments of child support. Where an

order was issued by the supreme court withoutexvasion of jurisdiction or was transferred or

referred to the family court, the family court mexercise jurisdiction over an application for

recoupment. Where the interests of justice reqthecourt may allow recoupment of all or part of

the overpayment of a child support obligation upowof of the overpayment and upon proof that the

amount of the recoupment and the method and rats obllection will not substantially impair the

custodial parent’s ability to meet the financiagdg of the child or children. The court shall stiEe

reasons on the record for any order issued undestibdivision.

82. Section 240 of the domestic relations law israahee by adding a new subdivision 6 to
read as follows:

6. The court that issued a child support ordemooraler of modification under this act has

continuing jurisdiction over motions seeking recagmt of overpayments of child support. Where an

order was issued by the supreme court withoutexvation of jurisdiction or was transferred or

referred to the family court, the family court mexercise jurisdiction over an application for

recoupment. Where the interests of justice reqthecourt may allow recoupment of all or part of

the overpayment of a child support obligation upowof of the overpayment and upon proof that the

amount of the recoupment and the method and rats obllection will not substantially impair the
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custodial parent’s ability to meet the financiagdg of the child or children. The court shall stie

reasons on the record for any order issued undestibdivision.

83. This act shall take effect on the ninetieth atgr it shall have become a law.
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10.  Orders of protection in termination of paremigits
proceedings, child protective proceedings and peemay
hearings regarding children freed for adoption
[F.C.A. 88634, 1029; 1056, 1089; Soc. Serv8B84-b; Exec. L. §221-a]

In most cases, the conclusion of a terminationanéptal rights proceeding marks the
beginning of a new phase for a child in foster carsignificant step toward a stable, permanent
home, most often through adoption. Sometimes,qaatily in the case of kinship adoptions or
mediated agreements, permanency is achieved véturttlerstanding, agreed upon by everyone
involved, that some contact should continue withc¢hild’s birth family and that such contact would
be in the child’s best interests. However, in samséances, continuing contact with the birth family
would endanger the child and destabilize his omiesv family. Indeed, in rare cases, stalking
behavior by disturbed birth parents has posediauseimpediment to the adoption of their children,
has caused prospective adoptive parents to becoieaent about whether to finalize the
adoptions and has caused serious upset and hdlne ¢bildren themselves. Unfortunately, since
prospective adoptive or foster parents do not rieetiefinition of family contained in Article 8 of
the Family Court Act, the current statutory struetprovides no vehicle to protect children andrthei
new families short of a criminal prosecution far@n-family offense.

An additional problem confronting victims of famiyolence, both adults and children, in
child protective cases is the heavy burden crdaygtie extremely short duration of orders of
protection against family members, a period fartndhan applicable periods for orders in family
offense, custody, visitation, child support ancepaity proceedings. Subdivision one of 1056 of the
Family Court Act authorizes an order of protectamainst respondent parents, persons legally
responsible for a child’s care and such persor®isgs in child neglect and abuse proceedingstto las
only as long as a child protective dispositionalesrSeeMatter of Kole HH 84 A.D.3d 1518 (3
Dept., 2011); Matter of Patricia B61 A.D.3d 861 (2d Dept., 200%e. app. deniedl3 N.Y.3d 713
(2009); Matter of Andrew Y 44 A.D.3d 1063 (2d Dept., 2007); Matter of Carel§, 38 A.D.3d
786 (2d Dept., 2007)ye. app. denied® N.Y.3d 805 (2007); Matter of Amanda WW3 A.D.3d
1256 (¥ Dept., 2007);_ Matter of Collin H28 A.D.3d 806 (8 Dept., 2006). Dispositions in child
protective cases includmter alia, release of a child under supervision for one y&abject to a one-
year extension, or placement of a child until tegtrpermanency hearing. Permanency hearings must
be convened for children in foster care, as wetlhaklren directly placed with relatives and other
individuals, once they have been in care for emybhths and then every six months thereaiee
Family Court Act 881052, 1054, 1055, 1057, 108%skntime limits stand in sharp contrast to the
duration limits of family offense orders of protect, which were extended by the Legislature in
2003 to up to two years or, if aggravating circianses or a violation of an order of protection are
found, up to five yearsSeeFamily Court Act 8842 [L. 2003, ch. 579]. Ordefgpootection in
custody, visitation and other civil proceedingsSimpreme and Family Court may last for specified
periods until the youngest child reaches majority.

The Family Court Advisory and Rules Committee isgmsing this measure to create a
Family Court remedy for these deficiencies. Fifs¢, proposal would amend the termination of
parental rights and permanent neglect statutesilf-@wourt Act 8634 and Social Services Law §384-
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b, to add authority for the Family Court, for gomalise after giving the birth parent notice and an
opportunity to be heard, to issue an order of gtaia in conjunction with an order of disposition
committing guardianship and custody of the childe Brder of protection may, among other
conditions, prohibit the birth parent from contaath the child and the child’s foster or pre-adepti
parent and may last for a period of up to five gearuntil the date on which the youngest chileh$ur
eighteen, whichever is earlier. Second, the prdpesald amend Family Court Act 81089 to
authorize such an order to be issued as part aifip@sition of a permanency hearing. Third, the
proposal would amend Family Court Act 81056 to adubndition to orders of protection in child
protective proceedings requiring the respondestdg awayinter alia, from a “person with whom
the child has been paroled, remanded, placed emgetl by the court...”

That children and their new families are sometimegitical need of these protections is
clear from experience in numerous cases. The Fdboilyts have had cases in which disturbed birth
parents, whose rights had been terminated, hawaated children at their schools, followed them
home from school, accosted them when playing oetidir homes, called them repeatedly on their
cell-phones and scared them at home upon havinigdagarty knock on their door on a pretext.
While not frequent, such instances cry out for legmedies. Families in such situations should not
be forced to pursue criminal prosecutions as thaly means of obtaining relief to keep their clelalr
and families safe.

Fourth, similar to orders of protection in familffense cases, orders of protection issued in
child protective proceedings against individualovane related by blood or marriage to the child or
who were members of the child’s household at tine ©f the disposition would be authorized to last
up to two years or, or, upon findings of aggravatircumstances or a violation of an order of
protection, up to five years. Such orders couléxtended upon judicial review, with notice to all
affected parties, in the context of a permaneneyihg under Article 10-A of the Family Court Act
or other post-dispositional proceeding under AetitD. The duration of orders against non-parents
and former members of the household, pursuantlidigision four of section 1056 of the Family
Court Act would be unchanged, but the proposal @ewblicitly permit the restrained party to return
to court for modification or vacatur of the ordémpootection upon a showing of a substantial change
of circumstances. Concomitantly, orders of protettn permanent neglect and other termination of
parental rights proceedings would be authorizegh&siods of up to five years. These provisions for
time-limited orders would, therefore, meet theicsims voiced by the Court of Appeals_in Matter of
Sheena .8 N.Y.3d 136 (2007), regarding lengthy orderpmiftection not subject to judicial
scrutiny.

Finally, to optimize their effectiveness, the preglowould require all of these orders of
protection to be entered onto the statewide rggatorders of protection and warrants. The regjstr
established pursuant to tRamily Protection and Domestic Violence Interventfwct of 1994L.
1994, ch. 222, 224], has become an invaluableltotbi for law enforcement and the courts. With
well over two million orders of protection in thatdbasé?® and with the database connected to the
comprehensive national “Protection Order File” niaiimed by the National Crime Information

%3 Source: NYS Office of Court Administration Divisiaif Technology.
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Center (Federal Bureau of Investigation), the tegiselps to assure informed judgments at all sage
of domestic violence cases. Significantly, legislatenacted in 2008 and amended in 2009 requires
the registry to be checked in all Family and Sugré@ourt cases of child custody and visitation, thus
making the registry a critically important resouncehese cases as welleel.2008, ch. 595; L.2009,
ch. 295. All orders, including those in child prctiee, permanency, permanent neglect and other
termination of parental rights proceedings, mustiered onto the registry in order for it to povi
the protection necessary for all victims of familglence. Law enforcement and courts need to have
confidence in the completeness and accuracy akesgpmonses to their inquiries regarding both the
existence of outstanding orders, including possiblyflicting orders, and the parties’ histories of
orders of protection.

The importance of inclusion of these orders onrélggstry cannot be overemphasized.
Domestic violence is often inextricably linked withild abuse and victims of domestic violence in
child abuse and neglect cases, including victime miay be respondents in these proceedings,
require as much protection from their abusers aghar proceedings®.If a child neglect proceeding
is brought against the abuser, the order of protecssued to protect both the abuse victim and the
children should provide as much protection as @rdéprotection issued in family offense and all
other cases — a precept that compels inclusioneobtder on the statewide domestic violence rggistr
and, consequently, on the Federal “Protection Ofdet as well. That domestic violence and child
abuse frequently coexist in homes has been wigelygnized, with estimates of the overlap ranging
from 40% to 60%6° Research has estimated that children are abusechtd 1,500 times higher than
the national average in homes where domestic wel@énalso presert Significantly, child sexual
abuse has also been closely correlated with doméstence®’ Therefore, inclusion of orders of
protection in such cases on the registry will digantly advance the Legislature's goal of providin
an integrated response in all family violence casekof protecting all victims of domestic abuse,
both parents and children, from suffering furthielence.

* Victims of domestic violence may not be chargedwthild neglect by reason of their children’s exresto
domestic violence, unless they have failed to égera minimum degree of care and unless the childereby
placed in imminent risk of impairment. NicholserScoppetta3 N.Y.3d 357 (2004). However, there are
respondents in neglect and abuse proceedings, whbeamselves also victims of family offenses, whould be
able to obtain protection for themselves and tbleildren without the burden of initiating separtmily offense
proceedings in order to obtain this relief.

5See'The Impact of Domestic Violence on Children: AfRet to the President of the American Bar
Association" (Amer. Bar Assoc., 1994), p. 18; "Diagtic and Treatment Guidelines on Domestic Viodériémer.
Medical Assoc.,19925ee alsiM, Fields, “The Impact of Spouse Abuse on Childiemd its Relevance in Custody
and Visitation Decisions in New York State,’Cdrnell J. of Law and Pub. Poli®d22, 224 (1994); A. JoneNgext
Time She’ll be Dea84 (1994) [citing, E. Stark and A. Flitcraft, "Wemand Children at Risk: A Feminist
Perspective on Child Abuse," 1&'l. J. Health Service4:97 (1988); L. McKibbenret al, "Victimization of
Mothers of Abused Children: A Controlled Study," Bddiatrics#3 (1989); L. WalkerThe Battered Woman
Syndromés9 (1984)].

®6"The Violence Against Women Act of 1990: HearingsS 2754," Senate Committee on the Judiciary,
Report 1-545, 101st Cong., 2d Sess. 37 (1990)[aitdd Zorza, "Woman Battering: A Major Cause of
HomelessnessClearinghouse Revie{pecial Issue, 1991)].

5 L. Hoff, Battered Women as Survivdz40 (1990); M. RoyChildren in the Crossfir@9-90 (1988); Hewitt
and Friedrich, "Effects of Probable Sexual Abuséo@school Children," in M.Q. Patton, edamily Sexual Abuse
59-74 (1991) [cited in J. Zorzaupra at 424-425].
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Enactment of this proposal would fill significarags in the current statutory framework
governing child welfare cases and would furtherftmelamental precept underlying the Federal and
New York StateAdoption and Safe Families Act®., that “the health and safety of children is of
paramount importanceSeeSocial Services Law 8384-b(1); 42 U.S.C. 88629B§ap70, 671(a).

Proposal
AN ACT to amend the family court act, the socialvgzes law and the executive law, in relation to

orders of protection in termination of parentahtgyproceedings, child protective proceedings
and permanency hearings regarding children freeddoption

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 634 of the family court actaasended by chapter 666 of the laws of
1976, is amended to read as follows:

8634. Commitment of guardianship and custodyhtirborders. The court may enter an order
under section six hundred thirty-one committing glvardianship and custody of the child to the

petitioner on such conditions, if any, as it degmuper._For good cause shown, the court may issue a

temporary order of protection or, upon dispositiamorder of protection to protect the child angl th

child's foster or pre-adoptive parent or parents@her designated members of the household in

which the child resides. The order may direct #spondent to observe reasonable conditions that

may include, among others, that the respondentastay from the child and from the home, school,

business or place of employment of the child orchiéd’s foster or pre-adoptive parent or paremts o

other designated members of the household in whielehild resides. Prior to issuing the order, the

court shall inquire as to the existence of anyotiders of protection involving the parties andlsh

give the respondent notice and an opportunity tbdard. The court shall state its reasons on the

record for issuing the order. An order of protattissued under this section may remain in effect fo

a period of up to five years or until the youngestd reaches the age of eighteen years of age,

whichever is earlier. A violation of an order isdusder this section may be addressed in accordance

with subdivision two of section one thousand sey«wb of this chapter.
82. Subdivision (a) of section 1029 of the fanmiburt act, as amended by chapter 41 of the

laws of 2010, is amended to read as follows:

(a) The family court, upon the application of aygon who may originate a proceeding
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under this article, for good cause shown, may isstemporary order of protection, before or after
the filing of such petition, which may contain asfithe provisions authorized on the making of an

order of protection under section one thousang ik of this article and must conform to all oéth

requirements of that section. Prior to issuingnagerary order of protection under this section, the

court shall inquire as to the existence of anyotnders of protection involving the partidssuch

order is granted before the filing of a petitiordanpetition is not filed under this article withen
days from the granting of such order, the ordell flgavacated. In any case where a petition has bee
filed and an attorney for the child has been apedinsuch attorney may make application for a
temporary order of protection pursuant to the miovis of this section.

83. The opening unlettered paragraph and paradeguf subdivision 1, subdivisions 2 and
4 of section 1056 of the family court act, as aneehioy chapter 483 of the laws of 1995, are
amended to read as follows:

1. The court may [make] issa@ order of protection in assistance or as a tiondof any

other order made under this part. [Such] Priosswiing an order of protection under this sectioa, t

court shall inquire as to the existence of anyotnders of protection involving the parties. Arder

of protection [shall] issued under this section me&yain in effect [concurrently with, shall expive

later than the expiration date of, and] for a pgedup to two years or, if the court finds aggtava

circumstances as defined in paragraph (vii) of stibidn (a) of section eight hundred twenty-seven

of this act or if the court finds that the respamdsas violated an order of protection, a periodmf

to five years. The order of protectiomay be extended concurrently with, [such othedtlherorder

[made]_issuedinder this [part] article or article ten-A of ttdst except as provided in subdivision

four of this section. The order of protection mayferth reasonable conditions of behavior to be
observed for a specified time by a person who ferbehe court and is a parent or a person legally
responsible for the child's care or the spousb@phrent or other person legally responsiblerer t
child's care, or both. Such an order may requiyesach person:

(a) to stay away from the home, school, businegdame of employment of the other spouse,

parent or person legally responsible for the chilthre, person with whom the child has been

paroled, remanded, placed or released by the ootine child, and to stay away from any other
specific location designated by the court;

2. [The] Where theourt [may also] has determined, in accordanchk thi¢ requirements of
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section one thousand seventeen, part two or, d€aple, sections one thousand fifty-two and one

thousand fifty-five of this article, taward custody of the child, during the term of téxmporary

order of protection or order of protection, as aglile,to [either]_a suitable non-respond@atrent],]

or [to an]_othemppropriate relative [within the second degreedwtable person, this award of

custody may be included in the order of protectiotemporary order of protection, as applicable

Nothing in this section gives the court power tagel or board out any child or to commit a child to
an institution or agency. In making orders of petiten, the court shall so act as to insure thahen

care, protection, discipline and guardianship efchild his_or hereligious faith shall be preserved

and protected.
4. The court may enter an order of protection pahelently of any other order made under
this part, against a person who was a member afttir@s household or a person legally responsible

for the child’s careas defined in section one thousand twelve of[tiiapter]_articleand who is no

longer a member of such household at the timeentithposition and who is not related by blood or
marriage to the child or a member of the child’s$ehold. An order of protection entered pursuant
to this subdivision may be for any period of tingeta the child’s eighteenth birthday and upon such
conditions as [the court deems necessary and ptogeotect the health and safety of the child and

the child’s caretaker] are authorized by subdivisioe of this section. The person restrained by the

order of protection may, upon a showing of a sutigihchange of circumstances, move for

modification or vacatur of the order
84. Section 1072 of the family court act, as ameenoly chapter 437 of the laws of 2006, is

amended to read as follows:

81072. Failure to comply with terms and conditiohsupervision or order of protection.

1. If, prior to the expiration of the period of arder of supervision pursuant to section one thadisan
fifty-four or one thousand fifty-seven of this até, a motion or order to show cause is filed that
alleges that a parent or other person legally resipte for a child's care violated the terms and
conditions of an order of supervision issued ursgéetion one thousand fifty-four or one thousand
fifty-seven of this article, the period of the oraé supervision shall be tolled pending dispositod
the motion or order to show cause. If, after hegrihe court is satisfied by competent proof that t
parent or other person violated the order of supenv willfully and without just cause, the court

may:
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(a) revoke the order of supervision [or of proteisfiand enter any order that might have been
made at the time the order of supervision or ofgmiion was made, or

(b) commit the parent or other person who willfudlyd without just cause violated the order
to jail for a term not to exceed six months.

2. Prior to the expiration of the period of anardf protection or temporary order of

protection issued pursuant to section six_hundngty/tfour, one thousand twenty-nine, one thousand

fifty-six or one thousand eighty-nine of this algior subdivision thirteen of section three hundred

eighty-four-b of the social services law, a motayrorder to show cause may be filed that allegat th

a parent or other person legally responsible forill's care violated the terms and conditionsuchs

order willfully and without just cause. If, afteedring, the court is satisfied by competent prbaf t

the parent or other person violated the order ofgation or temporary order of protection willfully

and without just cause, the court may:

(a) revoke or modify the order of protection or peErary order of protection and enter any

order that might have been made at the time suddr tvad been issued, or

(b) issue an order in accordance with sectionst éighdred forty-two-a or eight hundred

forty-six-a of this act.

85. Clause (D) of subparagraph (viii) of paragrapdf subdivision (d) of section 1089 of the
family court, as added by chapter 3 of the law20#5, is amended to read as follows:

D. [The] In the case of a child who has not beeerd for adoption, theourt may make an

order of protection in the manner specified byiseocbne thousand fifty-six of this [act] chapter
assistance or as a condition of any other ordelernader this section. The order of protection may
set forth reasonable conditions of behavior to lieeoved for a specified period of time by a person

before the court for the protection of the childl dne child's foster or pre-adoptive parent or p&re

and other designated members of the householdichvitne child resides. Prior to issuing an order

of protection under this section, the court shajliire as to the existence of any other orders of

protection involving the parties and the childthe case of a child freed for adoption, the cdort,

good cause shown, may issue an order of proteditenting a person whose parental rights had been

terminated or surrendered to observe reasonabtiitmors enumerated therein in order to protect the

child and the child's foster or pre-adoptive pamrarents and other designated members of the

household in which the child resides. The condgioray include, among others, that such person

-172-



shall stay away from the child and from the honecbpsl, business or place of employment of the

child or the child’s foster or pre-adoptive parenparents or other designated members of the

household in which the child resides. The order ordy be issued after the person or persons

restrained by the order have been given noticeaamapportunity to be heard. The court shall state i

reasons on the record for issuing the order. Ircdse of a child freed for adoption or for whom a

termination of parental rights proceeding is pegdthe court may issue an order of protection or

temporary order of protection, as applicable, ioagance with subdivision thirteen of section three

hundred eighty-four-b of the social services lawidlation of an order issued under this sectioly ma

be addressed in accordance with subdivision twseofion one thousand seventy-two of this chapter

86. Section 384-b of the social services law ieraed by adding a new subdivision 14 to
read as follows:

14. For good cause shown, the court may issuspdeary order of protection or, upon

disposition, an order of protection to protect ¢hdd and the child's foster or pre-adoptive pamnt

parents and other designated members of the hddsehshich the child resides. The order may

direct the respondent to observe reasonable condithat may include, among others, that the

respondent stay away from the child and from thmdnaschool, business or place of employment of

the child or the child’s foster or pre-adoptivegrdror parents or other designated members of the

household in which the child resides. Prior toilsguhe order, the court shall inquire as to the

existence of any other orders of protection invaivihe parties and shall give the respondent notice

and an opportunity to be heard. The court shalk sta reasons on the record for issuing the order.

An order of protection issued under this sectioly nemain in effect for a period of up to five years

or until the youngest child reaches the age oftegyears of age, whichever is earlier. A violatio

of an order issued under this section may be adedes accordance with subdivision two of section

one thousand seventy-two of the family court act.

87. Subdivision 1 of section 221-a of the exeautaw, as amended by sections 14 and 67 of
part A of chapter 56 of the laws of 2010, is amehiteread as follows:

1. The superintendent, in consultation with thasiton of criminal justice services, office of
court administration, the state office for the gnetiton of domestic violence and the division for
women, shall develop a comprehensive plan for stebéishment and maintenance of a statewide

computerized registry of all orders of protectiesued pursuant to articles four, five, six [amijht,
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ten and ten-af the family court act, section 384-b of the sbservices lawsection 530.12 of the

criminal procedure law and, insofar as they invalietims of domestic violence as defined by
section four hundred fifty-nine-a of the sociahsees law, section 530.13 of the criminal procedure
law and sections two hundred forty and two hundifgdtwo of the domestic relations law, and
orders of protection issued by courts of compgtamddiction in another state, territorial or triba
jurisdiction, special orders of conditions issuedgpiant to subparagraph (i) or (ii) of paragraphofo
subdivision one of section 330.20 of the criminaqgedure law insofar as they involve a victim or
victims of domestic violence as defined by sulxiom one of section four hundred fifty-nine-a of
the social services law or a designated withesgtoesses to such domestic violence, and all
warrants issued pursuant to sections one hundtgdtree and eight hundred twenty-seven of the
family court act, and arrest and bench warranttefised in subdivisions twenty-eight, twenty-nine
and thirty of section 1.20 of the criminal procesliaw, insofar as such warrants pertain to orders o
protection or temporary orders of protection; pdad, however, that warrants issued pursuant to
section one hundred fifty-three of the family coaet pertaining to articles three[,] and seven [and
ten] of such act and section 530.13 of the crimpgmatedure law shall not be included in the registr
The superintendent shall establish and maintaih segistry for the purposes of ascertaining the
existence of orders of protection, temporary ordérzrotection, warrants and special orders of
conditions, and for enforcing the provisions ofggaaph (b) of subdivision four of section 140.10 of
the criminal procedure law.

88. This act shall take effect on the ninetieth aléer it shall have become a law.
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11.  Stays of administrative fair hearingsaregng
reports of child abuse or maltreatment
[F.C.A. 881039, 1051; Soc. Serv. L.8822(4), 42242%-a(1)]

Two parallel systems, one judicial and one admmaitiste, coexist to determine the validity of
reports of suspected child abuse or maltreatmentticted in the statewide central registry. Because
these systems operate on different tracks witleitfit time-frames, they sometimes produce
disparate results that can be extremely harmftiieachildren and families involved. Because fair
hearings are being held in increasing numbers atidgreater dispatch than in the past, the problem
of harmful, disparate results has escalated. ThalfF&ourt Advisory and Rules Committee is
proposing this measure to ensure that, in casehich parallel Family Court and administrative
proceedings are in progress, the administrativehigaring process would not precipitously advance
without awaiting the outcome of the Family Courtttea

Under existing law, a report of suspected childsgbor maltreatment that is determined upon
investigation to be supported by some credibleeswté may form the basis for a child protective
petition in Family Court pursuant to Article 10tbe Family Court Act. In accordance with the due
process protections afforded by the Family Coutt Adges of the Family Court may make findings
of child abuse or neglect by a preponderance oéWence or, in particularly serious cases, may
make findings of severe or repeated child abusddar and convincing evidence. Once findings are
made, cases proceed to disposition, which resufiaal determinations of whether children are in
need of protectiorSeeFamily Court Act 881047, 1051, 1052. Alternativedyn consent of the
parties, cases may be adjourned in contemplatiaiisafissal for a period not to exceed one year
upon designated terms and conditions which, if dedpwith, result in dismissal of the proceedings.
SeeFamily Court Act 881039, 1039-a.

Existing law permits individuals, who are the sulgeof reports of suspected child abuse or
maltreatment, to challenge those reports adminiisgig by requesting that the findings be amended,
even while Family Court proceedings are pendindadn, the subjects of reports are required to
request such amendments within 90 days of beinfetthat the child protective agency has found
the report to be “indicatedi’e., supported by credible evidence. The investigatimtyl protective
agency must send the relevant records to the Naw State Office of Children and Family Services
(OCFS) within 20 days of a request by OCFS and OQESt make its determination regarding the
request to amend within 15 days of receiving tloemds.SeeSocial Services Law 8422(8). Reports
reviewed and determined by OCFS not to be indichyed fair preponderance of the evidence must
be amended to be “unfounded,” which would preclindé use in court or for any purpose other than
limited use by child protective agencies in subsedinvestigationsSeeSocial Services Law
8422(5). If OCFS declines to amend the report wi80 days, or if the report is found upon the
agency’s review to be supported by a fair prepam=s of the evidence, the report may be the
subject of a fair hearing at which the agency hasiurden of sustaining the report (or, as the case
may be, supporting its disclosure as reasonaldya@lto employment) by a preponderance of the
evidenceSeeMatter of Lee T.Tv. Dowling, 87 N.Y.2d 699 (1996).

In many, if not most, cases, the Family Court pealieg has concluded prior to the resolution
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of the administrative review and fair hearing pssdndeed, the Legislature clearly contemplated
that the administrative process would be informgditd, in cases in which a judicial adjudication
has been made, bound by the results of the jugomeeding. Section 422(8)(b) of the Social
Services Law provides that the fact that the Fa@dowrt has made a finding of child abuse or neglect
regarding an allegation forming the basis of a repbchild abuse or maltreatment creates an
“irrebuttable presumption” that a fair preponderan€ the evidence supports the allegation. A
Family Court finding is thus conclusive proof bgtsite of the fact that a report is “indicated” aasl,
noted, is dispositive as well of whether an alleyaof abuse or neglect against the subject of the
report (the “Respondent” in the Family Court pratiag) has been proven by a preponderance of the
evidence or, in cases of severe or repeated dbildea by the higher level of clear and convincing
evidence. The conclusive effect of a Family Coumtlihg was recognized by the Supreme Court,
Appellate Division, First Department in McReynold<City of New York 18 A.D.3d 316 (% Dept.,
2005),lve. app. deniedb N.Y.3d 707 (2005)ert. dismissed sub nokticReynoldsv. Office of

Children and Family ServiceS46 U.S. 1027 (2005). (Family Court abuse findingports retention

of maltreatment reports on State Central Register).

However, in some cases the Family Court proceadistll pending when the statutory
deadline looms for resolution of the administragwecess. Unfortunately, the statute is silent on
what impact the pendency of an unresolved FamilyrGCzase should have on the administrative
process. This has led to anomalous results, inoducases in which the administrative review or fair
hearing resulted in a determination that the relpadt been “unfounded,” although the Family Court
ultimately determined the case to be fully proveder Article 10 of the Family Court Act. One
disturbing example was an adoption case in whielptiospective adoptive parent received a
clearance from the child abuse registry, even thalg had been adjudicated in Family Court for
child abuse. In some instances in which the adinatisge amendment of the report as “unfounded”
has occurred prior to the adjudication of the Fai@iburt proceeding, the conversion of the report to
“unfounded” has precluded its admissibility in femily Court proceeding, notwithstanding its clear
admissibility pursuant to Family Court Act 8104€() In other cases, the administrative process has
operated entirely without reference to the Famiby process, with administrative law judges
unaware that Family Court judges have made adjtidicathat should, in fact, trigger the
irrebuttable presumption that such reports aretanbated (“indicated”).

The Committee is proposing a simple solution te t@nundrum that is designed to
harmonize the administrative and judicial proces$hs proposal would amend sections 22(4),
422(8) and 424-a(1) of the Social Services Lawrtwigle that where a proceeding pursuant to
Article 10 of the Family Court Act is pending inrRdly Court with respect to a child named in a
child abuse or maltreatment report, the time pearfod amendments and for requesting and resolving
fair hearings should not begin to run until the Bar@ourt matter has been concluded. The
administrative process must, therefore, await padigion of the Family Court proceeding or the
conclusion of a period of an adjournment in contiaxtngn of dismissal of the Family Court case,
whichever occurs later. Further, where a Familyr€proceeding is pending, the local child
protection agency (the Petitioner in the Family @ooatter) must provide the NYS OCFS with
copies of pleadings and court orders and must réipeistatus of the action. NYS OCFS would then
be required to defer its administrative review datermination until the conclusion of the Family
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Court case. Additionally, conforming amendmentsraaele to Social Services Law §8422(8) and
424-a to incorporate the “fair preponderance ofetvidence” standard of Social Services Law 8424-
a(1)(e)(iv) enacted by chapter 323 of the LawsG&f&

These requirements for an automatic stay, traméfieecessary records and status reports will
prevent the administrative and judicial processes foperating at cross-purposes and will avoid
inconsistent results. In ensuring that administeairocesses will be resolved with the benefit of
knowledge of the outcome of the Family Court caaesd,in protecting the admissibility of necessary
records in Family Court, this proposal will sigodntly further the goals of justice and accuracy in
both the administrative and judicial realms.

Proposal

AN ACT to amend the family court act and the sosg&lvices law, in relation to administrative fair
hearings regarding reports of child abuse or ntitnent in the state central registry

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 1039 of the family court acnsended by adding a new subdivision (h)
to read as follows:

(h) The petitioner shall notify the office of chih and family services, in accordance with

sections 422 and 424-a of the social servicesdaihe outcome of an adjournment in

contemplation of dismissal pursuant to this sectimcluding dismissal of the petition upon

expiration of the adjournment or, where the proaegtas been restored to the calendar, of any

proceedings under this article following such resion.

82. Section 1051 of the family court act is amehbg adding a new subdivision (g) to read
as follows:

(a) The petitioner shall notify the office of chith and family services, in accordance with

sections 422 and 424-a of the social servicesdhany findings of abuse or neglect and of any

orders of dismissal entered pursuant to this sectio

83. Paragraph (a) of subdivision 4 of section 2he social services law, as added by
chapter 473 of the laws of 1978, is amended to asddllows:

(a) Except as provided in paragraph (c) of subdixiswo of section four hundred
twenty-four-a of this chapter and in paragraphofithis subdivision, any appeal pursuant to this

section must be requested within sixty days afterdate of the action or failure to act complained
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of. However, where a proceeding pursuant to arterbeof the family court act is pending with

respect to a child named in a child abuse or nalrent report that is the subject of an appeal

pursuant to sections four hundred twenty-two or faundred twenty-four-a of this chapter, the

period to request an appeal shall not commencepamnging appeal shall be stayed and the appeal

shall not be determined until the disposition aftséamily court proceeding or until the conclusion

of the period of any adjournment of such proceedintpntemplation of dismissal, whichever is

later.

84. Paragraphs (a) and (b) of subdivision 8 ofieee 22 of the social services law,
paragraph (a) as amended by chapter 323 of thedB2308 and paragraph (b) as amended by
chapter 12 of the laws of 1996, are amended toasddllows:

(a)(i) At any time subsequent to the completiothef investigation but in no event later than
ninety days after the subject of the report isfreatithat the report is indicated the subject may
request the commissioner to amend the record aktart. If the commissioner does not amend the
report in accordance with such request within ryigietys of receiving the request, the subject shall
have the right to a fair hearing, held in accor@anih paragraph (b) of this subdivision, to
determine whether the record of the report in #@ral register should be amended on the grounds
that it is inaccurate or it is being maintainecgimanner inconsistent with this title. Where a

proceeding pursuant to article ten of the familyrt@ct is pending with respect to a child named in

the child abuse or maltreatment report that istigect of a request to amend under this sectien, t

ninety-day period to request an amendment of thertend the ninety-day period for the

commissioner to amend the report shall not commandeany pending request to amend the report

shall be stayed until the disposition of such fgmdurt proceeding or until the conclusion of the

period of any adjournment of such proceeding inemplation of dismissal, whichever is later.

(i) Upon receipt of a request to amend the readra child abuse and maltreatment report
the office of children and family services shalhiediately send a written request to the child
protective service or the state agency which wsggaesible for investigating the allegations of abus
or maltreatment for all records, reports and othirmation maintained by the service or state
agency pertaining to such indicated report. Theiseior state agency shall as expeditiously as
possible but within no more than twenty working slay receiving such request, forward all records,

reports and other information it maintains on sunchicated report to the office of children and
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family services, including a copy of any petitiamdecourt order or orders with respect to a

proceeding pursuant to article ten of the familyrt@ct either pending or disposed of regardindnsuc

report. Where a proceeding pursuant to articleofehe family court act is pending regarding a ahil

named in the child abuse or maltreatment repottishihe subject of a request to amend under this

section, the child protective service or state ageas applicable, shall report the status of ameilfy

court proceeding to the office of children and flgrservices, which shall defer its review and

determination pending the disposition of the prdagg or conclusion of any period of adjournment

of the proceeding in contemplation of dismissaliolbver is later. Immediately upon the disposition

of the proceeding or conclusion of any adjournniembntemplation of dismissal, the child

protective service or state agency, as applicabia] report the disposition of the proceeding or

outcome of the adjournment in contemplation of désal, to the office of children and family

services The office of children and family services stedlexpeditiously as possible but within no
more than fifteen working days of receiving suchtenals from the child protective service or state
agency, review all such materials in its possessomterning the indicated report and determine,
after affording such service or state agency eorestsle opportunity to present its views, whether
there is a fair preponderance of the evidencentbtfiat the subject committed the act or acts odi ch
abuse or maltreatment giving rise to the indicaggbrt and whether, based on guidelines developed
by the office of children and family services puwastto subdivision five of section four hundred
twenty-four-a of this title, such act or acts cob&lrelevant and reasonably related to employmfent o
the subject of the report by a provider agencgleédmed by subdivision three of section four
hundred twenty-four-a of this title, or relevantiaeasonably related to the subject of the report
being allowed to have regular and substantial @bntéh children who are cared for by a provider
agency, or relevant and reasonably related topgheo&al or disapproval of an application submitted
by the subject of the report to a licensing ageasydefined by subdivision four of section four

hundred twenty-four-a of this title. In determiniwtether there is a fair preponderance of the

evidence that the subject committed the act orafatkild abuse or maltreatment giving rise to the

indicated report, the fact that there is a famdurt finding of abuse or neglect against the subrec

regard to an allegation contained in the reportl sheate an irrebuttable presumption that the

allegation is substantiated by a fair preponderafitie evidence.

(iiN) If it is determined at the review held pursiido this paragraph (a) that there is no
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credible evidence in the record to find that thieject committed an act or acts of child abuse or

maltreatment, the [department] office of childrem d&amily serviceshall amend the record to

indicate that the report is "unfounded" and natify subject forthwith.
(iv) If it is determined at the review held purstitmthis paragraph (a) that there is [some

credible]_a fair preponderance of tdedence in the record to find that the subjechicutted such

act or acts but that such act or acts could noeleeant and reasonably related to the employmfent o
the subject by a provider agency or to the sulljestg allowed to have regular and substantial
contact with children who are cared for by a previdgency or the approval or disapproval of an
application which could be submitted by the subjec licensing agency, the [department] office of

children and family serviceshall be precluded from informing a provider @ehsing agency which

makes an inquiry to the [department] office of dhein and family servicgsursuant to the

provisions of section four hundred twenty-four-afus title concerning the subject that the person
about whom the inquiry is made is the subject ohaicated report of child abuse or maltreatment.

The [department] office of children and family seesshall notify forthwith the subject of the

report of such determinations and that a fair Imggias been scheduled pursuant to paragraph (b) of
this subdivision. The sole issue at such heariag] ble whether the subject has been shown by

[some credible] a fair preponderance of évedence to have committed the act or acts ofichluse

or maltreatment giving rise to the indicated report

(v) If it is determined at the review held pursutmthis paragraph (a) that there is [some

credible]_a fair preponderance of #xeédence in the record to prove that the subjectritted an

act or acts of child abuse or maltreatment anddheth act or acts could be relevant and reasonably
related to the employment of the subject by a glewvagency or to the subject being allowed to have
regular and substantial contact with children cdoedby a provider agency or the approval or
disapproval of an application which could be subaditoy the subject to a licensing agency, the

[department] office of children and family servicdsall notify forthwith the subject of the repoft o

such determinations and that a fair hearing has beleeduled pursuant to paragraph (b) of this
subdivision.

(b)(i) If the [department] office of children andrhily serviceswithin ninety days of

receiving a request from the subject that the koba report be amended, does not amend the

record in accordance with such request, the [deyant] office of children and family servicehall

-180-



schedule a fair hearing and shall provide notichefscheduled hearing date to the subject, the
statewide central register and, as appropriatideahild protective service or the state agencghvh

investigated the report. Where a proceeding putdoaarticle ten of the family court act is pending

with respect to a child named in a child abuse altn@atment report that is the subject of a request

to amend under this section, the period to schatieléair hearing regarding the failure to amend

shall not commence, any pending fair hearing $gf@ltayed and the fair hearing shall not be

determined until the disposition of such family dquroceeding or until the conclusion of the period

of any adjournment of such proceeding in contenguatf dismissal, whichever is later. Where a

proceeding pursuant to article ten of the familyrt@ct is pending, the child protective service or

state agency, as applicable, shall report thestHtthe family court proceeding to the office of

children and family services. Immediately upondisposition of the proceeding or conclusion of

any adjournment in contemplation of dismissal, Wbier is later, the child protective service or

state agency, as applicable, shall report the digpn of the proceeding or outcome of the

adjournment in contemplation of dismissal, to tHee of children and family services.

(i) The burden of proof in such a hearing shalbbethe child protective service or the state
agency which investigated the report, as the cagela. In such a hearing, the fact that there is a
family court finding of abuse or neglect againg slubject in regard to an allegation containedhén t
report shall create an irrebuttable presumptiohghal allegation is substantiated by [some credlibl

a fair preponderance of tlesidence. Where a proceeding pursuant to argclef the family court

act is pending with respect to a child named incthil abuse or maltreatment report that is the

subject of a fair hearing under this section, tfie® of children and family services shall defey i

determination until the disposition of such fantbyurt proceeding or until the conclusion of the

period of any adjournment of such proceeding inemplation of dismissal, whichever is later.

85. Subparagraphs (i), (ii) and (iii) and (v) @ragraph (e) of subdivision 1 of section 424-a
of the social services law, as amended by chaptef the laws of 1996, are amended to read as
follows:

(i) Subject to the provisions of subparagraphdfidhis paragraph, the [department] office of

children and family serviceshall inform the provider or licensing agencygcbild care resource and

referral programs pursuant to subdivision six o gectionwhether or not the person is the subject

of an indicated child abuse and maltreatment reqdt if: (a) the time for the subject of the repor
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to request an amendment of the record of the rgqosuant to subdivision eight of section four
hundred twenty-two has expired without any sucluestihaving been made; or (b) such request was
made within such time and a fair hearing regardmggrequest has been finally determined by the
commissioner and the record of the report has @ehlamended to unfound the report or delete the

person as a subject of the report. Where a redpreah amendment of the record and/or a fair

hearing has been made regarding an indicated rdparaction on such request has been deferred

because of the pendency of a proceeding pursuantiéte ten of the family court act, the office of

children and family services shall inform the pdw®ii or licensing agency or child care resource and

referral program that there is an indicated refiat is the subject of a pending family court

proceeding. Once the office of children and fams#gyvices is informed by the child protective

service or state agency, as applicable, that asiispn of the Family Court proceeding has been

ordered or a period of any adjournment of suchgeding in contemplation of dismissal has

concluded, whichever is later, and the office dfdrtkn and family services has taken action

regarding the request to amend or the fair heativypffice of children and family services shall

inform the provider or licensing agency or childeceesource and referral program of its action

regarding the indicated report.

(i) If the subject of an indicated report of chdduse or maltreatment has not requested an
amendment of the record of the report within theetspecified in subdivision eight of section four
hundred twenty-two of this title or if the subjd@d a fair hearing pursuant to such section poior t
January first, nineteen hundred eighty-six andhauiry is made to the [department] office of

children and family servicgsursuant to this subdivision concerning the sutlypéthe report or

where a request for an amendment of the recorcbaadair hearing has been made regarding an

indicated report, but action on such request has beferred because of the pendency of proceeding

pursuant to article ten of the family court abg [department] office of children and family\sees

shall, as expeditiously as possible but within rar@rthan ten working days of receipt of the inquiry
determine whether, in fact, the person about whornmguiry is made is the subject of an indicated
report. Upon making a determination that the peedmout whom the inquiry is made is the subject

of an indicated report of child abuse and maltreatinthe [department] office of children and family

servicesshall immediately send a written request to thilgirotective service or state agency which

was responsible for investigating the allegatioihsbmse or maltreatment for all records, reports an
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other information maintained by the service orestdency on the subject. The service or state
agency shall, as expeditiously as possible butimvitb more than twenty working days of receiving
such request, forward all records, reports andratifiermation it maintains on the indicated report

to the [department] office of children and famifrgices, including a copy of any petition and court

order or orders with respect to a proceeding punrsigaarticle ten of the family court act either

pending or disposed of regarding such repbine [department] office of children and familyngees

shall, within fifteen working days of receiving $uecords, reports and other information from the
child protective service or state agency, revidweadords, reports and other information in its
possession concerning the subjeciy determine whether there is [some credibl@jra f

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated reporhéfé a proceeding pursuant to article ten of the

family court act is pending with respect to a ctmfiimed in the child abuse or maltreatment report,

the child protective service or state agency, gfiGgble, shall report the status of the proceetiing

the office of children and family services, whidiaBl defer its review and determination until the

disposition of such proceeding or until the conidnsf the period of any adjournment of such

proceeding in contemplation of dismissal, whichdsédater. Inmediately upon the disposition of the

proceeding or conclusion of any adjournment in eontlation of dismissal, the child protective

service or state agency, as applicable, shall téperdisposition of the proceeding or outcomehef t

adjournment in contemplation of dismissal, to th&e of children and family services.

(iii) If it is determined, after affording suchrsee or state agency a reasonable opportunity

to present its views, that there is [no crediblef] a fair preponderance of tkeidence in the record

to find that the subject committed such act or,abes [department] office of children and family

servicesshall amend the record to indicate that the repas unfounded and notify the inquiring
party that the person about whom the inquiry is enadhot the subject of an indicated report. In

determining whether there is a fair preponderatit¢keoevidence that the subject committed the act

or acts of child abuse or maltreatment giving testhe indicated report, the fact that there iaraily

court finding of abuse or neglect against the stibreregard to an allegation contained in the repo

shall create an irrebuttable presumption that legation is substantiated by a fair preponderarice

the evidencelf the subject of the report had a fair hearingspant to subdivision eight of section

four hundred twenty-two of this title prior to Jamy first, nineteen hundred eighty-six and the fair
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hearing had been finally determined by the comrirs=i and the record of the report had not been
amended to unfound the report or delete the peas@subject of the report, then the [department]

office of children and family serviceshall determine that there is [some crediblejia fa

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated report.

(v) If it is determined after a review by the [depaent] office of children and family services

of all records, reports and information in its pEssgon concerning the subject of the report thereth

is [some credible] a fair preponderance ofék&ence to prove that the subject committed the@a

acts of abuse or maltreatment giving rise to tlagcated report and that such act or acts are neleva
and reasonably related to issues concerning théogmpnt of the subject by a provider agency or to
the subject being allowed to have regular and snbisi contact with children cared for by a
provider agency or the approval or disapprovalmépplication which has been submitted by the

subject to a licensing agency, the [departmeni¢®ibf children and family servicehall inform the

inquiring party that the person about whom the ingis made is the subject of an indicated report

of child abuse and maltreatment; the [departmdiijeoof children and family serviceshall also

notify the subject of the inquiry of his or herrfaearing rights granted pursuant to paragrapbf(c)
subdivision two of this section.
86. This act shall take effect immediately andlsi@ply to requests for appeals and fair

hearings pending as of such effective date.
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12.  Orders for genetic testing in child protectoreceedings
[F.C.A. 88532, 564, 1035, 1089]

Family Court Act 8564 permits the Family Courtpioceedings other than paternity
proceedings, such as child abuse, child neglecpandanency proceedings, to adjudicate paternity
where both parents are before the court, the petédther waives the right to the filing of a segiar
paternity petition and the right to a hearing dmeld¢ourt is satisfied as to the child’s paternagdd
upon sworn statements or testimony. Where thesditimms are not met, the court may direct either
party, the child, the child’s guardian or othergmer authorized under Family Court Act 8522 to file
a separate verified paternity petition. Howevee, statute is silent regarding any authority for the
Family Court to direct genetic testing of any pantythe child. This gap in the law has created a
roadblock for permanency planning for many childrenhild protective and permanency
proceedings by impeding the early identificatiothbaf children’s fathers and of paternal
grandparents and other relatives who may be seitalsburces for the children. The impending
April 1, 2011 effective date of the new kinship glianship program in New York State underscores
the importance of the identification of paterndhtiees.

The Family Court Advisory and Rules Committee iréfiore proposing this measure that
would address this problem. It would amend secti&8%sand 564 of the Family Court Act to
authorize the court to order genetic testing in-paternity proceedings upon the consent of both
parents. Where consent is not obtained, the caoutdibe permitted to direct any party to file a
verified paternity petition. Where the mother’s sent is not forthcoming by reason of her absence
from the court, the court would be authorized t@ecdh genetic testing so long as she had received
notice and an opportunity to be heard. DNA testiag now be performed with a high degree of
scientific accuracy with samples taken solely fittve child and putative father, a procedure
commonly known as a “motherless calculation.” Apaternity cases, no test would be ordered in
cases where the court has made a written findiaigtésting would not be in the child’s best int&ses
by reason of res judicata, equitable estoppel®ptiesumption of legitimacy. Further, Family Court
Act 8564 would be amended to permit the Family €Ctuadjudicate paternity on the basis of
genetic testing, not simply on the basis of swaoatesnents or testimony. Corresponding
amendments would be made to child protective anchgeency provisions of the Family Court Act
[Family Court Act 881035, 1089].

Enactment of a procedural vehicle for the expedgiestablishment of paternity of
children who are the subjects of child protectiad permanency proceedings is of the utmost
importance. It would further the legislative go&karly identification of non-respondent fatherslan
of the pool of paternal grandparents and othetivelswho may provide far better alternatives for
children than stranger foster care. The legisl&uypassage of th&doption and Safe Families Aat
1999, the permanency legislation in 2005 and th®ws amendments to Family Court Act 81017,
1035 and related provisions all reflect an ackndgteent of the vital role that can and should be
played by fathers and their kin in furthering pen@iacy for children, particularly those who would
otherwise require stranger foster care. Where negleabuse petitions have been filed or where
voluntary placement instruments have been exectitedsamily Court Act and Social Services Law
require social service agencies to attempt to ifembcate and notify non-respondent parents and

-185-



relatives. Facilitating adjudications of paternitguld substantially assist in the fulfilment oege
mandates.

The issue of paternity arises frequently in clpildtective and permanency proceedings in
light of the large number of children before thenig Court who come from non-marital families
and who may be the products of transitory or inteemt relationships. Often a person believing
himself to be the father or a paternal grandpaveanother paternal relative comes to court and
seeks to care for or plan for an allegedly abusewglected child. Sometimes more than one
possible father appears. If paternity has not dirdeen legally established through execution of an
acknowledgment of paternity or through a judicialey of filiation, the court entertaining the child
protective case must resolve the issue as sooosagofe so that the child can be placed with the
father or other family members and so that permanplanning for the child can proceed with
dispatch. If the requirements of current Family @@\ct 8564 are not met — if, for example, the
mother is not before the court or the court dotitdsveracity of the mother’s statement concerning
paternity — the court’s only alternative is to direne of the parents to file a paternity petitiai.
too often this direction is not followed or theegjed father is unable to serve the petition on the
mother whose whereabouts may be unknown. In stigéitigins, the child’s paternity may remain
undetermined while the child lingers in foster caven though genetic testing, including the
“motherless calculation” that can be performedhim tnother’s absence, could have swiftly resolved
the issue.

Permitting the court to order genetic testing ia tlontext of a child protective or
permanency proceeding would provide a quick ansavguestions regarding a child’s paternity and
would thus eliminate a significant roadblock on théd’s path to a safe, healthy and permanent
home. Identification of a child’s parentage woutd anly permit location of relatives who may be
resources for the child, but may also serve totifiesiblings who may be able to develop signifitan
relationships with the child. Equally significaestablishment of paternity would benefit the clwjd
widening the availability of medical and other gegmenformation and by establishing the child’s
right to child support, medical and other insuraacd inheritance from the father. Significant
benefits to children, their immediate and exteni@edilies, social services agencies and the Family
Court would thus result from enactment of the Cotteais proposal.

Proposal

AN ACT to amend the family court act, in relatiangaternity testing and adjudications in
child protective proceedings in the family court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 532 of the family court aadnsended by adding a new subdivision (d) to
read as follows:

(d) In any proceeding in the family court, whethader this act or under any other law, if
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there is an allegation or statement in a petitii & person is the father of a child, who is gestib

of the proceeding but paternity has not been astada, the court may, upon the consent of the

alleged father and mother, make an order for ttegedl father, mother and child to submit to one or

more genetic marker or DNA tests, in accordanch thi¢ provisions of this section. Where the

mother or alleged father of the child does not eah#o the testing, the court may direct any party

empowered under section five hundred twenty-twthisf article to file a verified petition under

section five hundred twenty-three of this artidesstablish paternity. If the mother is not befitve

court, the court may nonetheless make an ordeyefioetic marker or DNA testing if the court finds

that she has been given notice and an opportuntie theard, No such test shall be ordered,

however, upon a written finding by the court thasinot in the best interests of the child on the

basis of res judicata, equitable estoppel, or teeumption of legitimacy of a child born to a medri

woman.
82. Subdivisions (b) and (c) of section 564 offdmaily court act, as added by chapter 440
of the laws of 1978, are amended to read as follows
(b) The court may make such an order of filiatihn i
(1) both parents are before the court, and
(2) the father waives both the filing of a petitionder section five hundred twenty-three of
this act and the right to a hearing under secivmtiundred [thirty-three] thirty-onef this act, and
(3) the court is satisfied as to the paternityhef ¢hild from the testimony or sworn

statements of the parents or from the results oétietesting performed in accordance with section

five hundred thirty-two of this act. If the mothsmot before the court, the court may make anrorde

of filiation based upon the results of geneticitegbrdered pursuant to subdivision (d) of section

five hundred thirty-two of this act

(c) The court may in any such proceeding in itsemigon direct either the mother or any
other person empowered under section five hundvedty-two of this act to file a verified petition

under section five hundred twenty-three of this @be court may in any such proceeding, upon its

own motion or upon the motion of either parentleged parent or the child, direct the alleged

father, mother and child to submit to one or maeatic marker or DNA tests, in accordance with

the provisions of section five hundred thirty-twictlois act. No such test shall be ordered, however,

upon a written finding by the court that it is mothe best interests of the child on the basiesf
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judicata, equitable estoppel, or the presumptidegifimacy of a child born to a married woman.

83. Section 1035 of the family court act is amehig adding a new subdivision (g) to read
as follows:

() In any case in which paternity has not beealdished regarding a child who is the

subject of a petition under this article and apgdld father is before the court, the court mayctlire

genetic testing in accordance with section fivedrad thirty-two of this act, may direct the filird

a paternity petition in accordance with sectiorefiundred twenty-three of this act or may

adjudicate paternity pursuant to section five heddsixty-four of this act.

84. Subparagraph (viii) of paragraph (2) of sulzion (d) of section 1089 of the family
court act is amended by adding a new clause (Bdd as follows:

() In any case in which paternity has not beealdsthed regarding a child who is the subject

of a hearing under this article and an allegeddaith before the court, the court may direct geneti

testing in accordance with section five hundredyhivo of this act, may direct the filing of a

paternity petition in accordance with section fiuendred twenty-three of this act or may adjudicate

paternity pursuant to section five hundred sixtyrfof this act.

85. This act shall take effect immediately.
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13.  Stipulations and agreements for child support i
Family Court and matrimonial proceedings
[F.C.A. 8413(1)(h); D.R.L. 8240(1-b)(h)]

Section 413(1)(h) of the Family Court Act and sact240(1-b)(h) of the Domestic Relations
Law provide three important protections for childkehen their parents enter into agreements and
stipulations for the payment and receipt of chug@ort. Validly executed agreements and
stipulations entered into by the parties and piteskto the Supreme or Family Court for
incorporation into orders or judgments must incladgatement that the parties were advised of the
provisions of theChild Support Standards Act (CSS49,well as a statement that the “basic child
support obligation” (application of tHeéSSApercentages to the parties’ combined parentahiego
would “presumptively result in the correct amouhthild support to be awarded.” Where the
agreement or stipulation is at variance with thastb child support obligation,” a statement must
also be included of what the presumptive amountiedvbave been and why the deviation from that
amount is appropriate. These protections are nitake by the parties or their attorneys and render
agreements not in compliance with these requiresnesitl, not simply voidablé&seeScheinberg,
“Inconsistent Appellate Enforcement of the RedRaluirements in DRL 8240(1-b)(h),” Fam.
Law Rev#3:3 (NYS Bar Assoc., Summer/Fall, 2007). Howetee,law is silent regarding the
procedures to be followed and the remedies for mmptiance with these mandates, which has led
to disparate interpretations in different part®Nefv York State. The Family Court Advisory and
Rules Committee is proposing legislation to supmgessary clarity to this area.

The Committee’s proposal would amend both Familur€Act 8413(1)(h) and Domestic
Relations Law 8240(1-b)(h) to provide that if amesment or stipulation fails to comply with anytioé
three provisions, it must be deemed void as oktrer of the date that one of the parties alleébed
noncompliance in a pleading or motion or the daéeGourt made a finding of noncompliance. This
approach is consistent with that of the Appellatédion, Third Department, which, in Claxk Liska, 263
A.D.2d 640, 692 N.Y.S.2d 825dPept., 1999), treated a motion to vacate a stifmriaon the ground of
noncompliance with these requirements as a pragpauobdification of the parties’ obligations. Nagin
that retroactive vacatur of the agreement woulchhegly affect the accumulated child support alsear
owed by defendant, the cancellation of which isegaly prohibitec?? the Court affirmed the modification
date as the date of the applicatiee alsd.uisi v. Luisi, 6 A.D.3d 398 (2d Dept., 2004); Matter of B.J.G.
v.M.D.G., 29 Misc.3d 670 Sup.Ct., Nassau Co., 2010)), Jeffersorv. Jefferson21 A.D.3d 879, 800
N.Y.S.2d 612 (8 Dept., 2005)(noncompliance wi@SSArendered agreement invalid and unenforceable;
matter remitted for new determination of child sogipetroactive to the original date of the agreethe

Further, the Committee’s proposal requires thahugpéinding of noncompliance, the Court must
hold a hearing to determine an appropriate amoluchitd support as of the earlier of the date the
noncompliance had been asserted in a pleadingnatian or the date of the Court’s finding of
noncompliance. Concomitantly, the proposal provities the noncompliance with tiiE&SSAmay not be
asserted as a defense to non-payment of child suppdolation of an agreement or stipulation &or

8 See, e.gMatter of Doxv. Tynon 90 N.Y. 2d 166, 659 N.Y.S.2d 231 (1997).
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period prior to the assertion of noncompliance maion or pleading or judicial determination of
noncompliance, whichever was earlier.

Additionally, the proposal would remedy the gapeaby the Appellate Division, Second
Department in Matter of Savin Burgaleta34 A.D.3d 686 (2d Dept., 2006)., that, unless precluded
by the Supreme Court, the Family Court should besictered a court of competent jurisdiction that ladou
have subject matter jurisdiction to review, deterenand, where necessary, vacate or modify, notlgimp
enforce, child support in cases in which a divguciyment did not conform to th@hild Support
Standards ActSeeSchub, “Outside Counsel: Family Court: Challendifegal Child Support Facts?,”
N.Y. Law JournalApr. 2, 2007, p.4, col. 4; Scheinbesgpra at 5-6.

In light of the ambiguity surrounding the law inglarea and, in particular, the varying approaches
taken by the courts regarding the treatment ofeagests and stipulations deemed not to comply wigh t
Child Support Standards Adhe Committee’s proposal will provide neededifiztion. In so doing, it
will spur greater compliance with tli&SAthus fulfilling the legislative intent of providg appropriate
support for children.

Proposal

AN ACT to amend the family court act and domesgiations law, in relation to agreements and
stipulations of child support

The People of the State of New York, representé&skeimate and Assembly, do enact as follows:

Section 1. Paragraph (h) of subdivision 1 of sectil3 of the family court act, as added by
chapter 41 of the laws of 1992, is amended to asddllows:

(h) (1) A validly executed agreement or stipulation voarily entered into between the parties
after the effective date of this subdivision presdrio the court for incorporation in an orderwfgment
shall include the following

(i) a provision stating that the parties have bagvised of the provisions of this subdivision, and

(i) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of cisilgbport to be awarded.

(2) In the event that such agreement or stipulatiomadgies from the basic child support obligation,
the agreement or stipulation must specify the arhthat such basic child support obligation wouldéa
been and the reason or reasons that such agreenstipulation does not provide for payment of that
amount.

(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
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voluntarily enter into validly executed agreemantstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra
The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which
deviates from the basic child support obligatioallséet forth the court's reasons for such deumatio

(6) An agreement, stipulation or court order whactourt finds fails to comply with any of the

provisions of this paragraph shall be deemed veidfdhe date that any of the parties raises tihgdato

comply in a pleading or motion or a court of congpgfiurisdiction makes a finding of the failure to

comply, whichever is earlier.

(7) If a court of competent jurisdiction finds thaai agreement, stipulation or court order fails to

comply with any of the provisions of this paragraiste court shall hold a hearing and determinecttilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdof

the failure to comply, whichever is earlier. Foe fhurposes of this section, a court of competent

jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in wiigh

agreement, stipulation or order was initiated, ssline supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not titute a defense to non-payment of a child

support obligation prior to the date that any @& plarties raises the failure to comply in a pleqdin

motion or a court of competent jurisdiction makdmding of the failure to comply, whichever is kear.

82. Paragraph (h) of subdivision 1-b of sectiof @#ithe domestic relations law, as added by
chapter 41 of the laws of 1992, is amended to asdollows:

(h) (1) A validly executed agreement or stipulation vouily entered into between the parties
after the effective date of this subdivision presdrto the court for incorporation in an orderutgment
shall include the following:

(i) a provision stating that the parties have beemsadwf the provisions of this subdivision, and

(ii) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of clsilghport to be awarded.
(2) In the event that such agreement or stipulatiamadies from the basic child support obligation,

the agreement or stipulation must specify the arhthat such basic child support obligation wouldéa
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been and the reason or reasons that such agreenstipulation does not provide for payment of that
amount.

(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
voluntarily enter into validly executed agreemantstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra
The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which
deviates from the basic child support obligatioallséet forth the court's reasons for such deumatio

(6) An agreement, stipulation or court order whiaits to comply with any of the provisions of

this paragraph shall be deemed void as of thetHateany of the parties raises the failure to commph

pleading or motion or a court of competent juriidic makes a finding of the failure to comply,

whichever is earlier.

(7) If a court of competent jurisdiction finds thaat agreement, stipulation or court order fails to

comply with any of the provisions of this paragraiste court shall hold a hearing and determinecttilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdof

the failure to comply, whichever is earlier. Foe fhurposes of this section, a court of competent

jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in wiigh

agreement, stipulation or order was initiated, ssline supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not titute a defense to non-payment of a child

support obligation for any period prior to the dtitat any of the parties raises the failure to dgrmpa

pleading or motion or a court of competent juriidic makes a finding of the failure to comply,

whichever is earlier.

83. This act shall take effect on the ninetieth aéer it shall become a law and shall apply to

agreements and stipulations entered into on or thié¢ date.

-192-



14.  Authority of Supreme and Family Courts to direstablishment
of trusts to benefit children in matrimonial, chgdpport and paternity cases
[D.R.L. 8240(1-b); F.C.A. 8413 (1)(c)]

The Child Support Standards Act provides helpfubpeeters for Family and Supreme Courts to
utilize to ensure that parents are assessed ao@pgie proportion of their incomes for the suppodrt
their children, premised on the assumption thatrtbemes are relatively constant. However, it pdesgi
no mechanism for the courts to address the noéguient situation where one of the parents receines
economic windfall or exceptionally high income dhgria short period of time, an income not likely to
remain at that level in the future. Examples inelpdofessional athletes or performers, individudi®
sell a successful business or those who win sgmfiawards. Without a means of preserving a podfo
the windfall income for children’s future needsg ttourts are hampered in their ability to provigst pnd
appropriate child support orders that incorporatare costs, such as college expenses. The Famigt C
Advisory and Rules Committee, therefore, is recomsimgy that the courts be authorized to direct that
children be permitted to benefit from such windfahrough the establishment of designated accounts,
such as trust funds or annuities, that would previee children with future streams of paymentss thu
ensuring adequate support even after the non-dasfmtent's income has decreased.

While explicitly not diminishing the non-custodiadrent’s basic support obligation and in no way
superseding the issuance of orders for periodimeays pursuant to the Child Support Standardsthet,
proposal would authorize the Supreme or Family €aunder such terms and conditions as it deems
appropriate, to direct the non-custodial paremap an amount to establish a security account datagd
for the benefit of the child, including, but nanited to, a trust account or annuity, to meet th&lts
future needs. The proposal would require the Couspecify the parameters of the account, includisg
applicable, the particular purposes of the accdhetperson or entity that will act as trusteetadisan or
administrator of the funds in the account; the persr entity that will act as the trustee, custoda
administrator of the funds in the account in therg\of the death of the designated trustee, clestoati
administrator; the disposition of the funds aftex emancipation or death of the child or childramad
as beneficiaries; the particular structure that fulfill the purposes of the account; and any et
provisions necessary to accomplish the purposieesatcount.

Proposal

AN ACT to amend the domestic relations law andféimeily court act, in relation to the authority biet
court to direct establishment of a trust or othesignated account for the benefit of children in
matrimonial, child support and paternity cases

The People of the State of New York, representeéskimate and Assembly, do

enact as follows

Section 1. Paragraph (c) of subdivision 1-b ofisac240 of the domestic relations law is
amended by adding a new subparagraph 8 to readl@asd:

(8) In addition to the basic child support obligatordered under this subdivision, the court may,
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in its discretion, order the respondent to payranunt to establish a security account designatethé

benefit of the child, including, but not limited, ta trust account or annuity to meet the childtsife

needs. The court may direct the establishmentaif an account under such terms and conditions as it

deems appropriate. The court shall set forth, picgtle: the specific purposes of the accountpirson

or entity that will act as trustee, custodian amadstrator of the funds in the account; the persoantity

that will act as the trustee, custodian or admiaist of the funds in the account in the eventefdeath

of the designated trustee, custodian or admingstréte disposition of the funds after the emanoipeor

death of the child or children named as benefiegrihe particular structure that will fulfill theurposes

of the account; and any further provisions necggsaaccomplish the purpose of the account. The

establishment of such an account shall not dimiarshcurrent child support obligations.

82. Paragraph (c) of subdivision 1 of section dfithe family court act is amended by adding a
new subparagraph 8 to read as follows:

(8) In addition to the basic child support obligatiordered under this subdivision, the court may,

in its discretion, order the non-custodial parenpay an amount to establish a security accourndmized

for the benefit of the child, including, but natited to, a trust account or annuity to meet thklsh

future needs. The court may direct the establishmiean account under such terms and conditioriis as

deems appropriate. The court shall set forth, picable: the specific purposes of the accountpidason

or entity that will act as trustee, custodian amadstrator of the funds in the account; the persoantity

that will act as the trustee, custodian or adnmaist of the funds in the account in the eventefdeath

of the designated trustee, custodian or admingstrite disposition of the funds after the emanoymaor

death of the child or children named as benefiegrihe particular structure that will fulfill thirposes

of the account; and any further provisions necggsaaccomplish the purpose of the account. The

establishment of such an account shall not dimiamshcurrent child support obligations.

83. This act shall take effect immediately.
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15. Probation access to the statewide automated ofde
protection and warrant registry and penalties for
unauthorized access to the registry
[Exec. L. 8221-a; F.C.A. 8835; CPL §8390.20, 39D.30

In enacting thé&amily Protection and Domestic Violence Interventict of 1994L. 1994,
ch. 222, 224], the New York State Legislature destr@ted its intent to assure a more rigorous
response by law enforcement agencies and the douttsmestic violence. Victims of domestic
violence are afforded easy access to either or Bathily and criminal courts for prosecution of
family offense cases. In addition, offenders atgestt to mandatory arrest and face heightened
consequences for abusive acts in both courts. lgyoblation departments serving both family and
criminal courts, therefore, require sufficient infation regarding both the offense and the offender
in order to assist the courts in responding effetyito these legislative changes.

One of the most important features of the statwe s establishment of an automated
statewide registry of orders of protection and aais. The registry, which commenced operations on
October 1, 1995, ensures that courts and law esrfoeat officials have available a system that will
provide timely and accurate information relatingpemding and prior orders of protection and
warrants. It currently comprises an enormous apiliagrowing database; according to the Office
of Court Administration, well over two million ordgof protection have been entered onto the
registry since its inception in 1995. However, tsignificant gaps undermine the statutory
framework governing the registry: first, that proba departments are not authorized to utilize the
registry in conducting investigations, and, secahdt the registry lacks critical safeguards tospre
unauthorized access to the sensitive informatioriagoed in its database.

The Committee is proposing legislation expressthatizing local probation departments to
obtain access to necessary information on thevgitdéeregistry and imposing penalties for
unauthorized access. Information regarding an iddal's history of such orders may be essential,
not only for the resolution of family offense cadast also for custody, visitation, juvenile
delinquency, persons in need of supervision (Piat) criminal proceedings. Significantly, the
proposal authorizes the courts to call upon locabation departments to perform investigations that
will assist the courts in their disposition of fagmffense matters, and enables probation depatsmen
to obtain access to domestic violence registryrmédion for these and other pre-dispositional
investigations.

The family offense article of the Family Court Actplies, but does not explicitly authorize,
involvement by probation departments in gatheririgrmation in aid of the Family Court's
dispositions. While dispositional hearings "may coemce immediately” upon completion of a fact-
finding hearing, the article provides that the dsfional hearing may be adjourned by the court "to
enable it to make inquiry into the surroundings)ditions, and capacities of the persons involved in
the proceedings.” Family Court Act 88835(a), 836/#hough not delegating the duty to make that
inquiry to probation, subdivision (b) of section538f the Family Court Act provides that "[r]leports
prepared by the probation service for use by thet@i any time prior to the making of an order of
disposition shall be deemed confidential informatlavhich may "not be furnished to the court prior
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to the completion of a fact-finding hearing, butynl@ used in a dispositional hearing."

The Committee's proposal resolves this ambiguitynbiking explicit the Family Court's
discretion to order local probation departmentgrapare investigations and reports for use in
dispositional proceedings in family offense matt&hile not limiting the scope of the information
that can be requested in such an investigatiorpriy@osal enumerates four areas of inquiry. First,
the proposal permits inquiry into "the presencalsence of aggravating circumstances,"” since the
court may order up to a three-year, rather thaneayear, order of protection where such
circumstances, as defined in section 827(a)(vithefFamily Court Act, have been found. Second, it
permits investigation of "the extent of injuriesaut-of-pocket losses to the victim which may form
the basis for an order of restitution," a disposiéil order authorized pursuant to subdivision {e) o
section 841 of the Family Court Act. Third, in orde prevent issuance of inconsistent orders and
provide insight as to the respondent’s record ofgt@nce, the proposal permits inquiry into "the
history of the respondent with respect to familignses and orders of protection in this or other
courts." Significantly, if the completion of thectafinding stage coincides with the first appeasanc
of both parties before the Family Court, this irtigegion may assist the court in fulfilling its gut
pursuant to subdivision six of section 821-a offflaenily Court Act, to "inquire as to the existence
of any other orders of protection between the psstiFourth, the proposal permits inquiry into
whether the respondent is licensed to possessandact in possession of firearms, an inquiryt tha
will aid the court in setting conditions for ordefsprotection and, in cases of serious violatigifi,
facilitate enforcement of the laws authorizing amakler certain circumstances, requiring suspension
or revocation of firearms licenses and surrenddiredrms.SeeFamily Court Act 88842-a, 846-a; L.
1996, ch. 644.

Additionally, the proposed legislation allows ciiral courts to obtain assistance from local
probation departments to conduct pre-sentencetiga¢ions where relevant to the issuance of an
order of protection, including instances in whicicls investigations are not required under the
Criminal Procedure Law. Some family offenses cutyerequire pre-sentence investigations, while
others do not. Section 390.20 of the Criminal Pdoce Law requires pre-sentence investigations in
felony cases and in misdemeanor cases where aiserdkincarceration in excess of 90 days has
been imposed, where consecutive incarcerative seggeaggregating in excess of 90 days have been
imposed or, unless waived by the parties and thet,c@here a sentence of probation has been
imposed. In all other cases, pre-sentence investigaare purely discretionary as an aid to thetcou
in sentencing. While not altering the courts' ddion with respect to ordering pre-sentence
investigations in non-mandated cases, this propogdicitly adds an authorization for the courts to
order such inquiries for the purpose of "issuarfanoorder of protection” pursuant to section 530.1
of the Criminal Procedure Law.

Where the family offense conviction is not for &fey, which requires a full-scale pre-
sentence investigation, the proposal treats faaffgnse convictions, whether for misdemeanors or
violations, as misdemeanors eligible for "abbreadainvestigations and short form reports,” in
accordance with section 390.30(4) of the CrimiraicBdure Law. While not providing an
exhaustive list of permissible areas of inquirng groposal enumerates the factors which the court
must consider in determining whether an order ofgmtion should issue, pursuant to subdivision (a)
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of section 530.12 of the Criminal Procedure Lawpecifically, the offender's access to weapons,
abuse of controlled substances or alcohol andfteader's history of injury or threat of injury to
family members. As in Family Court proceedings, itietusion of inquiries regarding firearms will
enhance the court's ability to frame appropriateddmns for orders of protection and, in cases
involving serious violations, will afford the coarinformation necessary to enforce the provisions
regarding firearms license suspension or revocaehfirearms surrende®eeCriminal Procedure
Law 88530.12, 530.14; L. 1996, ch. 644; L. 1993,498.

Finally, recognizing the importance of securitythe operation of computer systems, the
Family Court Advisory and Rules Committee recomnsetig enactment of civil and criminal
penalties for unauthorized disclosure of informaftilom the statewide automated registry of orders
of protection and warrants. Enactment of penalie®mpelled by the requirement, contained in the
FederalPersonal Responsibility and Work Opportunity Red@ton Act of 199 Public Law 104-
193, 8303], for all states to have safeguardsacgby October 1, 1997 against unauthorized
disclosure of information with respect to patermsgablishment or child support, or with respect to
the whereabouts of a party for whom a protectivkeohas been issued or as to whom the State has
reason to believe physical or emotional harm mightlt from such disclosure. It is also consistent
with the confidentiality requirements of the 200Bemdments to the Fedehdblence Against
Women AcfPublic Law 109-162; 18 U.S.C. §2265(d) and Sig#t, 841102], whichinter alia,
restrict use of registry information to “protectiorder enforcement purposes.”

Much of the information to be contained in the séyiis derived from records that would
otherwise be shielded from such disclosure. Varfouss of confidential, identifying information
regarding the parties must be included, particplatere, for example, in matrimonial and Family
Court cases, fingerprint identification is not da&ble. The system includes court action information
an indication of the date process was served,dteaf expiration of the order and the terms and
conditions of the order, and requires that alludst governing confidentiality of court records lgpp
equally to information on the registi$eeExecutive Law §221-a. Subdivision one of secti8b af
the Domestic Relations Law provides that matrimor@eords must be kept confidential for 100
years and may not be disclosed to non-partiesenr attorneys without a court order. Section 166 of
the Family Court Act protects Family Court recoagginst "indiscriminate public inspectioH."
However, while requiring these provisions to bédwkd with respect to information on the registry,
the Legislature provided no sanction against uraaizéd disclosure.

Adequate security is a crucial component of anymater system, but it is especially
important in a system, such as the registry, tbatains highly sensitive information, much of it
bearing statutory confidentiality protections. Msswof the information in the registry may not only
place intimate information inappropriately befane public eye, but it also may place domestic
violence victims and their children in serious jaayy if data is released to individuals who pose a
threat to them. Security protections are also esden light of the large number of authorized

%9 Section 205.5 of thelniform Rules for the Family Cougives definition to this statute by enumerating
parties, their attorneys, agencies with which cbitdare placed, and, by amendment in 1994, prazecimisofar as
necessary for a pending criminal investigatiorthase who are authorized to have access to Faroilyt@ecords
without first obtaining a court order.
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individuals with legitimate access to the systeaw enforcement officials statewide, court offlsia
and others -- who must take seriously their mantiapgeserve the confidentiality of the information

The Committee’s proposal would amend section 28fthe Executive Law to create
criminal and civil penalties for unauthorized destire of data from the registiy.Under the revised
proposal, knowing and willful disclosure of infortian to individuals not authorized to receive it
would subject violators to prosecution for a clasnisdemeanor, the same criminal penalty that
applies to the unauthorized willful disclosure t#tewide child abuse registry and confidential HIV-
related informationSeeSocial Services Law 8422(12); Public Health Law&22). Such violators
may be subject to a civil fine of up to $5,000eamild persons who, through gross negligence,
release or permit the release of information fromregistry to individuals not authorized to reeeiv
it.

Enactment of this proposal will significantly enlarthe ability of courts, both civil and
criminal, to make informed decisions in cases imv@ domestic violence and will, at the same time,
enhance the protection of victims of that violebgeprotecting the integrity of the statewide ordéer
protection database.

Proposal
AN ACT to amend the executive law, the family coact and the criminal procedure law, in relation

to the statewide automated registry of orders ofgmtion and pre-dispositional and pre-
sentence investigations in criminal and family ¢sur

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivisions 4 and 5 of section 221 th@executive law, subdivision 4 as
amended by section 7 of part D of chapter 56 ofdts of 2008 and subdivision 5 as amended by
chapter 107 of the laws of 2004, are amended actd sction is amended by adding a new
subdivision 7 to read as follows:

4. Courts and law enforcement officials, includprgbation officers, shall have the ability to
disclose and share information with respect to sirdiers and warrants consistent with the purposes
of this section, subject to applicable provisiohthe family court act, domestic relations law and

criminal procedure law concerning the confidentyakealing and expungement of records.

€0 This proposal was revised in 1996 to address thearos raised by the Governor with respect to aimil
legislation that was vetoed in 1995 [S 3940, Vetsbhge #21]. However, the Committee’s original 1895ion
was again passed by the Legislature and vetoekeb@overnor in 1996 [A 9809, Veto Message #11]alftion has
been taken on this matter by the Legislature si®€6, notwithstanding the new Federal statutorydases.
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Designated representatives of a local probatiomdeyent shall have access to information in the

statewide reqistry of orders of protection and wats necessary in order to respond to a judicial

request for information pursuant to subdivisiondaixection eight hundred twenty-one-a of the

family court act or subdivision six-a of sectionD58 of the criminal procedure law, or to prepare a

investigation and report in proceedings conductegdyant to sections 351.1, six hundred forty-two,

six_hundred fifty-six, six hundred sixty-two, seviemndred fifty, eight hundred thirty-five and

subdivision (b) of section one thousand forty-sewkthe family court act or article three hundred

ninety of the criminal procedure law.

5. [In] Except as provided in subdivision severhi$ section, imo case shall the state or

any state or local law enforcement official or daafficial be held liable for any violations of eg

and regulations promulgated under this sectiofprodamages for any delay or failure to file an
order of protection or special order of conditionisto transmit information to the law enforcement
communication network pertaining to such ordersetated family court arrest warrants, or for acting
in reliance upon such information. For purposethisf subdivision law enforcement official shall
include but not be limited to an employee of a gf&Dpffice, or a municipal police department or a
peace officer acting pursuant to his or her spelitiks.

7. _Any person who knowingly and willfully releasgspermits the release of any data or

information contained in the statewide reqistrp#osons or agencies not authorized by law or

requlations to receive it shall be guilty of a sl#@&misdemeanor. Any person who knowingly and

willfully or through gross negligence releases empits the release of any data or information

contained in the statewide reqistry to persongyenaies not authorized by law or regulations to

receive it shall be subject to a civil penalty pfto five thousand dollars.

82. The section heading and subdivision (a) dfice®&35 of the family court act, such
subdivision as amended by chapter 529 of the 1d#9@3, are amended to read as follows:

Sequence of hearings; probation investigationsrepdrts (a) Upon completion of the fact-

finding hearing, the dispositional hearing may caenoe immediately after the required findings are

made._In aid of its disposition, the court may adjothe proceeding for an investigation and report

by a local probation department. For the purpo$ési®article, the probation investigation and

report may include, but is not limited to: the mese or absence of aggravating factors as defined i
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paragraph (vii) of subdivision (a) of section eibondred twenty-seven of this article, the extdnt o

injuries or out- of-pocket losses to the victim afhimay form the basis for an order of restitution

pursuant to subdivision (e) of section eight huddogty-one of this article, the history of the

respondent with respect to family offenses andrsrdéprotection in this or other courts, whether

the respondent is in possession of any firearmsibad, whether the respondent is licensed or

otherwise authorized to be in possession of suehrins.

83. Subdivision 3 of section 390.20 of the crinhip@cedure law, as added by chapter 652
of the laws of 1974, is amended to read as follows:

3. Permissible in any case. For the purposesmésee or issuance of an order of protection

pursuant to subdivision five of section 530.12lo$ ithapterthe court may, in its discretion, order a

pre-sentence investigation and report in any cagspective of whether such investigation and
report is required by subdivision one or two.

84. Subdivision 4 of section 390.30 of the crinhij@cedure law, as amended by chapter 56
of the laws of 2010, is amended to read as follows:

4. Abbreviated investigation and short form replriieu of the procedure set forth in
subdivisions one, two and three of this sectiorengtihe conviction is of a misdemeanor or family

offense, as defined in subdivision one of secti®®.51 of this law, other than a felgrifie scope of

the pre-sentence investigation may be abbreviatddahort form report may be made. The use of
abbreviated investigations and short form repdines matters to be covered therein and the form of
the reports shall be in accordance with the gemalas$ regulating methods and procedures in the
administration of probation as adopted from timérte by the commissioner of the division of
criminal justice services pursuant to the provisioharticle twelve of the executive law. No such
rule, however, shall be construed so as to rellegeagency conducting the investigation of the duty
of investigating and reporting upon:

(a) the extent of the injury or economic loss dmeldctual out-of-pocket loss to the victim,
including the amount of restitution and reparasonght by the victim, after the victim has been
informed of the right to seek restitution and regpian, or

(b) in a case involving a family offense, as ddiime subdivision one of section 530.11 of

this chapter, the defendant's history of familyeafes and orders of protection, including violajon
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in proceedings or actions in this or other couhs.extent of injuries or threats of injury to the

complainant or members of complainant's family ausgehold, the use or threatened use of

dangerous instruments against the complainant atbees of complainant's family or household,

whether the defendant is in possession of anyrfiteand, if so, whether defendant is licensed or

otherwise authorized to be in possession of suehrins, the extent to which the defendant poses an

immediate and ongoing danger to the complainantembers of the complainant's family or

household and any other information relevant taghae of whether an order of protection, in

addition to any other disposition, should be issimeatccordance with subdivision five of section

530.12 of this chapter, or

(c) any matter relevant to the question of sentenégsaance of an order of protectitirat
the court directs to be included in particular sase

85. This act shall take effect on the ninetieth aléer it shall have become a law.
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16. Duration of the term of probation and procedure
for violations of probation in child support prodasgs
[F.C.A. 88454, 456]

To realize the statutory goal of providing adequsatpport to New York’s children, the Family
Court must be able to rigorously enforce its ord€osdo that, it must be able to secure compliance
through imposition of a diverse array of sanctitreg are appropriate in severity and responsithdo
individual problems presented. License suspensibapartment of Taxation and Finance referrals,
lottery and tax refund interceptions, sequestradioproperty, imposition of income deduction orders
and referrals to rehabilitative or work programbeve available, are all useful tools in particular
cases. See Family Court Act 8484 seqHowever, in particularly intractable cases ofifwil
violations of court orders for child support, inding those involving child support obligors who are
self-employed or who are paid in cash or “off tleks,” the ultimate sanction of incarceration may
be the only meaningful sanction currently availabléhe Court. Clearly, incarceration, which atskea
temporarily cuts off a support obligor’s earningaeity altogether, is a costly, sometimes self-
defeating option that must be reserved for casesioh lesser sanctions have been exhausted or are
not efficacious.

Along the continuum of child support sanctionswialiful violations, there must be a means of
providing regular, in-person monitoring by someanauthority who can compel a change of
behavior under threat of a more serious sanctiodnnrm may be able, at the same time, to provide
services and rehabilitative assistance to the supbtigor that will facilitate compliance with ddi
support obligations. That vital in-person monitgrend provision of individualized assistance may
best be provided by placing a support obligor abation. However, while explicitly authorized in
the Family Court Act, probation has proven to baiaworkable and rarely-utilized tool in Family
Court child support cases. Moreover, there is rthaization in the Family Court Act to combine
either a probation sanction or a requirement ttigpate in a rehabilitative program with a sentnc
of incarceration, even though such a combinatiop pnrasent the most promise in some cases to
compel the change of an offender’s behavior necg$saorrect the violation and ensure consistent,
future provision of child support to the offendefiasnily. The Family Court Advisory and Rules
Committee has identified statutory impedimentsho éffective use of probation in child support sase
and is proposing a proposal to address these pnsble

First, in order to make probation less costly twrdl probation departments and fairer to the
probationers, the proposal would impose a limittduration of probation more commensurate with
probation in other contexts. Alone among probapoovisions in both the Family Court Act and
Criminal Procedure Law, Family Court Act 8456 pesa child support obligor to be placed on
probation for an extended period of time,, the entire duration of a child support or visdaatorder
or order of protection. Since a child support onthery last until the youngest child reaches theadge
21, this may mean more than two decades of prabatiour times greater than the duration of
probation for all but the most serious felonies. B¥nal Law 865(3). This disproportionate degree of
supervision is beyond the capacity of most locabption departments to provide, particularly in
times of fiscal constraint, and may explain theic&dnce of probation departments to become
involved in child support matters. The Committga’eposal, therefore, would impose the same time
limit that exists for person in need of supervis{BiNS) cases in Family Courti-e., not more than
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one year, a period that may be extended, afteceatdi the support obligor and an opportunity to be
heard, for an additional year upon a finding ofept@nal circumstances.

Second, the proposal would provide the neededbiiiiyito the menu of sanctions available
for willful violations of child support orders bylding an authorization to combine a sentence of
probation or a sentence of participation in a rdhative program with a sentence of incarceration.
Family Court Act 8454(3)(a) already permits a seaéeof intermittent incarceration to be imposed,
including, for example, weekend incarceration sai #n offender may work or seek gainful
employment during the week. The effectiveness isfganction, as well as sanctions of short periods
of incarceration, would be significantly enhanckethe Family Court had the ability to combine it
with probation supervision

Finally, Family Court Act 8456 is entirely sileregarding procedures to be followed in the
event of a violation of probation. All too ofteimet burden falls upon custodial parents to take tffie
from work to prepare, file and arrange serviceiofation petitions. Again comparable to other
probation violation provisions, the Committee’s posal would instead require the local probation
department to file a verified probation violatioatpion and would provide an opportunity for the
probationer and parties to be to be heard as prisiees to revocation of probation in the evenaof
willful violation. As in criminal, juvenile delingency and PINS proceedings, the proposal would
provide that the period of probation would be tlées of the date of filing of the violation petitio
See Penal Law 865.15(2); Family Court Act 88360,2{49-a. Further, in the event the violation
petition is not sustained, the tolling period wobkl credited to the period of probation. Providing
mechanism consistent with due process to bringedlehild support violators to the attention of the
Family Court would benefit the families as wellaking the onus off of custodial parents to initiate
and prosecute violation proceedings that shoulgatsbe handled by local probation departments.

Enactment of this proposal would afford the Farfiburt essential, flexible tools with which
to address willful violation of its child suppontders so as to spur offenders to modify their beirav
and live up to their child support obligationswibuld make probation a viable alternative for
probation departments by defining the contourgsofluration and delineating procedures to be
utilized in the event of a violation of its termsdaconditions. Further, the proposal would augment
the effectiveness of both probation and the requerg for the respondent to participate in a
rehabilitative program by authorizing these samdito be combined with a sentence or suspended
sentence of incarceration. In so doing, the proppesatute would improve the collection of child
support for the children in the State, would mdie pprobation provisions fairer for support obligors
and would greatly enhance the Family Court’s capdoirespond effectively to serious instances of
willful violations of child support that are so detental to children in New York State.

Proposal

AN ACT to amend the family court act, in relatianganctions for willful failure to comply with caur
orders for child support

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Paragraph (c) of subdivision 3 of secti54 of the family court act is amended and
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a new paragraph (d) is added to such subdivisioaad as follows:

(c) place the respondent on probation [under] fotalone year pursuant to section four

hundred fifty-six of this article uposuch conditions as the court may determine amtdordance

with the provisions of the criminal procedure law;

(d) combine a sentence or a suspended sentenceaofération pursuant to paragraph (a) of

this subdivision with a requirement that the resimnt participate in a rehabilitative program or be

placed on probation pursuant to paragraph (b))oof(this subdivision, respectively.
82. Section 456 of the family court act, as adogdhapter 809 of the laws of 1963, is

amended to read as follows:
8456. Probation. (a) No person may be placed obgtion under this article unless the court
makes an order to that effect, either at the tiftb@ making of an order of support or under sectio

four hundred fifty-four._ The order of probation magntain such conditions as the court may

determine The maximunperiod of probation may [continue so long as ateoof support, order of

protection or order of visitation applies to su@rgon]_not exceed one year. If the court findshat

conclusion of the original period, upon notice amdopportunity to be heard, that exceptional

circumstances require an additional year of propatihe court may continue probation for a period

not to exceed additional year

(b) [The] If thecourt [may at any time, where circumstances waitarevoke an order of]

finds, after a hearing, that a party who has béaced onprobation[. Upon such revocation, the

probationer shall be brought to court, which mayhewut further hearing,] in accordance with this

section, has willfully violated any term or conditi of probation, the court, after giving notice amd

opportunity to be heard to the parties and thertpfor the child, if any, may revoke such order o

probation and magnake any order [that might have been made airtieethe order of probation was

made] authorized by section four hundred fifty-fofithis article.No such finding may be made

unless a verified petitiosubscribed to by the probation service or the gmjate government agency

has been filed and duly served upon the parlike petition must stipulate the condition or dtinds

of the order violated and a reasonable descrigifdhe time, place, and manner in which the

violation occurred. Non-hearsay allegations orgateons made upon information and belief of the

factual part of the petition or of any supportirepdsition must establish, if true, every violation

charged. The period of probation shall be deemiéebtas of the date of filing of the probation
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violation petition, but, in the event that the dodwes not find that the order of probation wasfullly

violated, the period of such interruption shalldoedited to the period of probation

83. This act shall take effect immediately.
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17. Orders for participation in work-related pragsain Family Court
proceedings to modify or enforce child support
[F.C.A. 88437-a, 454; Soc. Serv. L. 8111-h(20)]

In chapter 592 of the Laws of 2011, the Legislarmacted salutary amendments to chapter
182 of the Laws of 2010, which authorized the Fa@iburt to direct individuals who are obligated to
pay child support to take steps to seek employmietd participate in job training, employment
counseling or other available programs designéeatd to employment. The amendments made clear
that such directions could be made in a proceeskeding a downward modification of a child
support order or in a proceeding to enforce or tgnaeviolation of a child support order, in additio
to a proceeding to establish a child support oirdéne first instance. However, in conjunction with
the Governor's office and New York State Officel@mporary and Disability Assistance, the Family
Court Advisory and Rules Committee is submittingr@posal that makes a few technical revisions
and harmonizes the new statute with earlier enadsrie order to eliminate any possible doubt as to
New York State’s compliance with Federal child soippaws and regulations.

First, the proposal would amend section 437-a@fhmily Court Act to permit work
program orders in any proceeding for a modificatrmot simply a proceeding denominated one to
decrease a child support order. While perhaps ©mrenon in a proceeding for a downward
modification, a work program directive may be agpropriate in a modification proceeding that may
have originated as an upward modification but imclwla cross-motion for a reduction in the child
support obligation has been made. Elsewhere irtlard, most particularly, in Family Court Act
8451, the term “modify” is used without limitati@s to whether an increase or decrease in the child
support obligation is sought. This change, theesf consistent with the language in other child
support provisions in the Family Court Act.

Second, the proposal would eliminate any possiteiguity as to New York’s continued
compliance with the Federal requirements of TkleD of the Social Security A¢ta condition of
eligibility for funding of the State’s child supganforcement program and the Temporary Assistance
for Needy Families (TANF) block grant. New York &taeceives Federal reimbursement for its child
support program at a rate of 663ee42 U.S.C.A 8655(a)(2)( C). Federal regulationsrasdie the
severe penalties that may be imposed for noncongaiavith the provisions of an approved State
child support planSee45 C.F.R. 8§ 305.66. One of the requirements idBiate child support plans is
that, with respect to children receiving publicisssice, the adjudicator must be authorized toesddr
problems of overdue child support by directing @tsilipport obligors to participate in “work
activities,” as defined in 42 U.S.C. 8607(d), usld®ey are “incapacitatedSee42 U.S.C.

8666(a)(15). That authorization, contained in Far@iburt Act 8454(2)(h), was enacted in chapter
214 of the Laws of 1998 and is a component of Nesk\State’'s Federally approved child support
plan. Specifications regarding the required “watk\aties” are delineated in title nine-b of argdive
of the Social Services Law, including the exemptamindividuals determined to be “incapacitated.”
SeeSoc. Serv. L. 88332, 332-b.

Family Court Act 8437-a, as enacted in chapterdf8Be Laws of 2010, contains an
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exemption for child support obligors who are “icegt of supplemental security income or social
security disability payments,” an exemption thatrapply to individuals who would not necessarily
be deemed “incapacitated” under Family Court AG42)(h). Incapacitation requires an
individualized determination, as not all individsiaéceiving supplemental security income or social
security disability benefits are automatically uleatio participate in any work-related activities.
Indeed, some employment training and job placemmgrams are specifically geared toward
disabled individuals. Thus, the addition of theerehce to “enforcement” of child support obligaton
in Family Court Act 8437-a in chapter 592 of thevsaof 2011 raises the question of whether the
exemption for obligors receiving supplemental siéggumcome or social security disability payments
would apply to all orders for work-related actiggiunder Family Court Act 8454.

To eliminate any possible confusion, the Committgebposal deletes the term “enforce”
from Family Court Act 8437-a, thus addressing wielated directives in enforcement or violation
proceedings solely in Family Court Act 8454(2). Tineposal further simplifies subdivision two of
section 454 of the Family Court Act by incorporgtparagraph (i) into paragraph (h). The existing
language of paragraph (h), which conforms to tiggirements of New York’s Federally approved
child support plan, would be retained, thus enguNew York State’s full compliance with Federal
law. A sentence would be added that specificalpliap to only to cases involving children who are
not applicants for, or in receipt of, public assmte and thus are not subject to the Federal work
activity requirements. That sentence would, in esseapply the provisions of Family Court Act
8437-a to such cases, that is, it would authonders for work programs “provided such programs
are available and provided the respondent is urgyagland not in receipt of supplemental security
income or social security disability benefits.”

Finally, although a support obligor who may be sabjo a work program order may
sometimes be the petitioner in the Family Courtpealing, e.g., a petitioner for a downward
modification of a child support order, the propasabstitutes the term “respondent” in Social S&wvic
Law 8111-h(20), since “respondent” is the term usisdwhere in that statute.

Proposal

AN ACT to amend the family court act and the sos@&lices law, in relation to orders
for child support obligors to seek employment, emdepeal paragraph (i) of
subdivision 2 of section 454 of the family court eadating thereto

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 437-a of the family court astamended by chapter 592 of the laws of
2011, is amended to read as follows:

8437-a. Referral to work programs. In any procegdinestablish[, decrease] or [enforce]
modify an order of support, if the support obligor is mpéoyed, the court may require the support

obligor to seek employment, or to participate i jaining, employment counseling or other
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programs designed to lead to employment providetl puograms are available. The court shall not
require the support obligor to seek employmenbggarticipate in job training, employment
counseling, or other programs designed to leadnfgl@yment under this section if the support obligor
is in receipt of supplemental security income analcsecurity disability benefits.

§2. Paragraph (i) of subdivision 2 of section 45the family court act is REPEALED.

83. Paragraph (h) of subdivision 2 of section 4bthe family court act, as added by chapter
214 of the laws of 1998, is amended to read as\isli

(h) the court may require the respondent, if thrsqes for whom the respondent has failed to
pay support are applicants for or recipients oflipussistance, to participate in work activitiss a
defined in title nine-B of article five of the satservices law. Those respondents ordered to
participate in work activities need not be applisdor or recipients of public assistance. If the

persons for whom the respondent has failed to ppgat are not applicants for or recipients of publ

assistance, the court may require the respondesatetio employment or to participate in job training,

employment counseling or other programs designéehithto employment, provided such programs

are available and provided the respondent is un®magland not in receipt of supplemental security

income or social security disability benefits.

84. Subdivision 20 of section 111-h of the soce/ges law, as amended by chapter 592 of
the laws of 2011, is amended to read as follows:

20. If the [support obligor] respondestrequired to participate in work programs purgua
section four hundred thirty-seven-a of the famiyxt act, and the court enters an order of support
behalf of the persons in receipt of public assistathe support collection unit shall not file difpen
to increase the support obligation for twelve marftom the date of entry of the order of support if
the [support obligor’s] respondenitscome is derived from participation in such peogs.

85. This act shall take effect on the same datbapter 592 of the laws of 2011.
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18. Compensation of guardians ad litem appointedtiddren
and adults in civil proceedings out of public funds
[CPLR §1204]

While attorneys for children assigned to represeiitren under Judiciary Law 835 or Family
Court Act 8249 are remunerated out of State fuwtigre independent means are not available, no
analogous provision for compensation from publiedsi exists for guardians ad litem appointed for
children and impaired adults in civil proceedingsguant to section 1204 of the Civil Practice Law
and Rules (CPLR). The Family Court Advisory anddguCommittee, with the support of the Chief
Administrative Judge’s Advisory Committee on CiRilactice, is proposing this measure to redress
that inequity.

There are a variety of situations in which childeerd adults may be deemed by judges to
require the protection afforded by a guardian &ri For example, in Family Court, the respondent
in a child protective proceeding (the parent of¢hgd who is allegedly mistreated) may be under 18
years of age. An adult may require appointmentgidiadian ad litem if his or her mental capacity is
challenged, for instance, in termination of parentgnts proceedings based on the parental mental
illness or developmental disability. Additionallyguardian ad litem is occasionally appointed in
matrimonial proceedings in Supreme Court in liea aih attorney for a child.

While judges now have the authority to make thggmentments, they are reluctant to do so
because they cannot guarantee that the guardigemdwill receive any payment. Section 1204 of
the CPLR authorizes payment for the services afaadjan ad litem by "any other party or from any
recovery had on behalf of the person whom suchdiprarepresents or from such person's other
property.” Neither the Family Court Act nor the G®provide for payment where there is no
monetary corpus from which payment can be madetlandourts have ruled that no public funds
may be used in such circumstanc®seMatter of Woodv. Cordellg 91 A.D. 2d 1178 (4 Dept.
1983).See alstMatter of Baby Boy Q 298 A.D.2d 677 (3Dept., 2002)(County Commissioner of
Social Services could not be ordered to pay fordjaa ad litem as he was not a party). In Family
Court proceedings, the parties are often indigadtthus unable to compensate the guardian ad litem.

This proposal would authorize payment for the smwiof the guardian ad litem out of public
funds, as a state charge, where the guardian servbdhalf of a child, and as a county chargdf t
guardian served on behalf of an adult, consistétht tive present statutory sources of funding for
assignment of attorneys for children and coungehfdigent adults. By virtue of section 165 of the
Family Court Act, section 1204 of the CPLR, as adseh would apply to Family Court proceedings.
In addition, if the proceeding is one in which #hés a subsequent monetary recovery, the fundsl coul
to be recovered pursuant to section 1103 of theRCPL

Proposal

AN ACT to amend the civil practice law and rulesyelation to compensation of guardians ad litem
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The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 1204 of the civil practice wd rules is amended to read as follows:
81204. Compensation of guardian ad litem. A conay allow a guardian ad litem a
reasonable compensation for [his] the guardisersices to be paid in whole or part by any offeety

or from any recovery had on behalf of the personmwisuch guardian represents or from such

person's other property, or if there is no suchig®wompensation for services shall be from state

funds appropriated to the judiciary in the same amwestablished by subdivision three of section

thirty-five of the judiciary law, if the guardiardditem has been appointed for an infant, and dut o

county funds in the same amounts established lipseseven hundred twenty-two-b of the county

law, if appointed for an adulNo order allowing compensation shall be made gixor an affidavit of
the guardian or [his] the guardiaaBorney showing the services rendered.

§2. This act shall take effect immediately.
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V. Future Matters:

Under the leadership of the Committee’s co-ch&ls). Monica Drinane, Supervising Judge
of the Family Court, Bronx County, and Hon. Petasstdomo, Judge of the Family Court, Bronx
County, the Family Court Advisory and Rules Comegthad a productive year in 2012. Additionally,
the Committee recommended significant rules remsias well as approximately 70 new and revised
forms that have been posted on the Unified Cowste®y’s Internet web-site for ready public access
(http://www.nycourts.gov).

Most important, as in 2012, the Committee will agactively support efforts by the Unified
Court System to persuade the Legislature to megpithssing need of the Family Court statewide for
additional judges in order to fulfill the demandste ever-increasing and ever-more complex
workload. Additionally, recognizing that only Newokk and North Carolina automatically consider
juveniles to be adults as soon as they reach thefagjxteen, the Committee will support the efort
of Chief Judge Lippman to establish a youth divisio Supreme Court that will, in effect, raise the
age of criminal responsibility in New York Statedighteen. In addition to reviewing legislative
proposals, the Committee will also continue its poshensive review of the Family Court rules with a
view towards recommending possible revisions. litaah to these efforts, the Committee’s five
subcommittees are expected to be actively engagen ifollowing projects, among others, during the
coming year:

* Child Welfare The Subcommittee will continue its examinationssiues regarding
immigrant children, in particular, requests forp&sial Immigrant Juvenile Status” judicial findinigs
guardianship cases. In addition to continuingriggor project regarding the rights and responsiédi
of non-respondent parents, the Subcommittee wiltinae to monitor implementation of significant
legislation in the child welfare area, includimgter alia, the federalndian Child Welfare Act
subsidized kinship guardianship, destitute childreantry into foster care, restoration of parental
rights and the “Family Assessment Response” (diffeal case management) pilot projects. The
Subcommittee hopes to comment on anticipated go&kefrom the New York State Office of
Children and Family Services to implement Fedagidlative requirements regarding psychotropic
medication. As it has in the past, the Subcommittdlealso assist the New York State Judicial
Institute in planning follow-up training regardieggagement of youth in court proceedings,
psychotropic medication and other issues.

« Juvenile Justicdn addition to the issue noted above regardieggite of criminal
responsibility, the Subcommittee will monitor tmeglementation of the new “Close to Home”
initiative, including its impact upon children iounties outside New York City, as well as the
requirements enacted in 2011 and 2012 regardingfussk assessment instruments in making
detention and placement decisions. Particularlight of implications for addressing the needs of
cross-system youth (youth with both juvenile justand child welfare cases), the Subcommittee will
review proposals regarding information- and recslndring among education, mental health and child
welfare agencies and the courts. The Subcommitileeontinue to work with the Legislature to
enhance the effectiveness of responses to truanhyals persons in need of supervision and as
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educational neglect proceedings. With a particcbearcern for effective evidence-based approaches to
reentry of youth from facilities back to their nebprhoods, the Subcommittee will also continue its
advocacy for greater support for Family Court ptaisaand community-based alternatives to
detention and placement.

* Child Support and Paternitfhe Subcommittee will continue to work with thew York
State Office of Temporary and Disability Assistateseek common ground on legislative proposals,
including those in response to the quadrenniakredf the Child Support Standards Act, as well as .
approaches to child support in cases involvingtjoustody. It will also consider possible coutteru
regarding judicial review of support magistratestetminations of wilful violations, filing dates,
inter-county transfers of cases and expedited stippacedures.

* Custody, Visitation and Domestic Violenc&éhe Subcommittee will continue to address
issues regarding forensic evaluations, expandimg tipe court rules it has proposed regarding access
by parties and counsel to the reports. It will alsaew and comment upon ongoing efforts by the
Legislature to address issues regarding standitigraf parties (non-parents) to seek custody or
visitation. The Subcommittee will also continuentonitor service, concurrent criminal jurisdiction
and other issues regarding orders of protection.

» Forms and Technology{rhe Subcommittee will propose revisions of umfidiorms as
necessitated by new legislation and will considsrfarms-related issues raised by the increase in
digitalization of court records and e-filing initiges. It will continue its efforts to simplify theurrent
forms to enhance access to justice for self-reptedditigants as has been recommended by the Chief
Judge’s Task Force to Expand Access to Civil L&galices in New York.

The Committee, which includes experienced judg@spsrt magistrates, court attorney
referees, Family Court clerks and practitionerswirérom throughout New York State, brings a
variety of valuable perspectives to the task ofrasising the crushing workload and complex
problems facing the Family Court. The substantiplegtise of the Committee’s active and diverse
membership contributed to significant accomplishta@m 2012 and with the substantial agenda
described above, in 2013, the Committee hopesrpite a similar record of achievement as it
grapples with the many difficult issues withinjigsisdiction during these most difficult of times.

In conclusion, the Committee pledges its contindagp dedication in 2013 to improving the
functioning of the Family Court and the qualityjostice it delivers to children and families in New
York State.

Respectfully submitted,
Hon. Monica Drinane, Co-chair
Hon. Peter Passidomo, Co-chair
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Hon. Michele Pirro Bailey
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