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l. Introduction and Executive Summary

The Family Court Advisory and Rules Committee ig ofithe standing advisory committees
established by the Chief Administrative Judge ef@ourts pursuant to section 212(1)(q) of the
Judiciary Law and section 212(b) of the Family Gd\ot. The Committee annually recommends to the
Chief Administrative Judge proposals in the arddsamily Court procedure and family law that may be
incorporated into the Chief Administrative Judgegislative program. These recommendations are
based on the Committee's own studies, examinatideasional law, and suggestions received from
bench and bar. In addition to recommending its awnual legislative program, the Committee reviews
and comments on other pending legislative measaeserning Family Court and family law.

A. Legidation Enacted in 2012

Two of the legislative proposals submitted by tlweninittee in 2013 were enacted into law
during the 2013 legislative session. These include:

1. Petitions to Vacate Acknowledgments of Paternity [L aws of 2013, c. 402]: This measure
provides a longer statute of limitations for petits to vacate voluntary acknowledgments of patemit
certain cases in which acknowledgments had beerutgea by persons under the age of eighteen.
Somewhat similar to laws in California, lllinoisadsas and Texas, this measure amends Family Court
Act 8516-a to permit a signatory to an acknowledgnad paternity to file a petition to vacate it tii
60 days of the signatory’s attaining the age ofvill8re the acknowledgment had been executed during
his or her minority. Just as Family Court Act 85 frovides an earlier time limit for filing a vaaat
petition where a proceeding, including a child supproceeding, has been commenced that constitute
a “ratification” of the acknowledgment, so, tooe timeasure provides an alternative, earlier timé lim
where a judicial proceeding, including a proceedmgstablish a child support order, has been &ledi
the time for the signatory to answer has expinedvhich case the time limit would be 60 days attert
expiration date. Upon appearing in court, the &igry must be advised of his or her right to file a
petition to vacate the acknowledgment within sotéys of the date of the proceeding in court. The
related notice provisions of Public Health Law 8848are amended as weHffective: January 19,

2014 (applicable to acknowledgments of paternigcexed on or after that date).

2. Child Welfare: Severe and Repeated Child Abuse [Laws of 2013, c. 430]: This measure
clarifies the findings made in a child abuse proosg under Article 10 of the Family Court Act thraty
later be applied in an action to terminate paremgaks and further adds two serious sex offenseise
enumerated crimes constituting severe abuse.

The authorization in Family Court Act 81051 for themily Court to render findings of severe or
repeated child abuse by clear and convincing ecelenstead of a mere preponderance, permits such
findings to be used at later termination of paremggts proceedings brought on those grounds, thus
obviating the need to retry the abuse allegatiblosvever, since the definitions of severe and regzbat
abuse in Social Services Law 8384-b(8) include blm¢hgravamen of the abuse and a finding that the
child care agency either made diligent effortsetonite the family or that such efforts had beerusgd
by the court, appellate courts have required biaiments of the definition,e., the abuse and diligent
efforts, to be satisfied before the Article 10 fimgs could bautilized. Recognizing that a finding
regarding diligent efforts may be premature atd&sier child abuse proceeding, the statute pernits
finding regarding the abuse itself made pursuafatmily Court Act 81051 to be utilized at a later
termination of parental rights proceeding, whilemiting the finding regarding diligent efforts e
deferred until the termination of parental righéahing.



Additionally, the statute adds sections 130.95 E3@ 96 of the Penal Law to the list of sexual
offenses and other felonies that constitute sealeuse, as defined in Social Services Law 8384-#)8)(
These offenses, which were added to the Penal b&006, add aggravating factors to -- and are
therefore more serious than — the crimes alreatlydiin Social Services Law 8384-b(8). Both of ¢hes
predatory sex crimes, both Class A-ll felonies,iackuded in the definition of “severe abuse,” bath
grounds for termination of parental rights and ases for enhanced findings in child abuse procegsdin
under Article 10 of the Family Court AcEffective: October 22, 2013.

B. New and M odified L egislative Proposals

As in 2013, among the Family Court Advisory anddsuCommittee’s highest priorities is the
pressing need for more Family Court judges, sihediked number of 154 judgeships authorized in the
Family Court Act has remained virtually unchangedvell over a decade, notwithstanding the Court’s
far higher and more complex workloadzqually critical, the Committee strongly suppdtts efforts by
the Permanent Judicial Commission on Sentencingptement Chief Judge Lippman’s proposal to
raise the age of criminal responsibility in New K@&tate to 18 for non-violent offenses by creating
“Youth Division” in Supreme Court to address case®lving 16- and 17-year olds. Additionally, the
Committee is proposing a comprehensive legislaenda, including 15 new and modified proposals
and 13 proposals previously recommended. Thesepatgpaddress all areas of Family Court practice,
thereby providing needed clarification and enhag¢ive Unified Court System's ability to handle thes
cases effectively. Its agenda of 15 new and matiiposals includes the following:

1._Sealing and expungement of record®ersons in Need of Supervision proceediRgssage
of the juvenile delinquency statute over three desago ironically left youth charged as Persons in
Need of Supervision (PINS) with fewer protectiohart either their juvenile delinquent or adult
counterparts. This measure would remedy one afibst glaring disparities by providing sealing and
expunction provisions for PINS cases that are coatpa to Family Court Act 88375.1 - 375.3 and
Criminal Procedure Law §8160.50. The measure wonddral Family Court Act 8783 to provide that
court records in actions terminated favorably ®dlcused — that is, cases that had been adjusted
(diverted without petition), withdrawn or dismissedvould automatically be sealed and, in cases
involving a PINS adjudication, the juvenile would permitted to make a motion for sealing of the
record in the interests of justice. As in Familyu@toAct 8375.3, the Family Court would retain its
inherent authority to expunge, rather than simpbl sits records. Finally, recognizing that PINS
behavior consists of conduct that would not be icrahif committed by adults, sections 783 and 784 o
the Family Court Act would be amended to preclusie of PINS records in other courts.

! SeeNew York State Bar Association Task Force on Fa@burt, Final Report(January, 2013); Kidand
Families Still Can’t Wait: The Urgent Case for N&amily Court Judgeship@NYS Senate Policy Group, Oct. 30,
2009);A Call to Action: The Crisis in Family Couffund for Modern Courts, Feb., 200%}je Long Road Home
177-178(Children’s Rights, Nov., 20098.Schepard & T.Liebmann, “Law and Children: Enda§.5- Minute
Justice in New York’s Family CourtN.Y.L.J. Nov. 13, 2009, p.3, col. 1; K. Carroll & A. Whitthisorder and
Delay: There's Been a Dramatic Increase in AbuseNeglect Charges Filed Against City Parents, aandily
Court is Overwhelmed Again,” 16hild Welfare Watcthb-7, 26 (Winter, 2008)The Permanency Legislation of
2005: An Unfunded mandate —Critical Resource Némdislew York City’s Children and Famili¢slYC Bar
Assoc. Council on Children, 2007).
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2. Medical treatment for destitute childreéks part of the 2012 destitute child statute, 8bci
Services Law 8398(1)(c) was amendeditect social services officials to “assume charfand
provide care and support” for destitute childreroweannot remain at home. Subdivision six of Social
Services Law 8398 provides that “as to all foregaifasses of children,” including destitute childre
local social services commissioners must proviog@éet mental and physical examination of any
child whom [they have] reason to suspect of memt@hysical disability or disease,” as well as
“necessary medical or surgical care in a suitabkpltal, sanatorium, preventorium or other
institution or in his [or her] own home for any kchneeding such care...” However, Social Services
Law 8383-b, which authorizes local social servicesimissioners to “give effective consent for
medical, dental, health and hospital services’atmused and neglected children in their care, was no
amended to provide comparable authority with resfgedestitute children. This measure would
resolve the apparent conflict between sectionsi888d 398(6) of the Social Services Law by
amending Social Services Law 8383-b to add destthiidren to the categories of children for
whom local commissioners of social services mayipeconsent and to enumerate the temporary
and dispositional placement statutory provisionsiagble to destitute children [Family Court Act
881094, 1095]. Enactment of this measure will reenionpediments to the provision of necessary
services to destitute children in foster care whggents are unavailable, not living or not abled¢o
contacted to provide needed consents.

3. Orders for spousal maintenance in family offemseeedingsTheFamily Protection and
Domestic Violence Intervention Act of 19841994, c. 222] provided a needed life-savepetitioners
in family offense cases by authorizing the Famibu@ to issue temporary orders of child support in
conjunction with temporary orders of protection.wéwer, the statute does not provide a similar
emergency safety net to married petitioners in fiaoffense proceedings who do not have minor,
dependent children -- often older litigants in ldegn marriages, who are victims of domestic vioksn
frequently including financial abuse, and who latleans of their own to cover expenses as theyaseek
safe refuge from violence. This measure wouldfi#it gap by amending sections 828 and 842 of the
Family Court Act to provide authority for the FaynCourt, when issuing temporary and final orders of
protection, to order temporary spousal maintenaf@cognizing that final orders of spousal
maintenance must be ordered either in a Supremd @adrimonial proceeding or in a proceeding
under Article 4 of the Family Court Act, the measprovides that the Family Court may direct the
petitioner to file such a proceeding either in Supe or Family Court. The measure limits the duratio
of the temporary spousal maintenance ordénéoearlier of 90 days following its entry or therg of
a temporary or permanent spousal support ordegraitha Family Court proceeding filed under
Article 4 or in a Supreme Court matrimonial proaegdursuant to section 236 of the Domestic
Relations Law.Additionally, as is the case with temporary osdef child support, a temporary order of
spousal support may be issued “notwithstanttiag information with respect to income and assets
the respondent may be unavailable.”

4. Transfers of identification documenRecognizing that victims of domestic violence may
need possession of critical documents in ordeetalile to escape to places of safety, the Legislahs
part ofChapter 526 of the Laws of 2013, included a prooedr victims to request that local
criminal and family courts direct return or trarrshé “identification documents” as a condition of a
temporary or final order of protection. This measwould augment and clarify the identification
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document transfer procedure in two respects. kinstpuld add to the definition of identification
document “any identification document in the narha protected child who is in the care of a
protected party.” Clearly, the documents requiadaf domestic violence victim, along with his or
her child, to escape to a place of safety may wellide passports, immigration documents and other
documents in the name of the child. Second, inrdaprevent litigants from doing an “end-run”
around the courts presiding over litigation regagdmnarital property and other assets the measure
excludes from the transfer procedure those docusribat are at issue in ongoing litigation eitheain
Family Court child support proceeding or a matrimabproceeding in Supreme Court. This provision
is particularly critical so as not to undermine Dastic Relations Law §8236B (2)(b), which requires
automatic orders freezing most marital propertgeserved with summonses in matrimonial
proceedings.

5. Modification of orders of child support in FagnCourt An application to modify, vacate or
set aside an order of child support pursuant toilya@ourt Act 8451 must be accompanied lay“
affidavit and other evidentiary material sufficieatestablish a prima facie case for the relief
requestedin order to entitle the petitioner to a hearingamy material issues of fact. No hearing is
required if an affidavit has not been submittedneWenaterial issues are present in the case. This
requirement has proven to be unnecessary as tf@mriiAffidavit in Support of Modification of
Support” (Family Court Form 4-11b) is duplicativitibe support modification petition (Family Court
Form 4-11). Further, it is unduly restrictive asiapediment to effective access to the Family €buyr
unwary litigants, most of whom are unrepresent&dnsistent with the recommendations of @teef
Judge’s Task Force to Expand Access to Civil L&galices that Family Court child support forms
be simplified, this measure would amend Family €8461 to delete the necessity of a separate
affidavit as a prerequisite for a hearing. Instehd ,petition itself would need to “allege facts
sufficient to meet one or more of the grounds”rfardification set forth in the statute. In elimimeagi
the need for litigants to file an extra documeing teasure would ease the Unified Court System'’s
“DIY” (Do It Yourself) process, a meaningful stapthe Court System’s ongoing effort to increase
the ease with which litigants can obtain needeadfrel the Family Court.

6. Calculation of child support under t6&ild Support Standards Actn 2009, the Legislature
enacted th€hild Support Modernization Afit. 2009, c. 343], which raised the combined paaknt
income benchmark used to calculate child suppateutheChild Support Standards Afffamily Court
Act 8413] Colloquially known as the child support “cap,” thgure contains a built-in mechanism for
indexing and adjusting the figure every two yeapeahding upon changes in the Consumer Price Index.
However, an anomaly in the language describingrtbans by which the “cap” is calculated has led to
unforeseen results that, particularly during yéamghich changes are sharp, are likely to be
disproportionate to the actual rate of inflationctal Services Law §111-i provides tliae combined
parental income amount must be adjusted every eaosyby “the product of the average annual
percentage changes in the consumer price indeadlfarban consumers (CPI-U) as published by the
United States department of labor bureau of latadissics for the prior two year period rounded to
the nearest one thousand dolfardse of the term “product” was most likely inteadito refer to the
product of the combined parental income “cap” npliktid by the combined total of the changes in the
CPI-U during the preceding two-year period, thahestotal level of inflation during the applicable
period. However, read literally, the current laage appears to require the change in the firsttpcae
multiplied by the change in the second year. Udfiegsame terminology as in the “cost of living
adjustment” (COLA) calculation, this measure woulstead utilize theum of the average annual
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percentage changes in the CPI-U for each of theydmos multiplied by the existing combined
parental income “cap” and then rounded to the ¢&E000, a methodology that will yield results
reflecting the total amount of inflation for eaetotyear period, a better meandafly and
accurately fulfilling the legislative intent of tl@&hild Support Standards Act.

7. Authorization for pilot programs for obtainingders of protection by video-conferenc®ne
of the most noteworthy initiatives of tiNew York State Courts Access to Justice Progranbbas
the development of the “Advocate-Assisted Famitie@se Petition Program,” an easy-to-use,
automated program that permits an applicant fengbrary order of protection, with the aid of a
trained domestic violence advocate, to preparendyfaffense petition and, if needed, an address
confidentiality affidavit, for filing in Family Cor. The program is available at courthouse location
and is suitable for expansion to remote sites, sgdRamily Justice Centers, senior centers and
domestic violence shelters. With video equipmeminected to judges or court attorney referees at
courthouses, this program can be used in conjumetith actual court proceedings on the record for
the issuance of temporary orders of protectiorkinigpadvantage of the broad potential of this
technology, this measure would amend section 21Beofudiciary Law to authorize the Chief
Administrator of the Courts to “establish pilot grams for the filing of petitions for temporary
orders of protection by electronic means and feri$suance of such orders by audio-visual means.”
Family Court Act 8153-c would delineate detaildloé pilot programs, definitions, consultation
required and elements of proposed plans. Partiompat the programs would be strictly voluntary,
would require the consent of the petitioner onrdwrd and would be limited &x parte
applications for temporary orders of protectiorod@edings must be on the record and preserved for
transcription and documentary evidence, if any,trheselectronically transmitted and formally
introduced into evidence. Existing laws requirirgggonal service of process and confidentiality of,
as well as the parties’ access to, records woaldnnany way be altered.

8. Reentry of persons in need of supervision ingtdr careConsistent with the decision of the
Appellate Division, Second Department, in Mattedefry H, 102 A.D.3d 132, 955 N.Y.S.2d 90'{2
Dept., 2012), as well as the interpretation byNle& York State Office of Children and Family
Services, the Committee is submitting a measuatarify an aspect of the foster care reentry seattodit
has caused some confusion, that is, the categurfesmer foster youth to whom the statute applies.
“Former foster care youth” is not defined in Fan@gurt Article 10-B and although referenced in the
permanency hearing provisions (Family Court Actiédet 10-A), no specific cross-references are
contained in the juvenile delinquency or Persondeed of Supervision (PINS) provisions. The
Committee’s measure would remedy that gap by ameritie post-dispositional provisions regarding
extensions of placement in the juvenile delinquesnoy PINS statutes [Family Court Act 88355.3 and
756-a(f)] to include references to Family Court 0912 It would further amend Family Court Act
81091 to add a definition of “former foster careift’ that explicitly includes youth placed in foste
care with social services districts pursuant teefile delinquency, PINS, child protective or desét
child adjudications and voluntary placements, al agechildren freed for adoption but not yet admjt
whose guardianship and custody have been trandferi@ social services district or authorized child
care agency.

2 In light of the Governor’s veto of S 4529-B, therfimittee’s proposal in 2013, the Committee hasirlted
juvenile delinquents placed with the New York St@féice of Children and Family Services from covggan the
proposal SeeVeto Message #226.
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9. Roles, rights and responsibilities of non-remfent parents in child neglect and abuse
proceedings in Family CourNotwithstanding a growing trend toward identifyiand engaging both
parents, including those not charged as respondentsell as their extended families, in resolchdd
protective proceedings, article 10 of the Family@d\ct contains a number of gaps and anomalids wit
respect to the treatment of non-respondent par€his.measure inserts provisions that explicitly
encourage greater participation by non-respondam@ngs in abuse or neglect proceedings concerning
their children and expands the pretrial and digmogl options available to ensure the childreatety
and well being with due regard for the legal righft®oth parents. The measure defines and
differentiates the notices to, and roles of, pareatognized by law in contrast to those whosd lega
status has not been determined. It further autesnielease of children to non-respondent pareats, b
during the pendency of the child protective proaegdnd as a disposition. Finally, it includes non-
respondent parents in the provisions of Family €Aat 881055-b, 1089 and 1096 through which a
child abuse or neglect, permanency or destitutid gnoceeding may be resolved through an order of
custody under article six of the Family Court Attcases in which further involvement by the Family
Court and local social services agency is deterthinod to be necessary.

10. Requirements for notices of indicated child maltrent reports and changes in foster care
placementsAbsolutely essential to the effort to expeditenp@nency for children in furtherance of the
goals of the Federal and St#tdoption and Safe Families A¢Rublic Law 105-89; L. 1999, c. 7] and
permanency legislation [L. 2005, c. 3], the Comeatis submitting a revised version of its proposal
assure that the attorneys for the parties anchéochildren are promptly informed of any changes in
placement that may warrant Court intervention. dgtcritical, in an effort to effectuate teSFA
precept that safety of the child is paramount pifegposal would also require prompt notice of any
indicated child abuse or maltreatment reports. gro@osal would amend Family Court Act 881055 and
1089, as well as Social Services Law 88358-a,daire an agency with which a child has been placed,
either voluntarily or as a result of an abuse @lew finding, or to whom guardianship and custbdyg
been transferred as a result of the child beinedffer adoption, to report any change in the child’
placement status 10 days in advance of the chamgethin one business day after the change ifiedrr
out on an emergency basis), as well as any indlaagorts of child abuse or maltreatment, to the
parties’ and children’s attorneys.

11. Persons in need of supervision and juvenilmgeéncy proceedings: procedures for
admissions and violations of orders of disposiad adjournment in contemplation of dismissab
fill gaps in the post-dispositional procedures agtile in juvenile delinquency and PINS cases, the
Committee is submitting a proposal clarifying ttegigus provisions of Articles 3 and 7 of the Family
Court Act regarding violations by juveniles. Fji$te proposal clarifies that, as in probation afimn
cases, the period of a conditional discharge wbeltblled during the pendency of a violation petiti
SeeMatter of Donald MM 231 A.D.2d 810, 647 N.Y.S.2d 312 (3d Dept., 1986 app. denied89
N.Y.2d 804 (1996). Second, the proposal delireetite procedures and time frames for restoringscase
adjourned in contemplation of dismissal to the wdée for an adjudicatory or dispositional hearing.
SeeMatter of Edwin L, 88 N.Y.2d 593 (1996). Third, the proposal wop&mit allegations in
probation violation petitions to be supported bgisay evidence, although the ultimate proof would
have to be competent. Fourth, it would delineagepitocedures for violations of suspended judgment
and probation, drawing upon existing juvenile dgliancy provisionsSeeF.C.A. 88360.2, 360.3.
Finally, with respect to the fact-finding stageRINS proceedings, in response to a long line otHate
cases, the proposal would add a new section 7d¢#tBamily Court Act, establishing a judicial
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allocution procedure for accepting admissions $tases, analogous to the allocution provision in
juvenile delinquency cases [Family Court Act 8321.3

12. Conditional surrenderfwo decades of experience under the statuteseding the
requirements for enforceability of conditions inremders, both judicial and extra-judicial, have
revealed all too many cases in which ostensiblingkrms of the statutes have not been followed.
Frequently, birth parents have been induced towgresurrenders, particularly extra-judicial surrersd
upon the assumption that informal agreements erlsitiers of understanding would be enforceable
even though they were not presented to the FamiBuarogate’s Court for approval and were not
incorporated by reference into any written coudess. The Committee’s proposal reiterates existing
explicit requirements that all conditions accompagysurrenders to authorized child care agencies, b
of children in and out of foster care, must be appd by the Family or Surrogate’s Court as beingpe
children’s best interests and the approval mushbarporated into a court order in order for the
agreement to be enforceable. To underscore thefoegdlicial oversight, the measure requires extra
judicial surrenders executed on or after the effeaate of the statute (January 1, 2015) to nveet t
additional criteriaj.e., that the surrendering parent submit a sworn affidhat it would be an undue
hardship to attend the court proceeding and tleap#rent’s attorney was present at the time the
surrender was executed and explained the requisitemforceability of the agreement. Where a
surrender is approved by a court but an accompgragreement is not, the parent would have to be
advised that the agreement is not enforceablgakties, including the attorney for the child, must
consent to agreements in writing and agreementsdst-adoption contact between the surrendered
child and birth siblings and half-siblings, wherther the child and/or siblings or half-siblingedrd
years of age or older, would require their writtemsent in order to be enforceable. A copy of thatc
order incorporating any post-adoption contact agesd or other conditions must be given to all garti
to the agreement.

13. Putative fathers entitled to consent to adogtiénd to notice of adoption, surrender and
termination of parental rights proceedinfys 1980, following the decision of the Untied @& Supreme
Court in_Cabarv. Mohamme41 US 388 (1979), the Legislature enacted netera@idefining those
putative fathers who are entitled to consent tqpéidos and those who are entitled simply to notice
termination of parental rights, surrender and aidogtroceedings. Those entitled to notice may be
heard regarding the children’s best interestsdbutot have veto power over their adoptions. L.01 28
575. Notwithstanding the Legislature’s goals ofyadong “reasonable, unambiguous and objective”
criteria for notice and consent, the 1980 statulfdl§ none of those intentionsSeeSponsor’s
Memorandum, 1980 NYS Leg. Ann. 242-243. The Fa@ibyrt Advisory and Rules Committee is
proposing a measure to expand and objectify ther@ifor putative fathers to consent to adoptiohs
children who were more than six months of age atithe of the filing of the petition to terminate
parental rights, application to execute a judisigrender, petition for approval of an extra-judici
surrender or extra-judicial consent to adoptiopetition for adoption, whichever filing is earliest
Those criteria would includ@ter alia, those named on a child’s birth certificate orremkledgment of
paternity, those adjudicated as fathers in New Yasr&nother state or territory, those who mainthine
substantial and continuous or repeated contacttivitlthild through visits at least twice per moaoth
through regular communication, and those who Iwét the child for six months during the year prior
to the child’s placement in foster care or for atwp Criteria for putative fathers entitled to iwet
would be expanded to include those who filed arqmeaped on a custody petition and those identified i
an acknowledgment or order of paternity in anotimemtry that is entitled to comity in New York Stat




14. Penalties for violations and duration of ord#rprobation in child support proceedings
Alone among probation provisions in both the Far@iburt Act and Criminal Procedure Law, the child
support provisions in the Family Court Act permittald support obligor to be placed on probation fo
an extended period of timieg., the entire duration of a child support or visaatorder or order of
protection, and contain no provisions regardingpdures to be followed in the event of a violatdn
probation. The Committee is re-submitting a proptisanake the duration of probation commensurate
with the duration of orders of protection in Fantgurt family offense cases — that is, up to twarge
or, if the Family Court finds aggravating circummstas, up to five years. The order may be extended f
up to one-year for “exceptional circumstancestdbdedures are delineated for willful violations of
probation, includinginter alia, requirements to file and serve a verified petito an opportunity to
be heard. Additionally, upon making a finding oi#iful failure to pay child support, the Court wiou
be authorized to combine either a probation sanaraa requirement to participate in a rehabilti
program with a sentence of incarceration, sincé sucombination may present the most promise in
remediating the violation and ensuring consistenitire provision of child support to the family.

15. Dispositional investigations and pre-sentengestigations in family offense proceedings
and penalties for unauthorized disclosure fromsth&wide registry of orders of protection and
warrants In light of the importance of evidence of donrestolence to determinations in custody,
visitation, guardianship and child protective predieags, the Committee is again proposing legigtatio
that would explicitly authorize, but not requir@uets to request probation departments to condeet p
dispositional or pre-sentence investigations imaral and Family Court family offense cases. Furthe
since the statewide automated registry of ordeatection and warrants has grown into a substanti
database containing well over two million ordergpuaitection, the need to ensure its security and
integrity grows ever more compelling. The propdhak also delineates civil and criminal penalfas
unauthorized release of data from the statewidenaatied registry of orders of protection and wasgant

C. Previously Endorsed Measures

The Committee is recommending resubmission ofalewing 13 proposals:

1. Permanency planning in juvenile delinquency p@icons in need of supervision (PINS)
proceedings in Family CourtNew York State statutes, as well as both theeFeduvenile Justice and
Delinquency Prevention A@Public Law 107-273, as amended in 2002] and Fddegulations,
implementing the FederAldoption and Safe Families A€tublic Law 105-89; L. 1999, c. 7], make
clear that thSFApermanency planning mandates apply tehildren in foster care, including those in
care as a result of juvenile delinquency and PIBt&ipns. The Committee is proposing a
comprehensive measure to implement permanencyip@nmndates for the juvenile justice population
as follows:

* a requirement that non-custodial parents reaeotees in juvenile delinquency and PINS
proceedings so that they can participate in disioosil and permanency planning;

* a provision, similar to Family Court Act 81016,dnsure that the appointment of a attorney for
the child in a juvenile delinquency or PINS caseilldacontinue during the life of any dispositional o
post-dispositional order;

* incorporation of the requirements in Article 10eAthe Family Court Act into juvenile
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delinquency and PINS dispositions and permanenayitigs regarding consideration of the independent
living services necessary to assist youth 14 addrand, with respect to a juvenile with “another
planned permanent living arrangement” as the peemangoal, identification of a “significant
connection to an adult willing to be a permanemspource for the child;”

* requirements in both the juvenile delinquency BiNdS statutes for agencies in which youth
are placed to notify the school districts in whibk youth will be attending school upon releaselesd
than 14 days in advance of their release, to prigrtvainsfer records to the school districts anthydo
coordinate release dates with school terms so @srtionize disruption to the youths’ educational
programs;

* a provision in the PINS statute, similar to thapplicable to juvenile delinquents and all
children subject to permanency hearings under I&rfi©-A of the Family Court Act, to ensure that the
agency with which the child is placed reports t® @ourt regarding plans for the child’s release, in
particular with respect to enrollment of the chiich school or vocational program;

* incorporation into juvenile delinquency and PINiSpositions and permanency hearings of the
requirements in Article 10-A of the Family CourttAequiring that permanency hearing orders in
juvenile delinquency and PINS proceedings incliedéescription of the visiting plan between the
juvenile and his or her parent or legally-respoleséulult; a service plan designed to fulfill the
permanency goal for the juvenile; a direction thatparent or other person legally responsible be
notified of, and be invited to be present at, alayping conferences convened by the placement ggenc
with respect to the child; and a warning that € hvenile remains in placement for 15 out of 22
months, the agency may be required to file a petito terminate parental rights. A copy of the tour
order and service plan must be provided to therpaneother legally responsible individual.

2. Educational neglect and Persons in Need of Sigi@n proceedings alleging truancy or
school misbehavioEducational problems, whether coming to the atbentif the Family Court through
a PINS or educational neglect proceeding, presannhg the most complex challenges for the Family
Court and service agencies. A comprehensive appraaending both the education PINS and
educational neglect statutes is critically needied tecognizes the vital role that educators play i
resolving both categories of proceedings. Educa@<ritical to the efforts to divert both typdsases
from the court system where possible. The Familyr€Advisory and Rules Committee is proposing a
measure to ensure the active participation of éduedoth at the diversion and at the petitionesag
both PINS and educational neglect proceedingsINisPproceedings, regardless of whether or not they
are the potential petitioners, school districtéogal educational agencies would need to be coecsibly
the designated lead diversion agencies and tHem®to divert the proceeding or, at minimum, to
resolve the education-related issues in the pracgedust be documented as a prerequisite to filing.
Similar requirements would be applicable in chitdtpctive proceedings in which educational negkect
alleged, that is, that the investigating child pobive agencies would be required to document tsffor
made by school districts or local educational agenio resolve the education-related problems. The
fact that such efforts were unsuccessful would riedx® pled in the petition and proven as an elémen
of the fact-finding, since educational neglect vebloé redefined to cover failures by the parents to
provide educational services “notwithstanding tfieres of the school district or local educational
agency and child protective agency to ameliorath sllieged failure prior to the filing of the pédit.”
Where petitions in both categories of cases aed fit Family Court, education officials must beifed
and, where the Family Court “determines that suatig@pation and /or assistance would aid in the
resolution of the petition,” the officials may bmrjed as parties so that they may participatesolvng
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the education issues presented.

3. Adjournments in contemplation of dismissal angipended judgments in child protective
proceedings Long-standing uncertainty regarding the consageg of adjournments in contemplation
of dismissal and suspended judgments in child ptwt proceedings has hindered the ability of the
Family Courts to utilize these important mechani$onsesolving child protective cases without the
need for more drastic alternatives, such as oteofie foster care placements. The Family Court
Advisory and Rules Committee is, therefore, subngta proposal to clarify and fill gaps in the
statutory framework with respect to both of thepgams. The measure would make clear that an
adjournment in contemplation of dismissal may lkeced either before the entry of a fact-findingesrd
or after fact-finding but before the entry of adimlisposition. While the former requires the corise
the petitioner-child protective agency and chilaf®rney, the latter does not, except that the agend
child’s attorney would have a right to be heardstBration of the proceeding to the Family Court
calendar following a finding of a violation of agsfact-finding adjournment would restore the matiter
the pre-fact-finding stage, while violation of asj@rnment ordered after fact-finding but before
disposition would restore the case to the dispwsii stage. During the period both of an adjourrtnren
contemplation of dismissal and of a suspended j@ignthe child would not be permitted to be placed,
except on a temporary basis under Family CourtsAé24 or 1027.

Additionally, the measure would amend Family CAwot 81053 to require that orders
suspending judgment delineate the duration, temdscanditions and provide a warning in conspicuous
print that failure to comply may lead to its revbea and to issuance of any other dispositionaéord
that might have been made at the time the judgmastsuspended. A copy of the order must be
furnished to the respondent. Significantly, in cast to an adjournment in contemplation of disntjssa
once a parent has successfully completed the pefiaduspended judgment, the underlying order of
fact-finding would not automatically be vacatedr mmuld the report on the Statewide Central Registe
of Child Abuse and Maltreatment automatically balse or expunged. Rather, the parent could apply
to the Family Court, pursuant to Family Court A&081, for an order vacating the order of fact-firgdi
and dismissing the proceeding in accordance witllisision (c) of section 1051 of the Family Court
Act on the ground that the aid of the Court is oragler required and that the dismissal would béen t
children’s best interests. A suspended judgmenttimasy be an appropriate disposition in cases ichvhi
the Court determines that a full dismissal of thecpedings, including vacatur of the fact-finding,
should not be automatic.

4. Family offenses committed by juvenilésticle 8 of the Family Court Act is a wholly
inappropriate vehicle for addressing family offensemmitted against parents by their children,esinc
youth under the age of 18 are dependent and caithet be ejected from their homes or incarcerated
adult jails. Unfortunately, an unintended sideseffof the PINS diversion statute [L. 2005, c.Bait E]
has been a sharp escalation in the prosecutieeotby their parents under Article 8 as a means of
evading the PINS diversion requirements. The Cotemit thus proposing to require that such cases be
dealt with under Article 7, rather than Articled,the Family Court Act.

5. Conditions of orders of protection in matrimdieoceedings and remedies and procedures
for violations of orders of protection in Family @t and matrimonial proceedings light of
ambiguities, gaps and discrepancies in the langagtie current statutes, the Committee is submgjtti
a proposal designed to provide guidance for civibecement of orders of protection in Family and
Supreme Courts, to remedy a disparity in the dumadf probation in family offense cases and to
incorporate all of the permissible conditions adens of protection in family offense cases into the
provisions regarding orders of protection in matnmal proceedings. The proposal clarifies that the
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violation procedures and consequences contain@dicie 8 of the Family Court Act apply to all onde
of protection and temporary orders of protecticuex! in family offense, child support, paternityild
custody, visitation, divorce and other matrimomedceedings, thus building upon the incorporation i
chapter 1 of the laws of 2013 of firearms licensé suspension remedies into these provisions of the
Family Court Act and Domestic Relations Law. Thepgwsal makes clear that willful violators of
temporary and final orders of protection in allegairies of cases would be subject to the following
sanctions: probation, restitution, visitation ptmhon or requirement for supervision, firearms
surrender, firearms license suspension or revatcati/or commitment to jail for up to six months.
Finally, the proposal would authorize the Familyu@do place a respondent in a family offense
proceeding on probation for a period of up to twarg or, where an order of protection pursuant to
Family Court Act 8842 has been issued for five gearperiod of up to five years, thus equalizirey th
periods of probation with the duration of ordergpuadtection, as extended by the legislature in 26@2
L.2003, c. 579.

6. Services for youth in juvenile delinquency amasons in need of supervision proceedings in
Family Court For the ever-shrinking population of adjudicaieeenile delinquents and Persons in
Need of Supervision who require placement, provisibadequate services, both in the facilities iand
the youth’s communities to aid in their reintegvatupon release, is absolutely essential. This nneas
is designed to ensure provision of necessary ss\dnd to increase the alternatives availableeto th
Family Courts both at the dispositional stage aterlwhen faced with applications for extensions of
placement in juvenile delinquency and PINS proasgsli The proposal includaster alia:

* delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andrteststs of the juveniles and, in juvenile deliagay
cases, that balances these factors with the neguldtection of the community;

» authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

» discretion for the Family Court to order interessupervision, which may include participation
in a community-based rehabilitative program, injoantion with probation, as a disposition for
adjudicated juvenile delinquents and PINS who wailekerwise be placed and, in juvenile delinquency
cases, to include electronic monitoring as a comuif the order;

» authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be placgarobation for up to one year or that, in juleni
delinquency cases, juveniles may be conditionafiglthrged;

* a requirement that “[rJoutine, emergency or otmental health treatment, including
administration of psychotropic medication, shallgpevided by licensed mental health professionsis a
authorized by law;and

* a requirement that the New York State Educatiep&tment develop and implement
standards to promote school stability for youtleut-of-home care, to require that facility educa#b
programs meet State standards and generate dgdjtsuth that will be recognized by local school
districts and to require local school districtptomptly enroll youth in school upon their release.

7. Orders for recoupment of over-paymenieither the Family Court Act nor the Domestic
Relations Law address an issue that is frequentiggmted in both Family and Supreme Court
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proceedings, that is, the question of whether peumbligor who has overpaid on a child suppodeor
may recoup all or part of those payments. Sincethaties in particular cases often favor court
intervention to provide some redress to a party Wdmoverpaid, the Family Court Advisory and Rules
Committee is proposing a measure to fill this sambste and procedural void. First, the Committee’s
proposal provides that the court that issued orifieadthe child support order for which an
overpayment is alleged possesses continuing jatiediover an application for recoupment. Where the
order was issued by a Supreme Court without awasen of exclusive jurisdiction, the Family Court
would also be authorized to adjudicate such aniegipin. Second, the measure provides a standard fo
determining whether recoupment of all or part ef #ieged overpayment would be appropriate, that i
“where the interests of justice require,” as wsllaecification of the proof required. The applican
would need to provide proof of the overpaymentyall as proof “that the amount of the recoupment
and the method and rate of its collection will sobstantially impair the custodial parent’s abitiy

meet the financial needs tbfe child or children.” Finally, the court would bequired to state its reasons
on the record for any order granting or denyinggunent.

8. Orders of protection in termination of paremtghts, child protective and permanency
proceedingsWhile permanency for children in foster carefigi achieved with the understanding,
agreed- upon by everyone involved, that some comtiiaccontinue with the child’s birth family, ther
have been instances in which continuing contadt wibirth parent — for example, threatening or
stalking behavior by a disturbed birth parent atc¢hild’s home or school — has endangered the child
and destabilized the child’s new family. Sincegmective adoptive or foster parents and birth garen
do not meet the definition of family contained irtidle 8 of the Family Court Act, the current staity
structure provides no vehicle to protect thesedcéil and their new families short of a criminal
prosecution for a non-family offense. The Famityu@ Advisory and Rules Committee is proposing a
measure to create a Family Court remedy for treblem by authorizing orders of protection to be
issued in conjunction with the disposition of t@ration of parental rights cases and permanency
hearings regarding children freed for adoptionesghorders of protection, as well as those issued i
child protective proceedings, must be entered ersthtewide registry of orders of protection and
Family Courts must inquire whether other ordersehlaeen issued regarding the parties. Additionally,
the proposal would permit orders of protectionhiiccprotective proceedings to require the respande
parent to stay awainter alia, from a “person with whom the child has been padptemanded, placed
or released by the court...” Finally, the propasalld permit orders of protection against responde
parents in child protective proceedings to lastujpto two years or, upon a finding of aggravating
circumstances or violation of an order of protectiop to five years. These orders would then be &bl
be extended in conjunction with permanency heanimger Article 10-A of the Family Court Act or, for
child protective proceedings, other post-disposélgroceedings under Article 10 of the Family Gour
Act. This parallels the permissible duration ofenslof protection in family offense cases and would
reduce the burden imposed upon domestic violeratens to request frequent extensions of protective
orders. Further, orders of protection in terminaid parental rights cases would be permitted fotau
five years or the date on which the youngest diitds eighteen, whichever is earlier.

9. Stays of administrative fair hearings regardihidd abuse and neglect repoftéie parallel
judicial and administrative systems for determinting validity of reports of child abuse and
maltreatment at times operate at cross-purposeey wifferent time constraints and, in an escajatin
pattern, have produced inconsistent results. Ajhdbocial Services Law 8422(8)(b) provides that a
Family Court finding of abuse or neglect createSiaabuttable presumption,” binding in the
administrative fair hearing process, that a fagpemderance of the evidence supports an abuse or
maltreatment report, sometimes the fair hearinggss proceeds to a conclusion prior to the outaaime
Family Court child protective proceeding. The Comtea is proposing legislation to ensure that iresas
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in which parallel Family Court and administrative@geedings are in progress, the administrative fair
hearing process would not precipitously advancbaut awaiting the results of the Family Court nratte
It would also require local social services digsito notify the New York State Office of Childrand
Family Services of the outcomes of the Family Cpuoceedings. The proposal would require that, in a
case in which a Family Court child protective prediag is pending regarding a child named in a child
abuse or maltreatment report, the time frameseguesting an administrative amendment of the report
or fair hearing, as well as the time frame for ddeninistrative agency to resolve the fair heanmgpld

not begin to run until the disposition of, or tlenclusion of a period of adjournment in contemplati

of dismissal in, the Family Court matter.

10. Orders for genetic testing in child protectoreceedingsFamily Court Act 8564 permits
the Family Court in cases other than paternity €ésenter orders of filiation in limited circumstaes:
where both parents are before the court, wheréather waives the filing of a paternity petitiondaimis
right to be heard on that petition and where thetds satisfied as to sworn statements and testnm
support of paternity. In the absence of theseis#gs, the court’s only alternative is to direqaty to
file a paternity petition. The statute providesauphority for the court to direct genetic testingieh,
with current DNA technology, would provide a swaftd accurate answer to questions of parentage. The
Committee is proposing a measure that would ameatibsis 532 and 564 of the Family Court Act to
authorize the court to order genetic testing in-paternity proceedings upon the consent of both
parents. Where consent is not obtained, the conutdibe permitted to direct any party to file aifred
paternity petition. Where the mother’s consentasfarthcoming by reason of her absence from the
court, the court would be authorized to direct giertesting so long as she had received noticeaand
opportunity to be heard.. As in paternity casesesbwould be ordered in cases where the court has
made a written finding that testing would not beha child’s best interests by reason of res judica
equitable estoppel or the presumption of legitim&eyther, Family Court Act 8564 would be amended
to permit the Family Court to adjudicate pateroitythe basis of genetic testing, not simply onlthsis
of sworn statements or testimony. Correspondingnaments would be made to child protective and
permanency provisions of the Family Court Act [Rgriourt Act 881035, 1089].

11. Stipulations and agreements in child suppatgedingsThe Committee is submitting a
measure to redress the failure of Family Court&t13(h) and Domestic Relations Law §240(1-b)(h) to
address the consequences of violations oCthiéd Support Standards Art support agreements and
stipulations. The proposal would provide that ifsgmeement or stipulation fails to comply with anfy
the CSSArequirements, it must be deemed void as of tHeeeaf the date one of the parties alleged the
noncompliance in a pleading or motion or the diageGourt made a finding of noncompliance. Further,
the proposal requires that upon a finding of nongleance, the Court must hold a hearing to determine
an appropriate amount of child support as of thkezaf the date the noncompliance had been as$ert
in a pleading or a motion or the date of the Cauittiding of noncompliance. The proposal would
preclude noncompliance with tESSAfrom being raised as a defense to non-paymertitaf support
in violation of an agreement or stipulation forexipd prior to the assertion of noncompliance in a
motion or pleading. Curing the problem noted by$t@reme Court, Appellate Division, Second
Department in Matter of Savini Burgaleta 34 A.D.3d 686 (2d Dept., 2006), the proposal woul
provide that, unless precluded by the Supreme Ctingt~amily Court should be considered a court of
competent jurisdiction that would have subject ergtirisdiction to review, determine and, where
necessary, vacate or modify, not simply enforcéddupport in cases in which a divorce judgment di
not conform to th&hild Support Standards Act

12. Authority of the Family and Supreme Courtsitec establishment of trusts to benefit
children in child support proceedingehe Committee is submitting a proposal to addtlessot
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infrequent circumstance in which a non-custodiaépg such as a professional athlete, performer or
award winner, receives an economic windfall oregtionally high income during a short period of
time, a windfall unlikely to recur or an income tignot likely to remain at that high level in theure.
The proposal would authorize the Court to direat the non-custodial parent establish a designated
account, such as a trust fund or annuity, that dpubvide the children with a future stream of
payments above and beyond the current child suppdigation, thus ensuring adequate support even
after the non-custodial parent's income has deeteas

13. Compensation of guardiaad litem Filling a significant gap in the statutory struet regarding
appointments of guardiamsl litem the Committee is re-submitting its proposal tthatize public funding for
guardiansad litemin those civil proceedings in which private comgaion is not available.

* * *

In addition to its legislative efforts, the Comm#trecommended amendments todnédorm Rules of
the Family Courtand developed or revised over 40 official Famibu@ forms for pleadings, process and
orders, as well as orders of protection for useamily Court, matrimonial and criminal proceedingke
forms and court rules have been placed on thenetdor easy access by attorneys, litigants angtidic.
Seehttp://www.nycourts.gov.

The Committee encourages comments and suggesboosraing legislative proposals and the on-
going revision of Family Court rules and forms frarterested members of the bench, bar, academic
community and public, and invites submission of omnts, suggestions and inquiries to:

Hon. Michele Pirro Bailey and Hon. Peter Passido@w-Chairs
Janet R. Fink, Counsel

Family Court Advisory and Rules Committee

New York State Office of Court Administration

25 Beaver Street, Suite 1170

New York, New York 10004
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1. New or Modified M easures

1. Sealing and expungement of records in PersoNg@d of Supervision proceedings
[F.C.A. 88783, 784]

When Article 3 of the Family Court Act, the juveniielinquency procedure statute, was
enacted over three decades ago [L. 1982, c. 9@plicable provisions of the Criminal Procedure Law
deemed essential for due process and fairnessimengorated into Article 3. However, a similar
process was not undertaken in the remaining pravssof Article 7 of the Family Court Act, which
from that point onward applied only to Persons el of Supervision (PINS). One of the most glaring
omissions is the provision regarding confidentyadit records. Article 3, modeled after Criminal
Procedure Law 8160.50, has afforded youth wh@ecesed of juvenile delinquency, like adults
accused of crimes, far more protections than thdseare the subjects of PINS proceedings.

Professor Merril Sobie noted this disparity in Biactice Commentaries to Family Court Act
§751:

[Family Court Act] Article 7, unlike Article 3 [th@uvenile delinquency statute], does
not provide for the automatic sealing of recordewh petition is dismissed or
withdrawn (see Section 375.1). Hence, the recanin relatively open, subject
only to the generalized, imprecise [Family Court]&ection 166 stipulation that
“[t]he records of any proceeding in the family cosiall not be open to
indiscriminate public inspection”. Ironically, cilen who are falsely accused of
non-criminal “status offense” conduct are affordiesk protection than youths who
are accused of engaging in criminal activities.

The Family Court Advisory and Rules Committee ibraiiting a measure to correct that
imbalance. First, closely tracking section 375.the Family Court Act and section 160.50 of the
Criminal Procedure Law, the measure would amendliz&ourt Act 8783 to provide that court
records in actions terminated favorably to the aedu- that is, cases that had been adjusted (@ivert
without petition), withdrawn or dismissed -- wowddtomatically be sealed. Notices would be required
to be sent to probation departments, designateddgancies for PINS diversion and, if either
presentment or law enforcement agencies have bgelved, to such agencies, directing them to seal
their records as well. Youth whose cases had keendbly terminated prior to the effective datehef
statute would be permitted to move for sealing upanty days’ notice.

Second, in cases in which a juvenile has been adjtedl as a PINS, the juvenile would be
permitted to make a motion for sealing of the rddarthe interests of justice. If granted, notieesild
likewise be sent to the agencies involved in treeda seal their records. As in Family Court Act
8375.3, the Family Court would retain its inherauathority to expunge, rather than simply seal, its
records SeeMatter of Dorothy Dv. New York City ProbatiofDepartment49 N.Y.2d 212
(1980)(juvenile delinquency); Matter of RichardvSCity of New York 32 N.Y. 2d 592
(1973)(PINS);_Matter of Daniel PR224 A.D.2d 90G§3d Dept., 1996)(PINS). As the Court of Appeals
held in_Matter of Dorothy Dsupra

That the very existence of such records, despaeisions for confidentiality, may
constitute a substantial impediment to entry in&itutions of higher learning,
government or private employment, the armed sesyioethe professions, cannot be
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seriously questioned. For this reason it wouldtéleetical to the purpose of the
Family Court Act to maintain records which would benefit society and would
result in bringing unwarranted discrimination tohald's future. (Matter of Richard S.
v. City of New York 32 N.Y.2d 592, 595-596, 347 N.Y.S.2d 54, 56, BOB.2d 426,
427).

Many states, in fact, include expungement, not Birepaling, as their mechanism for ensuring the
confidentiality of juvenile recordSee, e.gWest's Colorado Revised Statutes §19-1:30i@ois
Compiled Statutes 8405/5-915 (juvenile delinquernyg 8405/1-9 (juvenile court records other
than juvenile delinquency); Ohio Revised Code 882355, 2151.356, 2151.3%@ivenile
delinquency and “unruly children” record®evised Code of Washington §13.50.0B@laware

Code 881014-1018; North Carolina General Statugg88200, 320Tjuvenile delinquency and
“undisciplined” children)Arizona Revised Statutes 813-92tkansas Code §89-27-309[b][1][A],
[b][2]; West's California Code, Div. 2, C. 2, Art. 22, 882p; Connecticut General Statutes §846b-
133a,46b-146; West's Florida Statutes §943.098nesota Statutes §260B.235[9));
Pennsylvania Consolidated Statutes §9123); Wesitke©f Virginia 816-1-306)

Finally, recognizing that PINS behavior consiste@fiduct that would not be criminal if
committed by adults, sections 783 and 784 of theilya&Court Act would be amended to preclude use
of PINS records in other courts. The language @ti@e 783, permitting such records to be utilized i
criminal sentencing proceedings, as well as thereetce in section 784 to criminal courts takingosct
regarding police records, are vestiges of the ddnen juvenile delinquency and PINS proceedings
were both covered by Article 7 of the Family Colict and are more appropriately applied solely to
juvenile delinquency records. Indeed, these promshave been incorporated into ArticléSge
Family Court Act 88381.2, 381.3(2). The Committe@’sposed measure appropriately deletes these
provisions from Family Court Act Article 7.

The need to keep records of juvenile misbehaviath briminal and noncriminal in nature,
confidential has long been a central feature ofukienile justice system. As former Chief Justice
Rehnquist noted, in his concurring opinion in SmitBaily Mail, 443 U.S. 97, 107 (1979):

It is a hallmark of our juvenile justice systentlie United States that, virtually from its
inception at the end of the last century, its pealiegs have been conducted outside of
the public's full gaze and the youths brought keefaur juvenile courts have been
shielded from publicity. See H. Lou, Juvenile Ceurt the United States 131-133
(1927); Geis, Publicity and Juvenile Court Procegsj 30 Rocky Mt.L.Rev. 101, 102,
116 (1958). This insistence on confidentiality @grbof a tender concern for the welfare
of the child, to hide his youthful errors and "btingm in the graveyard of the forgotten
past." In re Gault387 U. S. 1, 387 U. S. 24-25 (1967).

The Committee’s proposal recognizes that non-ciatgonduct, the gravamen of PINS cases, no less

than the criminal conduct that forms the basisigépile delinquency proceedings, compels the
protections that have long been deemed essenfigfitbng the goals of the juvenile justice syste

Proposal

AN ACT to amend the family court act, in relatiangealing and expungement of records in persons
in need of supervision cases in the family court
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:
Section 1. Section 783 of the family court acnsended to read as follows:

§ 783. Use of [record] records other court; sealing and expungement of records

(a) Neither the fact that a person was before thelyarourt under this article for a hearing
nor any confession, admission or statement madenbyr herto the court or to any officer thereof

in any stage of the proceeding is admissible adegne against him or her lois or herinterests in

any other court. [Another court, in imposing seotapon an adult after conviction, may receive
and consider the records and information on fildnwhe family court concerning such person when
he was a child.]

(b) For purposes of this section, “sealing” shadlam that all official records and papers,

including judgments and orders of the court, butincluding public court decisions or opinions or

records and briefs on appeal, relating to the aries prosecution and records of the probation

service and designated lead agency, includingugllichtes or copies thereof, on file with the court

police department or law enforcement agency, probaervice, designated lead agency and

presentment agency, if any, shall be protected fsabiic inspection and shall not be made available

to any person or public or private agency. Sucbnagsshall only be made available to the

respondent or his or her designated agent.

(c) Automatic sealing of a_proceeding under thiglke that is terminated in favor of the

respondent. (i). Upon termination of a proceedindar this article in favor of the respondent, the

clerk of the court shall immediately notify thee&litors of the appropriate probation department,

designated lead agency pursuant to section sevadrdalithirty-five of this article and, if a

presentment agency represented the petitioneeiprbceeding, such agency, that the proceeding

has terminated in favor of the respondent andtb®matecords of such action or proceeding in their

possession, if any, shall be sealed. If the respaintid been the subject of a warrant or an arrest

connection with the proceeding, the notice shalb dle sent to the appropriate police department or

law enforcement agency. Upon receipt of such roatiibn, the records shall be sealed in accordance

with subdivision (b) of this section.

(i) _For the purposes of this section, a procegdinder this article shall be considered

terminated in favor of a respondent where the mdice has been:
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(A) adjusted prior to the filing of a petition rsuant to subdivision (g) of section seven

hundred thirty-five or subsequent to the filingagbetition pursuant to subdivision (b) of section

seven hundred forty-two of this article;

(B) withdrawn or dismissed for failure to prosegu

(C) dismissed following an adjournment in contéatipn of dismissal pursuant to

subdivision (a) of section seven hundred forty-rohéhis article; or

(D) dismissed pursuant to section seven hundityebhe or seven hundred sixty-two of

this article.

(iii)_If, with respect to a responderttavhad been the subject of a warrant or an amest |

connection with the proceeding, the designated deghcy adjusts a case either prior or subsequent

to the filing of a petition under this article, tHesignated lead agency shall serve a certification

such adjustment upon the appropriate probationicgeand police department or law enforcement

agency. Upon receipt of such certification, theords shall be sealed in accordance with subdivision

(b) of this section in the same manner as is redulmereunder with respect to an order of a court.

(iv) If, following the referral of a proceeding ugdthis article for the filing of a petition, the

petitioner or, if represented by a presentment @gesuch agency, elects not to file a petition unde

this article, the petitioner or, if applicable, fhesentment agency, shall serve a certificatiosuoh

determination upon the appropriate probation seraitd designated lead agency, If the respondent

had been the subject of a warrant or an arresinnection with the proceeding, the certification

shall also be sent to the appropriate police degsnt or law enforcement agency. Upon receipt of

such certification, the records shall be sealeatoordance with subdivision (b) of this sectiothe

same manner as is required thereunder with retpect order of a court.

(V) A respondent in whose favor a proceeding wasinated prior to the effective date of

this section may upon motion apply to the courgrupot less than twenty days notice to the

petitioner or (where the petitioner is represeiigd presentment agency) such agency, for an order

granting the relief set forth in paragraph (i) lmstsubdivision. Where a proceeding under thiglarti

was terminated in favor of the respondent in ac@ocd with paragraph (iii) or (iv) of this

subdivision prior to the effective date of thists&t, the respondent may apply to the designatadi le

agency, petitioner or presentment agency, as aiypéicfor a certification as described in such

paragraphs granting the relief set forth thereih such certification shall be granted.

(d) Motion to seal after an adjudication and disiims. (i) If an action has resulted in an

-18-



adjudication and disposition under this article tlourt may, in the interest of justice and upon

motion of the respondent, order the sealing ofélterds and proceedings.

(i) Such motion must be in writing and may dediat any time subsequent to the entering

of the disposition. Notice of such motion shalldeeved not less than eight days prior to the return

date of the motion upon the petitioner or, if tleifponer was represented by a presentment agency,

such agency. Answering affidavits shall be sertddast two days before the return date.

(iii) The court shall state on the record itss@as for granting or denying the motion. If the

court grants the motion, all court records, as waslhll records in the possession of the designated

lead agency, the probation service, the presentaggmicy, if any, and, if the respondent had been

the subject of a warrant or an arrest in connediiitin the proceeding, the police or law enforcement

agency, shall be sealed in accordance with subdiv({®) of this section.

(e) Expungement of court records. Nothing containdtlis article shall preclude the court's

use of its inherent power to order the expungermtaburt records.

§2. Section 784 of the family court act is amended to read as vailto

8 784. Use of police records. All police recordatiag to the arrest and disposition of any
person under this article shall be kept in filgsasate and apart from the arrests of adults antl sha
be withheld from public inspection, but such recostiall be open to inspection upon good cause
shown by the parent, guardian, next friend or atgof that person upon the written order of a
judge of the family court in the county in whicketbrder was made [or, if the person is subsequently
convicted of a crime, of a judge of the court inietlhhe was convicted].

83. This act shall take effect on the ninetieth afgr it shall have become a law.
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2. Medical treatment for destitute children
[Soc. Serv. L. 8383-b]

Article 10-C of the Family Court Act was enactecettsure that a child determined to be
destitute — defined in Family Court Act §1092(apashild ‘in a state of want or suffering due to lack
of sufficient food, clothing, shelter, or medicalsurgical care> would receive the judicial
oversight, services and, where placement out ofitimee is necessary, permanency planning efforts,
that are afforded to all other categories of yonotfoster care.Seel. 2011, c. 605; L. 2012, c. 3. As
part of that enactment, Social Services Law 8398)1yas amended wirect social services officials
to “assume charge of and provide care and supfmrtfestitute children who cannot remain at
home, petitioning the court where necessary foptaary custody during the pendency of the case
and placement as a dispositi@eeFamily Court Act 881094, 1095. Significantly, irder to qualify
for federal foster care assistance under Title [9fEheSocial Security Actdestitute children, who
require temporary or long-term placement out ofrthemes, must be treated identically to other
foster children, thus requiring periodic permanehesrings that must focuster alia, upon their
safety and well-being.

Provision of adequate medical diagnosis and treatmesssential to ensuring the well-being
of destitute children who require placement indéostare. Subdivision six of Social Services Law
8398 provides that “as to all foregoing classeshiifiren,” including destitute children, local salki
services commissioners must provide “expert martdlphysical examination of any child whom
[they have] reason to suspect of mental or physisability or disease,” as well as “necessary
medical or surgical care in a suitable hospitalasarium, preventorium or other institution or iis h
[or her] own home for any child needing such carelowever, Social Services Law 8383-b, which
authorizes local social services commissionergiee“effective consent for medical, dental, health
and hospital services” for abused and neglectddrelni in their care, was not amended to provide
comparable authority with respect to destitutedrkeih. Even though many destitute children are
unaccompanied minors whose parents are deceasgingan other countries or whose
whereabouts are unknown, local commissioners aékservices are hampered in their ability to
fulfill their obligation under Social Services L&8898(6) to provide needed medical treatment if
they are not clearly authorized to give consenstarh treatment. Cases have arisen, in partiqular i
New York City, in which this gap in the statute hapeded the provision of necessary services to
destitute children in foster care whose parentaiaavailable, not living or not able to be contdcte
to provide needed consents. .

The Family Court Advisory and Rules Committee isgmsing a measure to resolve the
apparent conflict between sections 383-b and 39§(8)e Social Services Law. The measure would
simply amend Social Services Law 8383-b to addittéstchildren to the categories of children for
whom local commissioners of social services mayipgeconsent. It would also enumerate the
temporary and dispositional placement statutoryigirons applicable to destitute children [Family
Court Act §8§1094, 1095].

This measure is critically important in order foetdestitute child legislation to effectively
fulfill its intent to ensure adequate care of cteldwho may be in desperate need. As Professor
Merril Sobie recognized in his Practice Commentatlyile recognizing that the universe of children
falling into the category of destitute child is lted, “for the relatively small number of youngster
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who meet the definition, the benefits may be hufdcKinney's NY Laws, Family Court Act
81092, Practice Commentary].

Proposal

AN ACT to amend the social services law, in relatio consents to medical treatment for
destitute children placed in foster care by the ika@ourt

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
Section 1. Section 383-b of the social services & amended by chapter 570 of the laws of
1986, is amended to read as follows:

§ 383-b. Medical treatment for abusadl jheglected and destituthildren; consent of
commissioners. The local commissioner of socialises or the local commissioner of health may
give effective consent for medical, dental, healld hospital services for any child who has been
found by the family court to be an abused [chil&pneglected or destitutehild, or who has been
taken into or kept in protective custody or remofredh the place where he or siseesiding, or
who has been placed in the custody of such comomesi pursuant to section four hundred

seventeen of this chapter or section one thouseadkty-two, section one thousand twenty-four [or],

section one thousand twenty-seven, section ones#molninety-four or section one thousand ninety-
five of the family court act.

82. This act shall take effect immediately.
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3. Orders for spousal maintenance in family offeoreeeedings
[F.C.A. 88828, 842]

TheFamily Protection and Domestic Violence Interventict of 1994L. 1994, c. 222]
provided authority for Family Courts, when issuorgers of protection in family offense cases, tués
temporary orders of child support. This has predid needed life-saver to petitioners in familyofe
cases at a particularly vulnerable point in thees, that is, when they are taking steps to esalipged
domestic violence. Although separate child suppoteedings, with attendant notice to the support
obligor and an opportunity to be heard, are necgd$safinal orders of support to be issued, this
provision has proven invaluable in getting the psscstarted quickly with a temporary order in place

Experience during the almost two decades undestttate has revealed a significant gap — that
is, that it does not provide a similar emergendgtganet to married petitioners in family offense
proceedings who do not have minor, dependent @mldks the Appellate Division, Third Department
noted, in_Matter of Childers. Childers 260 A.D.2d 767 (3d Dept., 1999), child suppout, fot
spousal support, may be ordered in conjunction isghance of an order of protection. As has been
evident in cases in the Unified Court System’sdraged Domestic Violence Courts, petitioners inchee
of temporary spousal support are often older littgan long-term marriages, who are victims of
domestic violence, frequently including financibluae. They frequently lack means of their own to
cover immediate expenses, particularly the expeofedocation, as they seek safe refuges from
violence.

Consistent with measures in at least 34 othersstdbe Family Court Advisory and Rules
Committee is submitting a measure to remedy that lgavould amend sections 828 and 842 of the
Family Court Act to provide authority for the FaynCourt, when issuing temporary and final orders of
protection, to order temporary spousal maintenaf@cognizing that final orders of spousal
maintenance must be ordered either in a Supremd @adrimonial proceeding or in a proceeding
under Article 4 of the Family Court Act, the measprovides that the Family Court may direct the
petitioner to file such a proceeding either in Supe or Family Court.

The measure limits the duration of the temporapusgl maintenance that can be ordered in a
family offense proceeding the earlier of 90 days following the entry of tkeenporary order or the
entry of a temporary or permanent spousal suppdéreither in a Family Court proceeding filed
under Article 4 or in a Supreme Court matrimoniaqeeding pursuant to section 236 of the
Domestic Relations LawAdditionally, as is the case with temporary osdef child support, the
measure reflects the fact that financial disclosutiemost often not yet have taken place. It thus
permits issuance of a temporary order of spouggat “notwithstandinghat information with

% The American Bar Association Commission on Doneestid Sexual Violence has identified the following
states as explicitly authorizing orders of tempgpipousal support to be issued in conjunction wiitii protection
orders: Arkansas, California, Delaware, Floridapf@e, lllinois, Indiana, lowa, Kansas, Kentuckguisiana,
Maine, Maryland, Massachusetts, Minnesota, MiggBsMissouri, Montana, Nevada, New Hampshire, New
Jersey, New Mexico, North Carolina, North Dakothjd Pennsylvania, South Carolina, South Dakotan€éssee,
Texas, Utah, Vermont, West Virginia, and WyomirgeeDomestic Violence Civil Protection Orders (CPOs) By
State(American Bar Association, June, 2009), availaltle a
http://www.americanbar.org/content/dam/aba/migratechviol/pdfs/dv_cpo_chart.authcheckdam.pdf (reedwan.
6, 2014).
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respect to income and assets of the respondenbenagavailable.”

As was recognized by the Legislature in enactiegrétent legislation regarding economic
abuse (chapter 526 of the Laws of 2013), econobusais a significant form of domestic violence and
is often inflicted upon elderly, vulnerable famiyembersSeeMemo in Support of A. 7400 [L. 2013,
c. 526]. As recently documentedUimder the RadarThe New York State Elder AbuSeidy: Final
Report financial abuse is the most common form of alvaperted by the elderfy.Even where
financial abuse has not been alleged, a marriedyfaffiense petitioner’s lack of income or access t
family assets may impede his or her ability to ped® a place of safety, free of domestic violearel
is frequently the reason may domestic violencamgtreturn repeatedly to their abusers before being
able to permanently extricate themselves from aeusituations. Often a victim needs a temporary
life-line, some means of securing resources totideor her over while seeking a more long-term
order in a Supreme or Family Court proceeding. Chenmittee’s measure would thus provide much-
needed emergency relief.

Proposal

AN ACT to amend the family court act, in relatiandrders for temporary spousal support in
conjunction with temporary and final orders of gaiton in family court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. The title of section 828 of the fanuiburt act, as amended by chapter 222 of the
laws of 1994, is amended and a new subdivisionaSldé®d to such section to read as follows:

§ 828. Temporary order of protection; temporarylgst ordergor child support and spousal
maintenance

5. Notwithstanding the provisions of section eilghhdred seventeen of this article, where a

temporary order of spousal support has not alrbady issued, the court may, in addition to the

issuance of a temporary order of protection pursteathis section, issue an order for temporary

spousal support in accordance with article fouhof act. The court may make an order for

temporary spousal support notwithstanding tharm#fdgion with respect to income and assets of the

respondent may be unavailable. Upon making an dodeemporary spousal support pursuant to

this subdivision, the court shall direct the filinfia petition for spousal support in accordandd wi

article four of this act or, if applicable, an apption for such relief in supreme court. An ordér

4 SeeUnder the RadarThe New York State Elder AbuBeidy: Final ReporfLifespan & Cornell-Weill
Medical Center, May 2011), available at:
http://ocfs.ny.gov/main/reports/Under%20the%20R&105%2012%2011%?20final%20report. fcdviewed Jan.
6, 2014).
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temporary spousal support issued under this seshiath expire no later than the earlier of: (i) the

ninetieth day following the entry of the order;(dy upon the entry of a temporary or permanent

spousal support order in connection with a progegflied under article four of this act or a

temporary or permanent order of spousal supporemadsuant to section two hundred thirty-six of

the domestic relations law.
§2. Section 842 of the family court act, as amerimlechapters 480 and 526 of the laws of

2013, is amended to read as follows:

§ 842. Order of protection. An order of protectiorder section eight hundred forty-one of
this part shall set forth reasonable conditionkedfavior to be observed for a period not in exoéss
two years by the petitioner or respondent or fpeaod not in excess of five years upon (i) a fimggi
by the court on the record of the existence of againg circumstances as defined in paragraph (vii)
of subdivision (a) of section eight hundred tweséyen of this article; or (ii) a finding by the ¢bu
on the record that the conduct alleged in theipatit in violation of a valid order of protection.

Any finding of aggravating circumstances pursuarthis section shall be stated on the record and
upon the order of protection. The court may algmnumotion, extend the order of protection for a
reasonable period of time upon a showing of goadear consent of the parties. The fact that abuse
has not occurred during the pendency of an orddt 8bt, in itself, constitute sufficient groundrfo
denying or failing to extend the order. The couustrarticulate a basis for its decision on the meéco
The duration of any temporary order shall not bglitbe a factor in determining the length or
issuance of any final order. Any order of protectissued pursuant to this section shall specinif
order of probation is in effect. Any order of prctien issued pursuant to this section may reqtiee t
petitioner or the respondent:

(a) to stay away from the home, school, busineggame of employment of any other party,
the other spouse, the other parent, or the child ta stay away from any other specific location
designated by the court, provided that the coiwall shake a determination, and shall state such
determination in a written decision or on the relgceavhether to impose a condition pursuant to this
subdivision, provided further, however, that fa@lio make such a determination shall not affect the
validity of such order of protection. In making Budetermination, the court shall consider, butlshal
not be limited to consideration of, whether theeorof protection is likely to achieve its purpose i
the absence of such a condition, conduct subjgatido orders of protection, prior incidents of

abuse, extent of past or present injury, threaitgy dr alcohol abuse, and access to weapons;
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(b) to permit a parent, or a person entitled sitation by a court order or a separation
agreement, to visit the child at stated periods;

(c) to refrain from committing a family offense, @afined in subdivision one of section eight
hundred twelve of this act, or any criminal offelagginst the child or against the other parent or
against any person to whom custody of the chiblniarded, or from harassing, intimidating or
threatening such persons;

(d) to permit a designated party to enter thedeegie during a specified period of time in
order to remove personal belongings not in issubkigproceeding or in any other proceeding or
action under this act or the domestic relations law

(e) to refrain from acts of commission or omisdibat create an unreasonable risk to the
health, safety or welfare of a child;

(f) to pay the reasonable counsel fees and distnanses involved in obtaining or enforcing
the order of the person who is protected by suderaf such order is issued or enforced;

(g9) to require the respondent to participate imthdoer's education program designed to help
end violent behavior, which may include referratitag and alcohol counselling, and to pay the
costs thereof if the person has the means to darewided however that nothing contained herein
shall be deemed to require payment of the cosamyptuch program by the petitioner, the state or
any political subdivision thereof;

(h) to provide, either directly or by means of noadliand health insurance, for expenses
incurred for medical care and treatment arisinghftbe incident or incidents forming the basis for
the issuance of the order;

() 1. to refrain from intentionally injuring or king, without justification, any companion
animal the respondent knows to be owned, possdsssed, kept or held by the petitioner or a
minor child residing in the household.

2. "Companion animal”, as used in this sectstral/l have the same meaning as in
subdivision five of section three hundred fiftytbé agriculture and markets law;

(j) 1. to promptly return specifietkntification documents to the protected partyyimose
favor the order of protection or temporary ordepuitection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the

party against whom such order is issued; and (B3i§pthe manner in which such return shall be
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accomplished.

(2). For purposes of this subdivision, "idéoéition document” shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States perematresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tprittected party: any card or document used to
access bank, credit or other financial accountea@ords, tax returns, and any other identifyinglsar
and documents; and

(k) to observe such other conditionar@snecessary to further the purposes of protectio

The court may also award custody of the child,ryithe term of the order of protection to
either parent, or to an appropriate relative withie second degree. Nothing in this section gikies t
court power to place or board out any child oraomit a child to an institution or agency.

Notwithstanding the provisions of section eight ¢t seventeen of this article, where a
temporary order of child support has not alreadynhbesued, the court may, in addition to the
issuance of an order of protection pursuant togbdion, issue an order for temporary child suppor
in an amount sufficient to meet the needs of thiel clithout a showing of immediate or emergency
need. The court shall make an order for temporaitgd support notwithstanding that information
with respect to income and assets of the respomdapntoe unavailable. Where such information is
available, the court may make an award for temgarhild support pursuant to the formula set forth
in subdivision one of section four hundred thirte¢this act. Temporary orders of child support
issued pursuant to this article shall be deemédhve been issued pursuant to section four hundred
thirteen of this act.

Upon making an order for temporary child supporspant to this subdivision, the court
shall advise the petitioner of the availabilityabfild support enforcement services by the support
collection unit of the local department of sociahsgces, to enforce the temporary order and tesassi
in securing continued child support, and shalklsetsupport matter down for further proceedings in
accordance with article four of this act.

Where the court determines that the respondergingtoyer-provided medical insurance,
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the court may further direct, as part of an orddemporary support under this subdivision, that a
medical support execution be issued and served tygorespondent's employer as provided for in
section fifty-two hundred forty-one of the civilgmtice law and rules.

Notwithstanding the provisions of section eight éimeu seventeen of this article, where a

temporary order of spousal support has not alrbady issued, the court may, in addition to the

issuance of an order of protection pursuant togeetion, issue an order for temporary spousal

support in accordance with article four of this. ddte court may make an order for temporary

spousal support notwithstanding that informatiothwespect to income and assets ofrdspondent

may be unavailable. Upon making an order for tempospousal support pursuant to this

subdivision, the court shall direct the filing opatition for spousal support in accordance with

article four of this act or, if applicable, an apption for such relief in supreme court. An ordér

temporary spousal support issued under this seshalh expire no later than the earlier of: (i) the

ninetieth day following the entry of the order;(dy upon the entry of an order for temporary or

permanent spousal support in connection with agading filed under article four of this act or an

order for temporary or permanent spousal suppodenpairsuant to section two hundred thirty-six of

the domestic relations law.

In any proceeding in which an order of protectiotemnporary order of protection or a
warrant has been issued under this section, thle al¢he court shall issue to the petitioner and
respondent and his or hewunsel and to any other person affected by thera copy of the order of
protection or temporary order of protection andue@shat a copy of the order of protection or
temporary order of protection [be]tteansmitted to the local correctional facility whehe
individual is or will be detained, the state ordbcorrectional facility where the individual is wrll
be imprisoned, and the supervising probation depant or the department of corrections and
community supervision where the individual is unpiesbation or parole supervision.

Notwithstanding the foregoing provisions, an ordieprotection, or temporary order of
protection where applicable, may be entered agaif@imer spouse and persons who have a child in
common, regardless of whether such persons haverbagied or have lived together at any time,
or against a member of the same family or housedwldiefined in subdivision one of section eight
hundred twelve of this article.

In addition to the foregoing provisions, the caudy issue an order, pursuant to section two

hundred twenty-seven-c of the real property lathaiizing the party for whose benefit any order of
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protection has been issued to terminate a leasmtal agreement pursuant to section two hundred
twenty-seven-c of the real property law.

The protected party in whose favor the order ofguiion or temporary order of protection is
issued may not be held to violate an order issndmilsi or her favor nor may such protected party be
arrested for violating such order.

83. This act shall take effect on the ninetieth afagr it shall have become a law.
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4, Transfers of identification documents
[F.C.A. 88446, 551, 656, 842, 1056; D.R.L. §8248R;2C.P.L. 8530.12]

In response to the endemic problem of economicegtarsall too pervasive form of domestic
violence, the legislature enacted chapter 526t #ws of 2013. In addition to adding identity
theft, coercion and grand larceny to the list dén$es for which family and criminal courts exegcis
concurrent jurisdiction, the legislation delineadgsrocedure for domestic violence victims to
request return or transfer of “identification do@nts” as a condition of a temporary or final order
protection. Recognizing that the courts may ineladch transfers as a general condition that
furthers the purposes of protection, the legistési@ponsors stated, in the Supporting
Memorandum, “by specifically permitting the retwhdocuments to victims of abuse this proposal
will help provide meaningful relief to overcome sewf the barriers to economic self-sufficiency
imposed by the abuseiSeeMemorandum in Support of A 7400.

In order to better fulfill the legislative purpostéchapter 526, the Family Court Advisory and
Rules Committee is submitting a measure to augemeshiclarify the identification document transfer
procedure in two respects. First, the measure waddtto the definition of identification document
“any identification document in the name of a pebtee child who is in the care of a protected party.
Clearly, the documents required for a domesticeviok victim, along with his or her child, to
escape to a place of safety may well include patsgmmigration documents and other documents
in the name of the child.

Second, the measure excludes from the transfeeguoe those documents that are at issue
in ongoing litigation either in a Family Court ahisupport proceeding or a matrimonial proceeding
in Supreme Court. This provision is essential ®vpnt abuse of the procedure as a means of
manipulation of the court process, that is, to preVitigants from doing an “end-run” around the
courts presiding over litigation regarding marjabperty and other assets. Significantly, it is
critically important so as not to undermine Dome&elations Law 8236B (2)(b), the equally
important legislation enacted in 2009, that requaetomatic orders to be served with summonses in
matrimonial proceedings that provide the following:

(1) Neither party shall sell, transfer, encumbenazal, assign, remove or in any way
dispose of, without the consent of the other partyriting, or by order of the court,
any property (including, but not limited to, reatae, personal property, cash
accounts, stocks, mutual funds, bank accounts arat$oats) individually or jointly
held by the parties, except in the usual courdmusiness, for customary and usual
household expenses or for reasonable attornegsrfemnnection with this action.

(2) Neither party shall transfer, encumber, assigmove, withdraw or in any way

dispose of any tax deferred funds, stocks or alsets held in any individual

retirement accounts, 401K accounts, profit shapiags, Keogh accounts, or any

other pension or retirement account, and the gastiall further refrain from applying

for or requesting the payment of retirement besefitannuity payments of any kind,

without the consent of the other party in writing,upon further order of the court;

except that any party who is already in pay statag continue to receive such payments thereunde
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(3) Neither party shall incur unreasonable debtsdfeer, including, but not limited to
further borrowing against any credit line securgdh® family residence, further
encumbrancing any assets, or unreasonably usidg cegds or cash advances
against credit cards, except in the usual courgrisihess or for customary or usual
household expenses, or for reasonable attornegsdeconnection with this action.

(4) Neither party shall cause the other party erdhildren of the marriage to be
removed from any existing medical, hospital andta@lensurance coverage, and each
party shall maintain the existing medical, hospatiadl dental insurance coverage in
full force and effect.

(5) Neither party shall change the beneficiariearof existing life insurance policies,
and each party shall maintain the existing lifeinasice, automobile insurance,
homeowners and renters insurance policies in dutld and effect.

Domestic Relations Law §236B(2)(b)[Laws of 200972; modified by Laws of 2010, c. 32 to
exclude transfers of retirement plan assets toipeess in active “pay status.”]. Where matrimonial
proceedings are pending, the Supreme Court preswlier the action, rather than a local criminal or
Family Court, should be the arbiter of the asset®izd by the above orders and, importantly, of the
equitable distribution of marital property. Thssaspecially true in light of the limited knowledge
that a Family or local criminal court will have seding the assets, particularly when such couds ar
issuing temporary orders of protection onexrpartebasis.

The procedure for return or transfer of identificatdocuments delineated in chapter 526
provides an important safety valve for victims ohtkestic violence in their ability to implement a
safety plan, to be able to begin anew with theildchn in a new place free from violence. The
Committee’s proposal will facilitate fulfilment dfat goal without interfering with ongoing
litigation regarding the allocation of child suppand marital property.

Proposal

AN ACT to amend the family court act, in relatiandrders for transfers of identification documents
in temporary and final orders of protection in fgnuourt

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision (i) of section 446 of thenfly court act, as amended by chapter 526
of the laws of 2013, is amended to read as follows:

() 1. to promptly return specified identificatidlmcuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such

order may: (A) include any appropriate provisiosigaed to ensure that any such document is
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available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3igpthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idengtion document”shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereratresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tprittected party: any card or document used to
access bank, credit or other financial accountea@ords, tax returns, and any other identifyinglsar

and documents, including any identification docutmernhe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification do@nts under this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of nteri

property under the domestic relations law or childport or spousal maintenance under the

domestic relations law or this articlend

82. Subdivision (j) of section 551 of the family coaxdt, as amended by chapter 526 of the
laws of 2013, is amended to read as follows:

() 1. to promptly return specified identificatidocuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idectifion document’shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents

including but not limited to a United States perematresident card and employment authorization

-31-



document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tprittected party: any card or document used to
access bank, credit or other financial accountea@ords, tax returns, and any other identifyinglsar

and documents, including any identification docutmernhe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification doeurs under this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of nteri

property under the domestic relations law or chil@port or spousal maintenance under the

domestic relations law or article four of this;aard

83. Subdivision (j) of section 656 of the familyucbact, as amended by chapter 526 of the
laws of 2013, is amended to read as follows:

() 1. to promptly return specified identificati@d@ocuments to the protected party, in whose
favor the order of protection or temporary ordepuitection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idection document”shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereratrresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tpristected party: any card or document used to
access bank, credit or other financial accountea@urds, tax returns, and any other identifyinglsar

and documents, including any identification docutmerthe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification doents under this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of rtedri
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property under the domestic relations law or chil@port or spousal maintenance under the

domestic relations law or article four of this;aard

84. Subdivision (j) of section 842 of the familyucbact, as amended by chapter 526 of the
laws of 2013, is amended to read as follows:

() 1. to promptly return specified identificati@d@ocuments to the protected party, in whose
favor the order of protection or temporary ordepuitection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idection document”shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,a card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereratrresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tpristected party: any card or document used to
access bank, credit or other financial accounte@urds, tax returns, and any other identifyinglsar

and documents, including any identification docutmerhe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification doents under this subdivision shall not

constitute an adjudication of the rights of thetigparwith respect to equitable distribution of rnteri

property under the domestic relations law or chil@port or spousal maintenance under the

domestic relations law or article four of this;aad

85. Paragraph (h) of subdivision 1 of section 166the family court act, as amended by
chapter 526 of the laws of 2013, is amended td asdollows:

(h) 1. to promptly return specified identificatidocuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is

available for use as evidence in this proceedind,available if necessary for legitimate use by the
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party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idectiion document”shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereatrresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tpristected party: any card or document used to
access bank, credit or other financial accounts@urds, tax returns, and any other identifyinglsar

and documents, including any identification docutmerthe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification doents under this subdivision shall not

constitute an adjudication of the rights of thetigparwith respect to equitable distribution of rnteri

property under the domestic relations law or chil@port or spousal maintenance under the

domestic relations law or article four of this;aad

86. Subparagraph (8) of paragraph (a) of subdini8iof section 240 of the domestic
relations law, as amended by chapter 526 of the w2013, is amended to read as follows:

(8) 1. to promptly return specified identificatidocuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idectifion document’shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereratresident card and employment authorization

document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
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following, including those that may reflect joirdeior ownership, that the court determines are
necessary and are appropriately transferred tpristected party: any card or document used to
access bank, credit or other financial accounte@urds, tax returns, and any other identifyinglsar

and documents, including any identification docutmerthe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification docmtsainder this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of rtedri

property under this article or child support or sgal maintenance under this article or the family

court act and

§7. Paragraph (h) of subdivision 1 of section 2bthe domestic relations law, as amended
by chapter 526 of the laws of 2013, is amendeddd as follows:

(h) 1. to promptly return specified identificatidocuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such
order may: (A)include any appropriate provisionigesd to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be
accomplished.

2. For purposes of this subdivision, "idectifion document’shall mean any of the
following:(A) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States pereratresident card and employment authorization
document; and (B) upon motion and after noticeamdpportunity to be heard, any of the
following, including those that may reflect joirteior ownership, that the court determines are
necessary and are appropriately transferred tprittected party: any card or document used to
access bank, credit or other financial accountea@ords, tax returns, and any other identifyinglsar

and documents, including any identification docutmernhe name of a protected child who is in the

care of a protected party;

3. Returns or transfers of identification do@nts under this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of rnteri

Oproperty under this article or child support ooggal maintenance under this article or the family
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court actand

88. Subparagraph (7) of paragraph (a) of subdividiof section 530.12 of the criminal
procedure law, as amended by chapter 526 of the ¢h®013, is amended to read as follows:

(7) (A) to promptly return specified identificati@mcuments to the protected party, in whose
favor the order of protection or temporary ordepudtection is issued; provided, however, that such
order may: (i) include any appropriate provisiosigaeed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; andgersy the manner in which such return shall be
accomplished.

(B). For purposes of this subdivision, "idén#étion document”shall mean any of the
following: (i) exclusively in the name of the proted party: birth certificate, passport, social
security card, health insurance or other beneditd,ca card or document used to access bank, credit
or other financial accounts or records, tax retuany driver's license, and immigration documents
including but not limited to a United States perematiresident card and employment authorization
document; and (ii) upon motion and after notice anapportunity to be heard, any of the following,
including those that may reflect joint use or ovatdgo, that the court determines are necessary and
are appropriately transferred to the protectedyparty card or document used to access bank, credit
or other financial accounts or records, tax retuansl any other identifying cards and documents,

including any identification document in the nanfi@ @rotected child who is in the care of a

protected party;

(C). Returns or transfers of identificatiorcdments under this subdivision shall not

constitute an adjudication of the rights of thetiparwith respect to equitable distribution of nteri

property under the domestic relations law or chil@port or spousal maintenance under the

domestic relations law or family court aand

89. This act shall take effect immediately.

-36-



5. Modification of orders of child support in FagnCourt
[F.C.A. 8451]

An application to modify, vacate or set aside ateoof child support pursuant to Family Court
Act 8451 must be accompanied @an“affidavit and other evidentiary material su#fiai to establish a
prima facie case for the relief requestadbrder to entitle the petitioner to a hearingamy material
issues of fact. No hearing is required if an @i has not been submitted even if material isswes
present in the case. In order to preserve thalpligsof a hearing, this requirement has beenligpop
literally by many Family Courts statewide in alkes, thus preventing child support modification
petitions from being filed in the absence of didatit.

This requirement has proven to be both unnecessalyinduly restrictive. It is unnecessary
because it is duplicative. The uniform “Affidavit SBupport of Modification of Support” (Family Court
Form 4-11b) contains virtually the same informatasthe support modification petition (Family Court
Form 4-11). And, most important, it is unduly restrictive asimpediment to effective access to the
Family Court by unwary litigants, most of whom areepresentet!.

TheChief Judge’s Task Force to Expand Access to Caglal Services in itReport to the
Chief Judge of the State of New YoriNovember, 2011, at p. 31, recommendetr alia, that
Family Court child support forms be simplified. $haffort is now ongoing through the forms
simplification initiative described in the 2012 agpof the New York State Courts Access to Justice
Progranmy. The public “New York CourtHelp” web-site of the lfiad Court System includes an on-
line “Do It Yourself” (DIY) program in English an8panish for litigants to utilize to prepare child
support modification petitions, a “Lawhelp Inteiget program operated by ProBono.NeThe
DIY process in unnecessarily encumbered by theirement that litigants prepare an affidavit in
addition to the petition.

The Family Court Advisory and Rules Committee iBraiiting this measure to further the
goal of forms simplification. It would amend Fam@purt 8451 to delete the necessity of a separate
affidavit as a prerequisite for a hearing. Instehd ,petition itself would need to “allege facts
sufficient to meet one or more of the grounds”rfardification set forth in the statute. In elimimeagi
the need for litigants to file an extra documeing tmeasure would ease the DIY process, a

5 The forms are available at www/nycourts/grms/familycourt/childsupport.shtml

® The Chief Judge’s Task Force to Expand Accessuib [@gal Services in itRReport to the Chief Judge of the
State of New Yorik November, 2010, estimated that: “In 611,766iBRaCourt matters in which assigned counsel
is not provided, approximately 74 percent of tigdints are unrepresented. In child support maitettse Family
Court in New York City, 93 percent of the parties aompletely unrepresented and another 4 to Fepehad
counsel for only part of the case. Effectively,t86 @8 percent of New Yorkers dealing with child pog issues in
New York City do so without full benefit of counséh child support matters in Family Court outsafeNew York
City, 86 percent of the parties are unrepreserted another 9 to 11 percent have counsel for cantyqf the case.”
[Footnotes omitted].Td. At p. 17.

" New York State Courts Access to Justice Prog@0t? Report,p. 18
[http://mww.nycourts.gov/ip/nya2j/pdfs/NYA2J 2012oeppdf]

8 Seewww.nycourts.gov/courthelp/DIY/supportmodificatibiml .
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meaningful step in the Court System’s ongoing eff@increase the ease with which litigants can
obtain needed relief in the Family Court.

Proposal

AN ACT to amend the family court act, in relatianapplications to modify, set aside or vacate
orders of child support in the family court

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 451 of the family court actaasended by chapter 182 of the laws of
2010, is amended to read as follows:

§ 451. Continuing jurisdiction. 1. Ept@s provided in article five-B of this act, thesuct
has continuing jurisdiction over any support praieg brought under this article until its judgment
is completely satisfied and may modify, set asideazate any order issued in the course of the
proceeding, provided, however, that the modifiagtget aside or vacatur shall not reduce or annul
child support arrears accrued prior to the makingnoapplication pursuant to this section. The tour
shall not reduce or annul any other arrears unhesdefaulting party shows good cause for failore t
make application for relief from the judgment oder directing payment prior to the accrual of the
arrears, in which case the facts and circumstacmestituting such good cause shall be set forth in
written memorandum of decision. A modification magrease support payments nunc pro tunc as
of the date of the initial application for suppbased on newly discovered evidence. Any retroactive
amount of support due shall be paid and be enfblees provided in section four hundred forty of
this article. [Upon an application to modify, seide or vacate an order of support, no hearing shal
be required unless such application shall be sug@dry affidavit and other evidentiary material
sufficient to establish a prima facie case forrdleef requested.]

2. A proceeding to modify an order of support shalcommenced by the filing of a petition

which shall allege facts sufficient to meet onenmre of the grounds enumerated in subdivision

three of this section.

3. (a) The court may modify an order of child supportluding an order incorporating
without merging an agreement or stipulation ofgiagties, upon a showing of a substantial change in

circumstances. Incarceration shall not be a béintting a substantial change in circumstances
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provided such incarceration is not the resulhaf-payment of a child support order, or an offense
against the custodial parent or child who is tHgestt of the order or judgment.

(b) In addition, unless the parties have specifiagpted out of the following provisions in a
validly executed agreement or stipulation entenéo between the parties, the court may modify an
order of child support where:

(i) three years have passed since the order waseehiast modified or adjusted; or

(i) there has been a change in either party'ssgraome by fifteen percent or more since the
order was entered, last modified, or adjusted.ducéon in income shall not be considered as a
ground for modification unless it was involuntandahe party has made diligent attempts to secure
employment commensurate with his or her educaébitity, and experience.

82. This act shall take effect on the ninetieth afgr it shall have become a law.

-390-



6. Calculation of the Combined Parental Income “Cap
under theChild Support Standards Act
[Soc. Serv. Law 8§111-i]

In 2009, the Legislature enacted tBkild Support Modernization Afit. 2009, c. 343], which, for the
first time in two decades, raised the combined matéencome benchmark used to calculate child sttppader
the Child Support Standards Agtamily Court Act 8413]Colloquially known as the child support “cap,” the
figure was raised from $80,000 to $130,000, withudt-in mechanism for indexing and adjusting tigfe
every two years depending upon changes in the @oarsBrice Index. For combined parental income®up
the benchmark amount, tkhild Support Standards Apercentages must be presumptively applied, that is
17% of combined parental income for families wittecchild, 25% of combined income for families with
two children, 29% for three children, 31% for falnldren and not less than 35% of income for five o
more children For amounts in excess of the benchmark, whishbean adjusted as of January 31, 2014 to
$141,000the Supreme or Family Court is required to constlderten factors enumerated in Family Court
Act 8413(1)(f) and Domestic Relations Law §240(thland determine whether application of th8SA
percentages to income in excess of that thresholddabe “unjust or inappropriate.The court may adjust
its determination based upon the ten factors otiwoa to apply th&€€ SSApercentages or may apply a
combination of both approacheSeeFamily Court Act 8413(1)(c)(3); D.R.L. 8 240(1-0)(3). As the New
York State Office of Temporary and Disability Adsisce stated in its Memorandum in Support of che®8,

This provision will serve to increase the consisyeof support orders throughout the State
by updating the combined parental income amouhtedi by the court in calculating support
obligations to reflect current economic realitig®reby leaving only exceptional income
cases to potentially be determined outside theupmpsively correct CSSA percentages.

Clearly, salutary experience under the 2009 stdtasefurthered this goal. However, an anomaly é th
language describing the means by which the comlpaeehtal income benchmark is calculated has led to
unforeseen results that may be disproportionatieg@ctual rate of inflation. Social Services Lalil &-i
provides thathe combined parental income amount must be adj@stery two years by “the product of the
average annual percentage changes in the consuiceirulex for all urban consumers (CPI-U) as
published by the United States Department of L&weau of Labor Statistics for the prior two yearipd
rounded to the nearest one thousand dollgks.is the case for calculation of the bienni@bst of Living
Adjustment,” it would be more appropriate to uglithe “sum,” rather than the “product” of the aggrannual
percentage changes in the CPISgeFamily Court Act 8413-a(2)(a); D.R.L. § 240-c(9)(a

Use of the term “product” was most likely intendedefer to the product of the combined parental
income “cap” multiplied by the combined total oétbhanges in the CPI-U during the preceding twa-yea
period, that is the total level of inflation durittge applicable period. However, read literally turrent
language appears to require the change in theyéiestto be multiplied by the change in the secgrat.
Changes in the CPI-U have been modest for thef@astears — in the 1.6 - 2.0% range — thus notingues
major disparity in the amount of the “cap.” Buthe CPI-U increases at a rate of 3.5% or highéuture
years, significant disparities would emerge.

An example will suffice: Assuming that the annwuatkerof change in the CPI-U over a two year period
is 3.5%, then using the product of the changesider the current statute), 3.5% times 3.5%, yi@RI25%.
12.25% of $141, 000, the 2014 “cap,” is $17, 27Ricl rounded to the nearest $1,000 is $17,000."Gd@’
would thus be $158,000 ($141,000 plus $17,000cohtrast, using the sum of the changes, as prdpose
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this measure, 3.5% plus 3.5%, yields a 7% charfgeof7 $141,000 is $9,870, or $10,000 when roundetie
nearest $1,000. The new “cap” would thus be $1%1,08 significant $7,000 difference between the two
methods of calculation.

The Family Court Advisory and Rules Committee isgmsing a measure to utilize the same
terminology as in the COLA calculation —that i fum of the average annual percentage changes in the
CPI-U for each of the two years multiplied by thxéeséng combined parental income “cap” and then
rounded to the nearest $1000. This methodologyyltl results reflecting the total amount of inithen for
each two-year period and will thus be proportidnahe inflation rate. In this way, the calculatioinchild
support in cases where the combined parental inexoeeds the “cap” will more fairly and accurateilill
the legislative intent of th€hild Support Standards Adhat isto establish “a method for determining an
adequate level of support in actions involving @teh.” [Governor’'s Program Bill Memo, Laws of 19&9,
567, p. 1].

Proposal

AN ACT to amend the social services law, in relatio the combined parental income amount to be
utilized in issuing orders of child support in Seime and Family Court

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. Paragraph (b) of subdivision 2 of seclid1-i of the social services law, as amended by
chapter 343 of the laws of 2009, shall be amendddlws:

(b) The combined parental income amount to be tedan the child support standards chart and
utilized in calculating orders of child supportancordance with subparagraph two of paragraphf(c) o
subdivision one of section four hundred thirteethef family court act and subparagraph two of paaty
(c) of subdivision one-b of section two hundredyaf the domestic relations law as of JanuaryyHirst
two thousand fourteeshall be one hundred [thirty] forty-otigousand dollars; provided, however,

beginning January thirty-first, two thousand [twejlgixteenand every two years thereafter, the combined
parental income amount shall increase by the [pthydumof the average annual percentage changes in tt
consumer price index for all urban consumers (CP&dJpublished by the United States department of

labor bureau of labor statistics for the prior fiyear period] years multiplied by the current condal

parental income amount and theminded to the nearest one thousand dollars.

82. This act shall take effect on the ninetieth afagr it shall have become a law.
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7. Authorization for pilot programs for obtainingrzéy Court
temporary orders of protection by video-conference
[F.C.A. 8 153-c; Jud. Law 8§212]

Consistent with the recommendations of @teef Judge’s Task Force to Expand Access to Civil
Legal Services and the New York State Courts Acteedsistice Program, the New York State Unified
Court System has been expanding its “CourtHelp”-giedand related programs to assist the large rumb
of unrepresented litigants to obtain needed réloeh the courts. This is especially important wh#&gants
are in need of temporary, emergency relief at masehcrisis in their lives.

One of the most noteworthy of these is the “Adveeassisted Family Offense Petition Program,”
developed by the New York State Unified Court Syste conjunction with the Center for Court Innoweti
and ProBono.Net. Originated in 2011, refined id2@nd piloted in Family Court, Bronx County, this
easy-to-use, automated program permits an applicaattemporary order of protection, with the afch
trained domestic violence advocate, to preparendyaffense petition and, if needed, an address
confidentiality affidavit, for filing in Family Cor.° The program is available at courthouse locatiomkia
suitable for expansion to remote sites, such aslifdustice Centers, senior centers and domestientce
shelters. With video equipment connected to judgeurt attorney referees at courthouses, tlugram
can be used in conjunction with actual court prdoegs on the record for the issuance of temporedgrs
of protection. Use of video technology for this pase has also been used successfully on a pilist inas
the Erie County Family Court and its local Familigtice Center.

The potential of this technology to expand acceske Family Courts for victims of domestic
violence in need of emergency relief can not be-st@ed. To that end, the Family Court Advisorg an
Rules Committee is submitting a measure seekingication of its nascent programs. The measure doul
amend section 212 of the Judiciary Law to authaheeChief Administrator of the Courts to “establis
pilot programs for the filing of petitions for temm@ary orders of protection by electronic meansfandhe
issuance of such orders by audio-visual meandiirther directs the Chief Administrator, in devailag
such pilot programs, to “strive for regional divgrand [to] take into consideration, among otreators,
the availability of public transportation, poputatidensity and the availability of facilities fasraducting
such programs.” In order that prospective litigaatswell as law enforcement and other “first resjsrs”
in domestic violence cases, would be aware of anlg programs near them, the Chief Administrator ldiou
be required to maintain a publicly available, ugdtde list of the programs.

Details of the pilot programs are delineated inppeed amendments to Family Court Act 8153-c.
Similar to the requirements for electronic appeegarnn criminal cases, pursuant to Article 182hef t
Criminal Procedure Law, definitions are providedag&ctronic means,” “independent audio-visual egst
and “electronic appearances.” Analogous to thege®dor the development of electronic filing pilot
programs, the measure requires consultation witle ‘@ more local programs providing assistance to
victims of domestic violence, the office for thepention of domestic violence, and attorneys who

represent family offense litigants.” The plan éaxch proposed program must:

« identify sites and certified, licensed prograimat thave advocates who can be trained to assist

® New York State Courts Access to Justice Prog@0t? Reportat p. 34
[http://mww.nycourts.gov/ip/nya2j/pdfs/NYA2J 2012oeppdf].
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litigants in preparing and filing documents, ashaslequipment that is compatible with equipmerthat
local Family Court;

* identification of the existing resources avaitaln local family courts for the implementation and
oversight of the pilot program;

» delineation of procedures for the filing of thetifons and related documents, if any, such as
address confidentiality affidavits, by electronieans, as well as procedures for the court procgsedin
themselves, including the swearing in of the patgrs and any witnesses, preparation of a verbatim
transcription of testimony presented and a recbelmlence adduced and prompt transmission of any
orders issued to the petitioners;

* a timetable for implementation of the pilot pragr and plan for informing the public of its
availability; and

» a description of data to be colleatedrder to facilitate effective evaluations oétprograms in
order that recommendations for improvements camde.

With due regard for due process and fairness,qgiation in the program is strictly voluntary,
requires the consent of the petitioner on the ceaod is limited t@x parteapplications for temporary
orders of protection. Proceedings must be on tb@deand preserved for transcription and documegntar
evidence, if any, must be electronically transrdité@d formally introduced into evidence. Existiag/é
requiring personal service of process and confidkiytof, as well as the parties’ access to, rdsawould
not in any way be altered. The Family Court wdokdrequired to state on the record its reasons for
granting or denying a petitioner’s request for ktteonic appearance as part of the program.

In short, this measure would take advantage otihaplieveloping technology that already has show
promise in assisting victims of domestic violenc@asily obtain the emergency assistance theyreequi

Proposal

AN ACT to amend the family court act and the judigilaw, in relation to establishing a pilot
program for the filing of petitions for temporasyders of protection by electronic means
and for issuance of such orders ex parte byoavidual means

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 153-c of the family court astadded by chapter 416 of the laws of 1981,

is amended to read as follows:

8 153-c. Temporary order of protection. fa)y person appearing at family court when the
court is open requesting a temporary order of ptmte under any article of this act shall be eaetitl
to file a petition without delay on the same dagtsperson first appears at the family court, and a

hearing on that request shall be held on the sayedthe next day that the family court is open
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following the filing of such petition.

(b) as provided in this section, the chief admmistr of the courts, with the approval of the

administrative board of the courts, may promulgates to establish and implement one or more

pilot programs for the filing of petitions for terary orders of protection by electronic means and

for the issuance of such orders ex parte by auidisalymeans in order to provide access to the sourt

for litigants in need of emergency relief.

(1) Definitions. As used in this section:

(i) "Electronic means" means any methbotamsmission of information between

computers or other machines designed for the parpbsending and receiving such transmissions,

and which allows the recipient to reproduce thernmfation transmitted in a tangible medium of

expression.

(i) "Independent audio-visggbtem" means an electronic system for the tregsam

and receiving of audio and visual signals, encosipgsencoded signals, frequency domain

multiplexing or other suitable means to precludeuhauthorized reception and decoding of the

signals by commercially available television reeess channel convertersr other available

receiving devices.

(iif) "Electronic appearancaéans an appearance in which one or more of thiepar

are not present in the court, but in which, by nseafiran independent audio-visual system, all of the

participants are simultaneously able to see andrepsoductions of the voices and images of the

judge, counsel, parties, witnesses, if any, andragthrticipants.

(2) Development of a pilot program. A plan for fopprogram pursuant to this section shall

be developed by the chief administrator in consioltawith one or more local programs providing

assistance to victims of domestic violence, theeffor the prevention of domestic violence, and

attorneys who represent family offense litigantse plan shall include, but not be limited to:

(i) identification of one or moranhily justice centers or organizations or agengiesther

sites outside of the local family court that areipged with, or have access to, an independenbaudi

visual system and electronic means for filing doenta that are compatible with the equipment in

the local family court, with consideration giventh® location of such site or sites and available

resources; and
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(ii) identification of one or morednsed and certified organizations, agencies dremnt

with advocates for victims of domestic violence vate trained and available to assist petitioners in

preparing and filing petitions for temporary ordefgrotection and in their electronic appearances

before the family court to obtain such orders; and

(iii) identification of the existingsources available in local family courts for the

implementation and oversight of the pilot programgd

(iv) delineation of procedures foirfd of the petitions and related documents, if dyy,

electronic means, swearing in the petitioners anydnatnesses, preparation of a verbatim

transcription of testimony presented and a recoelimlence adduced and prompt transmission of

any orders issued to the petitioners; and

(v) a timetable for implementationtioé pilot program and plan for informing the paloi

its availability; and

(vi) a description of data to be eotkd in order to evaluate and, if necessary, make

recommendations for improvements to the pilot paogr

(3) Filing by electronic means. In conjunction wéh electronic appearance under this

section, petitioners for ex parte temporary orddénsrotection may, with the assistance of trained

advocates, commence the proceedings by filingipesitoy electronic means.

(i) A petitioner who seeks a temporarger of protection ex parte by use of an eledtron

appearance must file an application in advanceict glectronic appearance to authorize such

appearance and may do so by electronic means.éti@per shall set forth the grounds for seeking

authorization for an electronic appearance. Intgrgror denying the relief sought by the petitigner

the court shall state the names of all participaarig whether it is granting or denying an appeagan

by electronic means and the basis for such detatmm provided, however, that nothing in this

section shall be construed to compel a party &dipetition or other document by electronic means

or to testify by means of an electronic appearance.

(ii) Nothing in this section shatfect or change any existing laws governing the&iserof

process, including requirements for personal serwc the sealing and confidentiality of court

records in family court proceedings, or accestataecords by the parties to such proceedings.

(4) (i) All electronic appearances by petitionezgldng temporary orders of protection ex
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parte under this section shall be strictly voluptand the consent of such petitioners shall bergore

the record at the commencement of each appearance.

(i) Appearances taken through the afsan electronic appearance under this sectialh st

recorded and preserved for transcription. Docunmgm@idence, if any, referred to by a party or

witness or the court shall be transmitted, subhittied introduced by electronic means.

8 2. Subdivision 2 of section 212 of the judiciay is amended by adding a new paragraph

(s) to read as follows:

(s) Have the power to establish pilot programgtierfiling of petitions for temporary orders

of protection by electronic means and for the insaapf such orders by audio-visual means pursuant

to subdivision (b) of section one hundred fiftyebsc of the family court act. The chief adminisirat

shall maintain an up-to-date and publicly-availdldgng of the sites, if any, at which such

applications for ex parte temporary orders of prid@m may be filed and at which electronic

appearances in support of such applications mapbght, in accordance with such section one

hundred fifty-three-c. In developing such pilot grams, the chief administrator shall strive for

regional diversity and shall take into considemati@mong other factors, the availability of public

transportation, population density and the avdilgonf facilities for conducting such programs.

§3. This act shall take effect on the 18y following the date upon which it shall have

become a law.
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8. Reentry of juvenile delinquents and
persons in need of supervision into foster care
[F.C.A. 88355.3, 756-a, 1088, 1091]

Chapter 342 of the Laws of 2010, which permits kiputho have “aged out” of foster care at
the age of 18, to reenter care, has provided &"safety net” in cases where the youth would
otherwise be facing homelessness or other advetsernes. Enacted at the time that Federal foster
care assistance first became available for youtivden the ages of 18 and P1the statute has
proven invaluable in preventing future societaltsdsy ensuring that the youth will have the support
necessary to fulfill the commitments that they nmaske to participate in educational or vocational
programs as a condition of reentry into care.

The Family Court Advisory and Rules Committee ibratiting this measure to clarify one
aspect of the statute that has caused some conftisad is, the categories of former foster youth t
which the statute applies. “Former foster care lydigt not defined in Family Court Article 10-B and
although referenced in the permanency hearing pias (Family Court Act Article 10-A), no
specific cross-references are contained in prowgsapplicable to juvenile delinquents or Persons in
Need of Supervision (PINS). The Committee’s measureld remedy that gap by amending the post-
dispositional provisions regarding extensions atpment in the juvenile delinquency and PINS
statutes [Family Court Act 88355.3, 756-a(f)] tolude references to Family Court Act 81091. It
would further amend Family Court Act 81091 to adikénition of “former foster care youth” that
explicitly includes youth placed in foster carelwlibcal social services districts pursuant to juken
delinquency, PINS, child protective or destitutdcchdjudications and voluntary placements, as well
as children freed for adoption but not yet adoptdthse guardianship and custody have been
transferred to a local social services districhathorized child care agency. It would not include
juvenile delinquents discharged from placement withNew York State Office of Children and
Family Services (NYS OCFS).

The Committee’s proposal would codify the only dfgte ruling on the statute to date and is
consistent with the position taken by the New Y8té&te Office of Children and Family Services, the
oversight agency for foster care in New York. Hppellate Division, Second Department, in Matter
of Jefry H, 102 A.D.3d 132, 955 N.Y.S.2d 90'{Dept., 2012), reversed a Family Court decision in
which the judge had construed the absence of spéaiiguage to mean that the statute did not cover
PINS cases. In holding that Family Court Act 8§1@®&s apply to PINS who had been placed in
foster care, the Appellate Division noted thatridgonale for enacting chapter 342 applies withaéqu
force to all foster youth discharged from care. Toairt further noted the broad interpretation
accorded to the scope of the statute by the NYSS@F. Consistent with Federal requirements to
treat all categories of youth eligible to receigstér care assistance under Title IV-E of Sloeial
Security Actdentically, the NYS OCFS, in its administrativemorandum to local social services
districts, indicated that the statute applied tdamer foster youth, including former foster cgith
placed with local departments of social serviGee11-OCFS ADM-02 (March 3, 2011) at pps 2, 7.

10 Federal foster care assistance under Title IV-fheSocial Security Adbecame available as of October 1,
2010 pursuant to theostering Connections to Success and Increasirgpiahs Act of 200§Public Law 110-351].
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Professor Merril Sobie, in his 2012 Practice Comtasgnto Family Court Act 81091, indicated
that “[t]he language strongly suggests that theustaapplies to each and every foster child, amobts
limited to children who have been placed as a tedwn Article 10 [child protective] proceeding.”
Writing before the Appellate Division reversal_inalfer of Jefry H.Prof. Sobie continued:

It would have been preferable if Article 10-B hagkh drafted to explicitly apply to

non-Article 10 placements. (See, by comparisonti@ed087(a), which enumerates the
placements for which Article 10-A applies.) But flhek of an explicit provision is not
necessarily dispositive. It's difficult to conceitvmt the Legislature intended to differentiate or
discriminate between similarly situated “formertgyscare youth”, or that the legislative
decision to craft a separate article excludes nditlé 10 children (if Section 1091 was
intended to be limited to Article 10 placementsyduld have presumably been added to that
Article). The issue will probably be raised andedatined at the Appellate Division level
(unless the Legislature quickly amends Section 1091

Predictably, most youth returning to foster carethnse who had been placed pursuant to child
protective proceedings, but the option is equaligi ¥or those youth in the juvenile justice systesmo
have been placed with local social services distrié\s the Supporting Memorandum for chapter 342
stated:

Although the Family Court Act permits [foster yolith consent to continued foster care with
its attendant supports and services until theyirélae age of 21, many make precipitous
decisions to show their independence and refusertsent to remain in care even when they
are desperately in need of assistance. Youth livingtact families are not faced with such
decisions; they may leave home to attend collegetbey do not abruptly terminate all
connections with their families and often contitogeceive financial and other aid. Youth
leaving foster care, in contrast, often have nalfata fall back on. For them, independent
living' may be akin to falling off a precipice.

(Assembly Mem in Support, Bill Jacket, L. 2010342 at 8). The well-documented problems faced by
these youth — increased incidence of school draphmmelessness, unemployment, criminality and teen
pregnancy — are even more likely to afflict the vulnerahleénile justice population upon discharge from
care. In its memos to the Governor regarding Ghapt2, both the Division of the Budget and OCFS
noted the additional costs to counties from thesese consequences that would be averted by
permitting the option for youth to reenter fostarecSeeMemo of Division of the Budget and Letter from
OCFS General Counsel, Bill Jacket, L. 2010 c. 8&ification of Matter of Jefry Hhrough enactment

of the Committee’s proposal, therefore, will pravia cost-effective avenue to support a particularly

1 See, e.gCitizen’s Committee for Children of New YorKoung and Homeless: A Look at Homeless Youth in
New York City(2006), pages 5, 8; M. FreundlicFime Running Out: Teens in Foster Cé&hildren’s Rights, Inc.,
Legal Aid Society and Lawyers for Children, Nov003), pages 43-46; M. Courtney, A. Dworsky & H.IRck,

When Should the State Cease Parenting? Evidenaetfre Midwest StudChapin Hall, Univ. of Chicago, Issue
Brief #115 (Dec., 2007).
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vulnerable population as they make the difficidnsition to independent adulthood.

Proposal

AN ACT to amend the family court act, in relatianreentry of former foster children
into foster care

The People of the State of New York, representeskimate and Assembly, do enact as follows

Section 1. Subdivision 6 of section 355.3 of thmity court act, as amended by chapter 663 of the

laws of 1985, is amended to read as follows:

6. Successive extensions of placement under thteoaemay be granted, but no placement may be
made or continued beyond the respondent’s eigtdétihday without [the child's] his or heonsent and in
no event past [the child's] his or Herenty-first birthday. A respondent, who was poasly placed or

transferred into placement with a local social ®&w district pursuant to this section or sectib8.3 or 355.1

of this chapter and who was discharged from fasdege on or after the date on which the child att@dithe age

of eighteen due to a failure to consent to theinaation of placement, may move or, with his or b@nsent,

may be the subject of a motion by a social servidiisial to reenter foster care in accordance i

provisions of section one thousand ninety-one isf dlot.

§ 2. Subdivision (f) of section 756-a of the fanglyurt act, as added by chapter 604 of the laws of

1986, is amended to read as follows:

(f) Successive extensions of placement under gasms may be granted, but no placement may be

made or continued beyond the child's eighteenthdy without his or her consent and in no evest pi or

her twenty-first birthday. A child who was prevityplaced with a local social services district guant to

section seven hundred fifty-six of this chapter ab was discharged from foster care on or afterdidite on

which he or she attained the age of eighteen dadddure to consent to continuation of placenmat move

or, with his or her consent, may be the subject wiotion by a social services official to reentsstér care in

accordance with the provisions of section one tApdshinety-one of this act.

83. Section 1088 of the family court act, as amdrigechapter 605 of the laws of 2011, is amended to

read as follows:

§ 1088. Continuing court jurisdiction. (H)a child is placed pursuant to section threedrad
fifty-eight-a, three hundred eighty-four, or thitmendred eighty-four-a of the social services lampursuant to
section one thousand seventeen, one thousand tivemtpne thousand twenty-seven, one thousandtfifoy

one thousand eighty-nine, one thousand ninety-ame thousand ninety-four or one thousand ninety-fif/
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this act, or directly placed with a relative punsui section one thousand seventeen or one thdudsbmfive

of this act; or if the child is freed for adoptiporsuant to section six hundred thirty-seven of #ut or section

three hundred eighty-three-c, three hundred eifghuy-or three hundred eighty-four-b of the socetvices
law, the case shall remain on the court's caleaddrthe court shall maintain jurisdiction over dase until
the child is discharged from placement and all erdegarding supervision, protection or servicasgha

expired.

(b) The court shall rehear the matter whenever it deamsessary or desirable, or upon motion by any
party entitled to notice in proceedings under #rigcle, or by the attorney for the child, and waeer a
permanency hearing is required by this article. [é/thie court maintains jurisdiction over the cdhe,

provisions of section one thousand thirty-eighthi$ act shall continue to apply.

(€) The court shall also maintain jurisdiction overaae for purposes of hearing a motion to permit a
former foster care youth [under the age of twenmtg;avho was discharged from foster care due tdwrdato

consent to continuation of placement], as defimeslibdivision (a) of section one thousand ninety-ofthis

act, to return to the custody of the [local commissiooig social services [or other officer, board or

department authorized to receive children as puhlarges] district from which the youth was moserdly

discharged, or, in the case of a child freed fapdicn, the authorized agency into whose custodly an

guardianship the child has been placed

§ 4. Section 1091 of the family court act, as aneenay chapter 342 of the laws of 2010, is amended

to read as follows:
§ 1091. Motion to return to foster care placement.

(a) For purposes of this article, "former fosterecgouth" shall mean a youth under the age of

twenty-one who was discharged from foster carerafter attaining the age of eighteen due to afaito

consent to continuation in foster care and wholdemh: (i) placed in foster care with a local sos&lvices

district pursuant to article three, seven, ten;Aasr ten-C of this act or section three hundréyfight-a of

the social services law, or (ii) freed for adoptinraccordance with section six hundred thirty-sewfthis act

or section three hundred eighty-three-c, three reahdighty-four or three hundred eighty-four-bluf social

services law but has not yet been adopted; ottlfid)subject of a motion to restore parental rigis has

been conditionally granted pursuant to paragraiptofisubdivision (b) of section six hundred thirdeven of

this act.

(b) A motion to return a former foster care youth [enthe age of twenty-one, who was discharged
from foster care due to a failure to consent tdicomation of placement,] to the custody of the #bc

commissioner of] social services [or other offidemard or department authorized to receive chiléspublic
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charges] district from which the youth was moserdty discharged, or, in the case of a child fried

adoption, the social services district or authatiagency into whose custody and guardianship the lchs

been placedmay be made by such former foster care youtbyar local social services or, if applicable, an

authorized agencyfficial upon the consent of such former fosterecgouth, if there is a compelling reason for

such former foster care youth to return to fosteef; provided however, that the].

(c) Thecourt shall not entertain a motion filed after biyefour months from the date of the first final

discharge that occurred on or after the formerefosare youth's eighteenth birthday.

[(a)] (d) A motion made pursuant to this [section] artisle[a] an appropriate locabcial services

official or, in the case of a child freed for adopt an appropriate local social services officabfficial of

the authorized agency into whose custody and garagtip the child has been placelall be made by order

to show cause. Such motion shall show by affidavitther evidence that:
(1) the former foster care youth has no reasenalbérnative to foster care;

(2) the former foster care youth consents to lémemt in and attendance at an appropriate
educational or vocational program, unless evidénsebmitted that such enrollment or attendance is

unnecessary or inappropriate, given the partiaitfaumstances of the youth;
(3) re-entry into foster care is in the bestiiests of the former foster care youth; and
(4) the former foster care youth consents ta¢hentry into foster care.

[(b)](e) A motion made pursuant to this [section] articlea former foster care youth shall be made by

order to show cause [or] dan days notice to the social services officialiothe case of a child freed for

adoption, the social services official or officalthe authorized agency into whose custody anddigaship

the child has been placefluch motion shall show by affidavit or other ende that:

(1) the requirements outlined in paragraphs tweand three of subdivision [(a)] (df this section

are met; and

(2) (i) the [applicable] appropriatecal social services [district] official or, ipalicable, official of

the authorized agen@pnsents to the re-entry of such former fostee gauth, or [if]

(ii) the [applicable] appropriatecal social services [district] official or, ipalicable, official of

the authorized agencgfuses to consent to the re-entry of such foffioster care youth and [that] such refusal

is unreasonable.

[(©)]() (1) If at any time during the pendency of a pralieg brought pursuant to this [sectigon] article,

the court finds a compelling reason that it ishie best interests of the former foster care youthetreturned
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immediately to the custody of the appropriteal commissioner of social services or [othdicef, board or

department authorized to receive children as pudblarges], in the case of a child freed for adeptibe

appropriate local commissioner of social serviaeguthorized agency into whose custody and guastian

the child has been placgeknding a final decision on the motion, the conaly issue a temporary order

returning the youth to the custody of [the] slmtal commissioner of social services or [othdicef, board or

department authorized to receive children as publarges] , if applicable, such authorized agency

(2) Where the appropriatecal social services district or, if applicabllee authorized agenclas

refused to consent to the re-entry of a formerefosare youth, and where it is alleged pursuant to

subparagraph (ii) gbaragraph two of subdivision [(b)] (6] this section, that such refusal [by such social
services district] is unreasonable, the court gralht a motion made pursuant to subdivision [6))f this
section if the court finds and states in writingttthe refusal [by the local social services disjtis
unreasonable. For purposes of this [section] &rtictourt shall find that a refusal [by a localiabservices

district] to allow a former foster care youth t@nger care is unreasonable if:
(i) the youth has no reasonable alternative $tefocare;

(i) the youth consents to enrollment in andradeence at an appropriate educational or vocational
program, unless the court finds a compelling readsahsuch enrollment or attendance is unnecessary

inappropriate, given the particular circumstandeth® youth; and
(iii) re-entry into foster care is in the bedsteirests of the former foster careuth.

(3) Upon making a determination on a motion fileslguant to this [section] artiglevhere a motion
has previously been granted pursuant to this [@elctirticle in addition to the applicable findings requirgd b
this [section] articlethe court shall grant the motion to return a ferroster care youth to the custody of the
appropriatdocal commissioner of social services or [othdicef, board or department authorized to receive

children as public charges] or if applicable, théharized agencyonly:

() upon a finding that there is a compellingsaa for such former foster care youth to returnaie;

(i) if the court has not previously granted &sequent motion for such former foster care yooth t

return to care pursuant to this paragraph; and

(iii) upon consideration of the former foster&gouth’'s compliance with previous orders of the
court, including the youth's previous participatioran appropriate educational or vocational progri&

applicable.

85. This act shall take effect immediately.
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9. Roles, rights and responsibilities of non-resgmtgbarents in
child abuse, neglect and custody proceedings inlfF&uourt
[F.C.A. 88651, 1012, 1017, 1022-a, 1027, 1035, 10834, 1055-b, 1057,
D.R.L. §240]

Recent years have witnessed a sea-change in attitudes and policies concerning the role
of non-respondent parents in child abuse and neglect proceedings under Article 10 of the
Family Court Act: viz., recognition that the other parents — those not charged in child
protective proceedings — may, along with their extended families, provide vital resources for
their children. While child protective officials once ignored or discouraged non-respondent
parents from participating in child protective proceedings concerning their children, those
officials, inspired by substantial statutory changes during the past decade, now reach out to
such parents to engage them in planning for their children’s care. While in the past, this
category was often an absent parent who had little relationship with the children, more
recently, in light of cases, such as Nicholson v. Scoppetta, 3 N.Y.3d 357 (2004), non-respondent
parents frequently include custodial and other parents, who are involved in their children’s
lives but are not deemed culpable in their neglect or abuse.

As a statute initially drafted before these changes in attitude and policy, Article 10 of the
Family Court Act, not surprisingly, contains a number of gaps and anomalies with respect to
the treatment of non-respondent parents. This measure seeks to rectify some of the more
obvious shortcomings in article 10 with respect to non-respondent parents and to enable their
greater participation in abuse or neglect proceedings, as well as permanency hearings,
concerning their children. It also expands the options available to Family Court judges to
enable them to craft appropriate orders that respect the rights of non-respondent parents
while assuring the safety and well being of the children who are the subjects of the
proceedings.

» «

First, this measure would add definitions of “parent,” “relative” and “suitable person” to
Family Court Act §1012. The definition of “parent,” those legally recognized in New York,
clarifies the range of persons who may assert a parent’s superior rights to care and custody of a
child under State and Federal law. See, e.g., Bennett v. Jeffreys, 40 N.Y.2d 543 (1976)(state may
not deprive parent of custody of child absent extraordinary circumstances); Prince v.
Massachusetts, 321 U.S. 158 (1944)(“It is cardinal with us that the custody, care and nurture of
the child reside first in the parents...").

Second, Family Court Act §1017 would be amended to clarify that certain additional
individuals should be identified, located and notified in writing of the pendency of child
protective proceedings, although they do not have the rights of legal parents under State law.
Analogous to the definition of “notice” fathers in Domestic Relations Law §§111-a(2)(f) and
(h), this category would include persons who are listed on the putative father registry, have a
pending paternity petition, or have been identified by the child’s parent in a written sworn
statement. To ensure uniformity in the information provided to those persons entitled to
notice, this measure provides that the content of the notice will be set by a uniform statewide
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court rule:

Inclusion of these clarifications would establish a structure in Article 10 consistent with
the framework applicable to adoption proceedings under the Domestic Relations Law, but
expanded to be gender-neutral. A “parent” under this measure would be analogous to a
“consent” father, whose consent is required for an adoption, and an additional individual
identified would be analogous to a “notice” father, who merely has a right to be heard as to the
child’s best interests. See Domestic Relations Law §§111, 111-a. By doing so, it also would
expand the scope of potential resources for children who have been removed from their
homes, and provide an opportunity for non-respondent, non-adjudicated birth fathers to take
necessary steps to establish their paternity and plan for their children. Significantly, the
measure requires the local social services department investigating possible resources for the
child to report the results of the investigations to the court and all parties, including the
attorney for the child.

The measure further defines “relative” as a person who is related to the child by blood,
marriage or adoption, but who is not a parent of the child. This distinction between “parents”
and “relatives” is significant as the rights of each to the care and custody of children are not
identical under article 10 of the Family Court Act. Likewise, the measure includes “suitable
person” in the definition section, since such an individual has rights distinct from those of
parents, relatives and possible, but not adjudicated, parents.

The measure clarifies the language of Family Court Act § 1017 by referring specifically
to “non-respondent parent, relative or suitable person” as potential resources a court may
consider after determining that a child must be removed from his or her home. These
resources may be utilized either through temporary, direct releases under section
1017(2)(a)(ii) or through temporary orders of Family Court Act article 6 custody or (in the
case of relatives or suitable persons) guardianship under Family Court Act § 1017(2)(a)(I). In
all such cases, as in custody petitions under article six, the court must review the orders of
protection and sex offender registries, as well as child protective petitions and Family Court
warrants regarding any such resources. Similar alternatives are provided for direct releases
and Family Court Act article 6 custody at the final dispositional stage of the article 10
proceeding.

Moreover, section 1017(3) would be amended to require that, where a child is
temporarily released to a non-respondent parent or temporarily placed in the care of a relative
or suitable person, the caretaker must submit to the court’s jurisdiction with respect to
cooperation in meeting the needs of the child. Such temporary order may require such person,
inter alia, to make the child available for court-ordered visitation with parents, siblings or
others, as well as for appointments with the child’s attorney, child protective agency, social
services official, authorized agency, clinician or other individuals or programs providing
services to the child. Striking a proper balance between intervention to ensure the child’s well-
being and respect for the non-respondent parent’s or other caretaker’s interests in minimal
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interference in their everyday child-rearing decisions, the measure requires the court order of
release or care under article 10 to specify the terms of such cooperation, as well as any actions
that the social services agency must take."

Third, this measure contains several amendments to sections of article 10 of the Family
Court Act relating to preliminary orders. It would amend section 1022-a to clarify that a non-
respondent parent who qualifies for assignment of counsel under section 262 is eligible for
such assignment, unless waived, at pre-petition hearings held pursuant to section 1022.
Section 1027(d) would be amended to provide that a court may release a child to his or her
parent or other person legally responsible for his or her care pending a final order of
disposition. It further deletes the reference to section 1054 as the source of the court’s
authority to do this, since that section only addresses dispositional orders, and instead
substitutes a reference to section 1017, which pertains as well to pre-dispositional orders.
Additionally, with the aim of facilitating the participation of non-respondent parents in
proceedings regarding their children, section 1035 would be modified to require that notices of
pendency of child protective proceedings that are sent to non-respondent parents also must
advise them that they have a right to counsel, including assigned counsel, if they are indigent,
unless waived. See Matter of Sasha S., 256 A.D.2d 468 (2™ Dept., 1998)(required notice to non-
respondent father of the right to counsel, including the right to appointment of counsel if he is
indigent).

Fourth, the measure reorganizes the dispositional options available with respect to
releases of children and supervision of respondent parents. Sections 1052(a)(ii) and 1054 are
revised to cover solely the release of children to persons who are not respondents in the child
protective proceeding, including parents, legal custodians or guardians. Such orders of release,
in contrast to orders of custody under Article 6 of the Family Court Act, are time-limited, that
is, up to one year, which may be extended for one additional year for good cause. This time-
limited period of release to a non-respondent parent is intended to give the respondent parent
an opportunity to complete a program or take steps to meet the conditions necessary for
reunification with the child. Unless otherwise ordered by the court, the agency would be
required to submit a report no later than 90 days after issuance of the order and 60 days prior
to its expiration. The caretaker would be required to submit to the jurisdiction of the court to
the same limited extent as in orders of temporary release under proposed section 1017. An
order releasing a child may, therefore, require the caretaker to cooperate in making the child
available, inter alia, for court-ordered visitation with parents, siblings or others and for
appointments with his or her attorney, caseworker, clinician and service programs.

In conjunction with release of a child to a non-respondent parent, the Family Court may,
as under current law, order supervision of the respondent under a revised and expanded
Family Court Act § 1057. Like the release of the child, the supervision of the respondent parent

12 This is consistent with the holding in Doe v. Mattingly, 2006 WL 3498564 (E.D.N.Y., 2006)(Unpub.),
which required a court order, absent an emergency, as a prerequisite to a caseworker entering the home of a
non-respondent parent and conducting a body search of the baby in her care.
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may be for an initial period of one year but may be extended upon good cause for one
additional year. Since Family Court Act § 1015-a applies to any phase of a child protective
proceeding, the court also may order services to be provided to the respondent. This measure
would thus address the situation where the child’s interests would best be served by residing
with a non-respondent parent for a time-limited period while the respondent parent receives
services that would promote the child’s eventual return to that parent. If during the period of
the dispositional order, the respondent parent successfully completes the services or programs
ordered, the court may, if appropriate, utilize Family Court Act § 1061 to modify the order
releasing the child to the non-respondent parent to provide for an earlier date for release of
the child to the respondent parent.

Sections 1052(a)(v) and 1057 of the Family Court Act would be amended to cover two
dispositional options, which may be ordered singly or together. A child may be released to a
respondent for a time-limited period of up to one year, which may be extended for good cause
for one more year. A report would be required no later than 90 days after issuance of the order
and 60 days prior to its expiration, unless dispensed with by the Family Court. Additionally, in
conjunction either with such a release or, as noted, with release of the child to a non-
respondent parent, placement of the child or issuance of an order of protection, the respondent
may be placed under the supervision of the child protective agency, social services official or
authorized agency. Such supervision also would be time-limited — up to one year, with an
extension for one additional year for good cause — and, unless dispensed with, a report would
be required no later than 90 days after issuance of the order and 60 days prior to its expiration.

Finally, the measure amends section 1055-b to clarify the procedures applicable when
petitions for custody or guardianship are brought in conjunction with or are pending at the
same time as a child protective proceeding. It would resolve a serious inconsistency between
sections 1055-b and 1017. Section 1017(2)(a)(i) currently provides that when a court
determines that a child may reside with a suitable non-respondent parent, it may “grant an
order of custody or guardianship to such non-respondent parent. .. pursuant to section one
thousand fifty-five-b.” However, as currently drafted, section 1055-b only pertains to
“[c]ustody or guardianship with relatives or suitable persons pursuant to Article 6 of [the
Family Court Act]” and does not mention non-respondent parents; nor does it specify the
standard by which to determine respondent or non-respondents parents’ requests for custody
in this context.

The measure thus would insert respondent parents into the list of persons who may be
granted article 6 custody pursuant to section 1055-b, add two additional subdivisions
regarding custody to non-respondent parents pursuant to article 6 and incorporate these
alternatives into the dispositional options delineated in Family Court Act §1052. It further
makes clear that if a third party, i.e.,, someone other than the child’s parents, contests the
custody petition of a respondent parent, the court must grant the order of custody to the
parents in the absence of a showing of extraordinary circumstances pursuant to Bennett v.
Jeffreys, supra. Similar amendments are made to analogous provisions of the permanency
hearing statute (Family Court Act § 1089-a). Finally, Family Court Act §651 and Domestic
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Relations Law §240 are amended to underscore that custody standards apply in cases where
custody and visitation petitions brought under these sections are heard jointly with child
protective dispositional or permanency hearings in Family Court.

Questions regarding the rights of, and procedures applicable to, non-respondent
parents in child protective and related proceedings have persisted in light of lingering
ambiguities in the applicable statutes. Enactment of this measure will provide a clear road-
map that will afford needed clarity to this increasingly important aspect of child welfare cases.

Proposal

AN ACT to amend the family court act and the domestic relations law, in relation to non-
respondent parents in child protective and permanency proceedings in family court

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Section 651 of the family court act is amended by adding a new subdivision

(c-1) to read as follows:

(c-1) Where a proceeding filed pursuant to article ten or ten-a of this act is pending at

the same time as a proceeding brought in the family court pursuant to this article, the court
presiding over the proceeding under article ten or ten-a of this act may jointly conduct the

hearing on the custody and visitation petition under this article and the dispositional hearing

on the petition under article ten or the permanency hearing under article ten-a of this act;

provided, however, the court must determine the custody and visitation petition in accordance

with the terms of this article.

§2. Section 1012 of the family court act is amended by adding three new subdivisions

(1), (m) and (n) to read as follows:

(1) “Parent” means a person who is recognized under the laws of the state of New York

to be the child’s legal parent.

(m) “Relative” means any person who is related to the child by blood, marriage or

adoption and who is not a parent, putative parent or relative of a putative parent of the child.

(n) “Suitable person” means any person who plays or has played a significant positive
role in the child’s life or in the life of the child’s family.
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§3. Subdivision 1, paragraph (a) of subdivision 2 and subdivision 3 of section 1017 of
the family court act, subdivision 1 and paragraph (a) of subdivision 2 as amended by section 10
of part A of chapter 3 of the laws of 2005, the opening paragraph of subdivision 1 as separately
amended by chapter 671 of the laws of 2005, subparagraphs (I) and (ii) of paragraph (a) of
subdivision 2 as amended and subdivision 3 as added by chapter 519 of the laws of 2008, are

amended to read as follows:

1. In any proceeding under this article, when the court determines that a child must be
removed from his or her home, pursuant to part two of this article, or placed, pursuant to

section one thousand fifty-five of this article[,]:

(@) the court shall direct the local commissioner of social services to conduct an
immediate investigation to locate any non-respondent parent of the child and any relatives of

the child, including all of the child's grandparents, all [suitable] relatives or suitable persons

identified by any respondent parent or any non-respondent parent and any relative identified

by a child over the age of five as a relative who plays or has played a significant positive role in

his or her life[, and]. The local commissioner shall inform them in writing of the pendency of
the proceeding and of the opportunity for [becoming foster parents or for seeking custody or

care] non-respondent parents to seek temporary release of the child[, and that the child may

be adopted by foster parents if attempts at reunification with the birth parent are not required

or are unsuccessful] under this article or custody under article six of this act or for relatives to

seek to become foster parents or to provide free care under this article or to seek custody

pursuant to article six of this act; or for suitable persons to become foster parents or provide

free care under this article or to seek guardianship pursuant to article six of this act. Uniform

statewide rules of court shall specify the contents of the notice consistent with the provisions

of this section. The local commissioner of social services shall [record] report the results of

such investigation, or investigations to the court and parties, including the attorney for the

child. The local commissioner shall also record the results of the investigation or

investigations, including, but not limited to, the name, last known address, social security

number, employer's address and any other identifying information to the extent known
regarding any non-respondent parent, in the uniform case record maintained pursuant to

section four hundred nine-f of the social services law. For the purpose of this section, "non-
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respondent parent” shall include a person entitled to notice of the pendency of the proceeding
and of the right to intervene as an interested party pursuant to subdivision (d) of section one
thousand thirty-five of this article, and a non-custodial parent entitled to notice and the right to
enforce visitation rights pursuant to subdivision (e) of section one thousand thirty-five of this

article.

(b) The court shall also direct the local commissioner of social services to conduct an

investigation to locate any person who is not recognized to be the child’s legal parent and does

not have the rights of a legal parent under the laws of the state of New York but who (i) has

filed with a putative father registry an instrument acknowledging paternity of the child,

ursuant to section 4-1.2 of the estates, powers and trusts law, or (ii) has a pending paterni

petition, or (iii) has been identified as a parent of the child by the child’s other parentin a

written sworn statement. The local commissioner of social services shall report the results of

such investigation to the court and parties, including the attorney for the child.

(c) The court shall determine:

[(@)](i) whether there is a [suitable] non-respondent parent [or other person related to

the child], relative or suitable person with whom such child may appropriately reside; and

[(b)](ii) in the case of a relative or suitable person, whether such [relative] individual

seeks approval as a foster parent pursuant to the social services law for the purposes of
providing care for such child, or wishes to provide free care [and custody] for the child during

the pendency of any orders pursuant to this article.

(a) where the court, after a review of the reports of the sex offender registry established

and maintained pursuant to section one hundred sixty-eight-b of the correction law, reports of

the statewide computerized registry of orders of protection established and maintained

pursuant to section two hundred twenty-one-a of the executive law, related decisions in court

proceedings under this article and all warrants issued under this act, determines that the child

may appropriately reside with a [suitable] non-respondent parent or other relative or [other]

suitable person, either:

(i) grant [an] a temporary order of custody or guardianship to such non-respondent

parent, [other] relative or [other] suitable person pursuant to a petition filed under article six
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of this act pending further order of the court, or at disposition of the proceeding, grant a final

order of custody or guardianship to such non-respondent parent, relative or suitable person

pursuant to article six of this act and section one thousand fifty-five-b of this article; or

(ii) [place] temporarily release the child directly [in the custody of] to such non-

respondent parent[, other] or temporarily place the child with a relative or [other] suitable

person pursuant to this article during the pendency of the proceeding or until further order of
the court, whichever is earlier and conduct such other and further investigations as the court

deems necessary. The court may direct the commissioner of social services, pursuant to

regulations of the office of children and family services, to commence an investigation of the

home of such non-respondent parent, relative or suitable person within twenty-four hours and

to report the results to the court and the parties, including the attorney for the child. If the

home of a non-respondent parent, relative or suitable person, is found unqualified for the

temporary release or placement of the child under this article, the local commissioner shall

report such fact and the reasons therefor to the court and the parties, including the attorney
for the child, forthwith; or

(iii) remand or place the child, as applicable, with the local commissioner of social
services and direct such commissioner to have the child reside with such relative or [other]
suitable person and further direct such commissioner pursuant to regulations of the office of
children and family services, to commence an investigation of the home of such relative or
other suitable person within twenty-four hours and thereafter approve such relative or other
suitable person, if qualified, as a foster parent. If such home is found to be unqualified for

approval, the local commissioner shall report such fact and the reasons thereafter to the court

and the parties, including the attorney for the child, forthwith.

3. An order [placing] temporarily releasing a child [with] to a non-respondent parent or

parents, or temporarily placing a child with a relative or relatives or other suitable person or

persons pursuant to subparagraph (ii) of paragraph (a) of subdivision two of this section or

remanding or placing a child with a local commissioner of social services to reside with a

relative or relatives or suitable person or persons as foster parents pursuant to subparagraph

(iii) of paragraph (a) of subdivision two of this section may not be granted unless the [relative

or other suitable] person [consents] or persons to whom the child is released, remanded or
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placed submits to the jurisdiction of the court with respect to the child. The [court] order shall

set forth the terms and conditions applicable to such person or persons and child protective

agency, social services official and duly authorized agency with respect to the child and may

[place the person with whom the child has been directly placed under supervision during the

pendency of the proceeding. Such supervision shall be provided by a] include, but may not be

limited to, a direction for such person or persons to cooperate in making the child available for

court-ordered visitation with respondents, siblings and others and for appointments with the

child’s attorney, child protective agency, social services official [or], duly authorized agency,

clinician or other individual or program providing services to the child during the pendency of

the proceeding. The court also may issue a temporary order of protection under subdivision
(f) of section one thousand twenty-two, section one thousand twenty-three or section one

thousand twenty-nine of this article and an order directing that services be provided pursuant

to section one thousand fifteen-a of this part. [An order of supervision issued pursuant to this
subdivision shall set forth the terms and conditions that the relative or suitable person must
meet and the actions that the child protective agency, social services official or duly authorized

agency must take to exercise such supervision.]

§4. Section 1022-a of the family court act, as added by chapter 336 of the laws of 1990,

is amended to read as follows:

§1022-a. Preliminary orders; notice and appointment of counsel. At a hearing held
pursuant to section [ten hundred] one thousand twenty-two of this [act] part at which the

respondent is present, the court shall advise the respondent and any non-respondent parent

who is present of the allegations in the application and shall appoint counsel for [the

respondent pursuant to] each in accordance with section two hundred sixty-two of this act

[where the respondent is indigent], unless waived.

§5. Subparagraph (C) of paragraph (i) of subdivision (b) and subdivision (d) of section
1027 of the family court act, subparagraph (C) of paragraph (i) of subdivision (b) as amended
by chapter 671 of the laws of 2005 and subdivision (d) as added by chapter 962 of the laws of
1970, are amended to read as follows: as added by chapter 962 of the laws of 1970, is amended

to read as follows:

(c) [in the custody of] with a relative or suitable person other than the respondent.
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(d) Upon such hearing, the court may, for good cause shown, release the child to [the

custody of] his or her parent or other person legally responsible for his or her care, pending a

final order of disposition, in accord with subparagraph (ii) of paragraph (a) of subdivision two

of section one thousand [fifty-four] seventeen of this article.

§6. The opening paragraph of subdivision (d) of section 1035 of the family court act, as

amended by chapter 526 of the laws of 2003, is amended to read as follows:

Where the respondent is not the child's parent, service of the summons and petition
shall also be ordered on both of the child's parents; where only one of the child's parents is the
respondent, service of the summons and petition shall also be ordered on the child's other
parent. The summons and petition shall be accompanied by a notice of pendency of the child
protective proceeding advising the parents or parent of the right to appear and participate in

the proceeding as an interested party intervenor for the purpose of seeking temporary and

permanent release of the child under this article or custody of the child under article six of this
act, and to participate thereby in all arguments and hearings insofar as they affect the
temporary release or custody of the child during fact-finding proceedings, and in all phases of

dispositional proceedings. The notice shall also advise the parent or parents of the right to

counsel, including assigned counsel, pursuant to section two hundred sixty-two of this act, and

also indicate that:

§7. Subdivision (a) of section 1052 of the family court act, as amended by chapter 519

of the laws of 2008, is amended to read as follows:

(a) At the conclusion of a dispositional hearing under this article, the court shall enter

an order of disposition directing one or more of the following:
(i) suspending judgment in accord with section one thousand fifty-three of this part; or

(ii) releasing the child to [the custody of his] a non-respondent parent or parents or

[other person legally responsible] legal custodian or custodians or guardian or guardians, who

is not or are not respondents in the proceeding, in accord with section one thousand fifty-four

of this part; or
(iii) placing the child in accord with section one thousand fifty-five of this part; or

(iv) making an order of protection in accord with section one thousand fifty-six of this
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part; or

(v) releasing the child to the respondent or respondents or placing the respondent or

respondents under supervision, or both, in accord with section one thousand fifty-seven of this

part; or

(vi) granting custody of the child to a respondent parent or parents, a relative or

relatives or a suitable person or persons pursuant to article six of this act and section one

thousand fifty-five-b of this part; or

(vii) granting custody of the child to a non-respondent parent or parents pursuant to

article six of this act.

However, the court shall not enter an order of disposition combining placement of the
child under paragraph (iii) of this subdivision with a disposition under paragraph (i) or (ii) of
this subdivision. An order granting custody of the child pursuant to paragraph (vi) or (vii) of

this subdivision shall not be combined with any other disposition under this subdivision.

§8. Section 1054 of the family court act, as amended by chapter 1039 of the laws of
1973, subdivision (a) as amended by chapter 41 of the laws of 2010 and subdivision (b) as
amended by chapter 458 of the laws of 1989, is amended to read as follows:

§1054. Release to [custody of] non-respondent parent or [other person responsible for

care; supervision or order of protection] legal custodian or guardian. (a) [If the] An order of

disposition [releases] may release the child for a designated period of up to one year to [the

custody of his or her] a non-respondent parent or [other] parents or a person [legally

responsible for his or her care] or persons who had been the child’s legal custodian or guardian

at the time of the filing of the petition, [the] and who is not or are not respondents in the

proceeding under this article. An order under this section may be extended upon a hearing for

a period of up to one vear for good cause.

(b) The court may [place] require the person or persons to [whose custody] whom the

child is released under [supervision of a] this section to submit to the jurisdiction of the court

with respect to the child for the period of the disposition or any extension thereof. The order

may include, but is not limited to, a direction for such person or persons to cooperate in

making the child available for court-ordered visitation with respondents, siblings and others
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and for appointments with the child’s attorney, child protective agency [or of a], social services

official or duly authorized agency, clinician or other individual or program providing services

to the child. The order shall set forth the terms and conditions applicable to such non-

respondent and child protective agency, social services official and duly authorized agency

with respect to the child.

(c) In conjunction with an order releasing the child to a non-respondent parent, legal

custodian or guardian under this subdivision, the court may also issue any or all of the

following orders: an order of supervision of a respondent parent under section one thousand

fifty seven, an order directing that services be provided to the respondent parent under section

one thousand fifteen-a or [may enter| an order of protection under section one thousand fifty

six[, or both] of this article. An order of supervision of the respondent entered under this

[section shall set forth the terms and conditions of such supervision that the respondent must
meet and the actions that the child protective agency, social services official or duly authorized

agency must take to exercise such supervision] subdivision may be extended upon a hearing

for a period of up to one year for good cause.

(d) Except as provided for herein, in any order issued pursuant to this section, the court
may require the child protective agency to make progress reports to the court, the parties, and
the child’s attorney on the implementation of such order. Where the order of disposition is
issued upon the consent of the parties and the child’s attorney, such agency shall report to the
court, the parties and the child’s attorney no later than ninety days after the issuance of the

order and no later than sixty days prior to the expiration of the order, unless the court

determines that the facts and circumstances of the case do not require such report to be made.

[(b) Rules of court shall define permissible terms and conditions of supervision under
this section. The duration of any period of supervision shall be for an initial period of no more
than one year and the court may, at the expiration of that period, upon a hearing and for good

cause shown, make successive extensions of such supervision of up to one year each.]

§9. The section heading and subdivisions (a) and (b) of section 1055-b of the family
court act, as amended by section 7 of part F of chapter 58 of the laws of 2010, are amended and

two new subdivisions (a-1) and (a-2) are added to read as follows:

Custody or guardianship with a parent or parents, relatives or suitable persons

-64-



pursuant to article six of this act or guardianship with [such a person] relatives or suitable

persons pursuant to article seventeen of the surrogate's court procedure act. (a) Custody or

guardianship with respondent parent or parents, relatives or suitable persons. At the

conclusion of the dispositional hearing under this article, the court may enter an order of

disposition granting custody or guardianship of the child to a respondent parent or parents, as

defined in subdivision (1) of section one thousand twelve of this article, or a relative or

relatives or other suitable person [under]| or persons pursuant to article six of this act or an

order of guardianship of the child to [such] a relative or relatives or suitable person or persons

under article seventeen of the surrogate's court procedure act if the following conditions have

been met:

(i) the respondent parent or parents, relative or relatives or suitable person or persons

has or have filed a petition for custody or guardianship of the child pursuant to article six of

this act or, in the case of a relative or relatives or suitable person or persons, a petition for

guardianship of the child under article seventeen of the surrogate's court procedure act; and

(ii) the court finds that granting custody or guardianship of the child to [the relative or
suitable] such person or persons is in the best interests of the child and that the safety of the
child will not be jeopardized if the respondent or respondents under the child protective
proceeding are no longer under supervision or receiving services. In determining whether the
best interests of the child will be promoted by the granting of guardianship of the child to a
relative who has cared for the child as a foster parent, the court shall give due consideration to
the permanency goal of the child, the relationship between the child and the relative, and
whether the relative and the social services district have entered into an agreement to provide
kinship guardianship assistance payments for the child to the relative under title ten of article
six of the social services law, and, if so, whether the fact-finding hearing pursuant to section
one thousand fifty-one of this part and a permanency hearing pursuant to section one
thousand eighty-nine of this chapter [has] have occurred and whether compelling reasons exist
for determining that the return home of the child and the adoption of the child are not in the

best interests of the child and are, therefore, not appropriate permanency options; and

(iii) the court finds that granting custody or guardianship of the child to the respondent

parent, relative or suitable person under article six of this act or granting guardianship of the

-65-



child to the relative or [other] suitable person under article seventeen of the surrogate's court

procedure act will provide the child with a safe and permanent home; and

(iv) all parties to the child protective proceeding consent to the granting of custody or
guardianship under article six of this act or the granting of guardianship under article

seventeen of the surrogate's court procedure act; or

[(v)].if any of the parties object to the granting of custody or guardianship, the court

has made the following findings after a [consolidated] joint dispositional hearing on the child

protective petition and the petition under article six of this act or under article seventeen of

the surrogate's court procedure act[;]:

(A) if a relative or relatives or suitable person or persons have filed a petition for

custody or guardianship and a parent or parents fail to consent to the granting of [custody or

guardianship under article six of this act or] the [granting of guardianship under article

seventeen of the surrogate's court procedure act] petition, the court finds that the relative or

relatives or suitable person or persons have demonstrated that extraordinary circumstances

exist that support granting an order of custody or guardianship to the relative or relatives or

suitable person or persons and that the granting of the order will serve the child’s best

interests; or

(B) if a relative or relatives or suitable person or persons have filed a petition for

custody or guardianship and a party other than the parent or parents [fail] fails to consent to

the granting of [custody or guardianship under article six of this act or] the petition [granting
of guardianship under article seventeen of the surrogate's court procedure act], the court finds
that granting custody or guardianship of the child to the relative or relatives or suitable person

or persons is in the best interests of the child; or

(C) if a respondent parent has filed a petition for custody under article six of this act and

a party who is not a parent of the child objects to the granting of the petition, the court finds

either that the objecting party has failed to establish extraordinary circumstances, or, if the

objecting party has established extraordinary circumstances, that granting custody to the

petitioning respondent parent would nonetheless be in the child’s best interests; or

(D) if a respondent parent has filed a petition for custody under article six of this act
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and the other parent objects to the granting of the petition, the court finds that granting

custody to the petitioning respondent parent is in the child’s best interests.

(a-1) Custody and visitation petition of non-respondent parent under article six of this

act. Where a proceeding filed by the non-respondent parent pursuant to article six of this act is

pending at the same time as a proceeding brought in the family court pursuant to this article,
the court presiding over the proceeding under this article may jointly hear the dispositional

hearing on the child protective petition under this article and the hearing on the custody and

visitation petition under article six of this act; provided however, the court must determine the

non-respondent parent’s custody and visitation petition filed under article six of this act in

accordance with the terms of that article.

(a-2) Custody and visitation petition of non-respondent parent under section two

hundred forty of the domestic relations law. Where a proceeding brought in the supreme
court involving the custody of, or right to visitation with, any child of a marriage is pending at

the same time as a proceeding brought in the family court pursuant to this article, the court

presiding over the proceeding under this article may jointly hear the dispositional hearing on

the child protective petition under article ten of this act and, upon referral from the supreme

court, the hearing to resolve the matter of custody or visitation in the proceeding pending in

the supreme court; provided however, the court must determine the non-respondent parent’s

custodial rights in accordance with the terms of paragraph (a) of subdivision one of section

two hundred forty of the domestic relations law.

(b) An order made in accordance with the provisions of this section shall set forth the

required findings as described in subdivision (a) of this section where applicable, including, if

the guardian and the local department of social services have entered into an agreement to
provide kinship guardianship assistance payments for the child to the relative under title ten of
article six of the social services law, that a fact-finding hearing pursuant to section one
thousand fifty-one of this part and a permanency hearing pursuant to section one thousand
eighty-nine of this chapter has occurred, and the compelling reasons that exist for determining
that the return home of the child and the adoption of the child are not in the best interests of
the child and are, therefore, not appropriate permanency options for the child, and shall

constitute the final disposition of the child protective proceeding. Notwithstanding any other
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provision of law, the court shall not issue an order of supervision nor may the court require the
local department of social services to provide services to the respondent or respondents when
granting custody or guardianship pursuant to article six of this act under this section or

granting guardianship under article seventeen of the surrogate’s court procedure act.

§10. Section 1057 of the family court act, as amended by chapter 41 of the laws of 2010,

is amended to read as follows:

§1057. [Supervision] Release of the child to the respondent or respondents;

supervision of the respondent or respondents.

(@) The court may release the child to the respondent or respondents for a period of up

to one year, which may be extended pursuant to subdivision (d) of this section.

(b) In conjunction with an order releasing a child under this section or an order under

paragraph (ii), (iii) or (iv) of subdivision (a) of section one thousand fifty-two of this part, the

court may place the respondent or respondents under supervision of a child protective agency

or of a social services official or duly authorized agency. An order of supervision entered under
this section shall set forth the terms and conditions of such supervision that the respondent or
respondents must meet and the actions that the child protective agency, social services official

or duly authorized agency must take to exercise such supervision.

(c) Except as provided for herein, in any order issued pursuant to subdivision (a) or (b)

of this section, the court may require the child protective agency to make progress reports to
the court, the parties, and the child's attorney on the implementation of such order. Where the
order of disposition is issued upon the consent of the parties and the child's attorney, such
agency shall report to the court, the parties and the child’s attorney no later than ninety days

after the issuance of the order[, unless] and no later than sixty days prior to the expiration of

the order, unless the court determines that the facts and circumstances of the case do not

require such report to be made. [Rules] Uniform statewide rules of court shall define

permissible terms and conditions of supervision of the respondent or respondents under this

section.

(d) The duration of any period of release of the child to the respondent or respondents

or supervision of the respondent or respondents or both shall be for an initial period of no
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more than one year [and the]. The court may at the expiration of that period, upon a hearing

and for good cause shown, [make successive extensions of] extend such release or supervision

or both for a period of up to one year [each].

§11. The section heading and subdivisions (a), (b) and (c) of section 1089-a of the
family court act, as amended by section 8 of part F of chapter 58 of the laws of 2010, are

amended and two new subdivisions (a-1) and (a-2) are added to read as follows:

Custody or guardianship with a parent or parents, a relative or relatives or a suitable

person or persons pursuant to article six of this act or guardianship of a relative or relatives or

a suitable person or persons pursuant to article seventeen of the surrogate's court procedure

act. (a) Where the permanency plan is placement with a fit and willing relative or a

respondent parent, the court may issue an order of custody or guardianship in response to a

petition filed by a respondent parent, relative or suitable person seeking custody or
guardianship of the child under article six of this act or an order of guardianship of the child

under article seventeen of the surrogate's court procedure act [at]. A petition for custody or

guardianship may be heard jointly with a permanency hearing held pursuant to this article

[and terminate]. An order of custody or guardianship issued in accordance with this

subdivision will result in termination of all pending orders issued pursuant to this article or

article ten of this act if the following conditions have been met:

(i) the court finds that granting custody to the respondent parent or parents, relative or

relatives or suitable person or persons or guardianship of the child to the relative or relatives

or suitable person or persons is in the best interests of the child and that the termination of the
order placing the child pursuant to article ten of this act will not jeopardize the safety of the
child. In determining whether the best interests of the child will be promoted by the granting
of guardianship of the child to a relative who has cared for the child as a foster parent, the
court shall give due consideration to the permanency goal of the child, the relationship
between the child and the relative, and whether the relative and the local department of social
services have entered into an agreement to provide kinship guardianship assistance payments
for the child to the relative under title ten of article six of the social services law, and, if so,
whether a fact-finding hearing pursuant to section one thousand fifty-one of this chapter has

occurred, and whether compelling reasons exist for determining that the return home of the
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child and the adoption of the child are not in the best interests of the child and are, therefore,

not appropriate permanency options; and

(ii) the court finds that granting custody to the respondent parent or parents, relative or

relatives or suitable person or persons or guardianship of the child to the relative or relatives

or suitable person or persons will provide the child with a safe and permanent home; and

(iii) the parents, the attorney for the child, the local department of social services, and
the foster parent of the child who has been the foster parent for the child for one year or more
consent to the issuance of an order of custody or guardianship under article six of this act or
the granting of guardianship under article seventeen of the surrogate's court procedure act and
the termination of the order of placement pursuant to this article or article ten of this act; or

[(iv)].if any of the parties object to the granting of custody or guardianship, the court has made

the following findings after a [consolidated] joint hearing on the permanency of the child and

the petition under article six of this act or article seventeen of the surrogate's court

procedure act[;]:

(A) if a relative or relatives or suitable person or persons have filed a petition for

custody or guardianship and a parent or parents fail to consent to the granting of [custody or

guardianship under article six of this act or] the [granting of guardianship under article

seventeen of the surrogate's court procedure act], petition, the court finds that the relative or

relatives or suitable person or persons have demonstrated that extraordinary circumstances

exist that support granting an order of custody or guardianship under article six of this act or
the granting of guardianship under article seventeen of the surrogate's court procedure act to

the relative or relatives or suitable person or persons and that the granting of the order will

serve the child’s best interests; or

(B) if a relative or relatives or suitable person or persons have filed a petition for

custody or guardianship and the local department of social services, the attorney for the child,

or the foster parent of the child who has been the foster parent for the child for one year or
more [fail to consent] objects to the granting of [custody or guardianship under article six of
this act or the granting of guardianship under article seventeen of the surrogate’s court
procedure act] the petition, the court finds that granting custody or guardianship of the child to

the relative or relatives or suitable person or persons is in the best interests of the child; or
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(C) if a respondent parent has filed a petition for custody under article six of this act and

a party who is not a parent of the child objects to the granting of the petition, the court finds

either that the objecting party has failed to establish extraordinary circumstances, or, if the

objecting party has established extraordinary circumstances, that granting custody to the

petitioning respondent parent would nonetheless be in the child’s best interests; or

(D) if a respondent parent has filed a petition for custody under article six of this act

and the other parent fails to consent to the granting of the petition, the court finds that

granting custody to the petitioning respondent parentis in the child’s best interests.

(a-1) Custody and visitation petition of non-respondent parent under article six of this

act. Where a proceeding filed by the non-respondent parent pursuant to article six of this act is

pending at the same time as a proceeding brought in the family court pursuant to this article,

the court presiding over the proceeding under this article may jointly hear the permanency

hearing and the hearing on the custody and visitation petition under article six of this act;

provided however, the court must determine the non-respondent parent’s custody and

visitation petition filed under article six of this act in accordance with the terms of that article.

(a-2) Custody and visitation petition of non-respondent parent under section two

hundred forty of the domestic relations law. Where a proceeding brought in the supreme court

involving the custody of, or right to visitation with, any child of a marriage is pending at the

same time as a proceeding brought in the family court pursuant to this article, the court
presiding over the proceeding under this article may jointly hear the permanency hearing and,

upon referral from the supreme court, the hearing to resolve the matter of custody or visitation

in the proceeding pending in the supreme court; provided however, the court must determine

the non-respondent parent’s custodial rights in accordance with the terms of paragraph (a) of

subdivision one of section two hundred forty of the domestic relations law.

(b) An order made in accordance with the provisions of this section shall set forth the

required findings as described in subdivision (a) of this section, where applicable, including, if
the guardian and the local department of social services have entered into an agreement to
provide kinship guardianship assistance payments for the child to the relative under title ten of
article six of the social services law, that a fact-finding hearing pursuant to section one

thousand fifty-one of this chapter and a permanency hearing pursuant to section one thousand
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eighty-nine of this part has occurred, and the compelling reasons that exist for determining

that the return home of the child are not in the best interests of the child and are, therefore, not
appropriate permanency options for the child, and shall result in the termination of any orders
in effect pursuant to article ten of this act or pursuant to this article. Notwithstanding any
other provision of law, the court shall not issue an order of supervision nor may the court
require the local department of social services to provide services to the respondent or
respondents when granting custody or guardianship pursuant to article six of this act under
this section or the granting of guardianship under article seventeen of the surrogate’s court

procedure act in accordance with this section.

(c) As part of the order granting custody or guardianship [to the relative or suitable

person] in accordance with this section pursuant to article six of this act or the granting of

guardianship under article seventeen of the surrogate’s court procedure act, the court may
require that the local department of social services and the attorney for the child receive notice
of, and be made parties to, any subsequent proceeding to modify the order of custody or
guardianship granted pursuant to the article six proceeding; provided, however, if the guardian
and the local department of social services have entered into an agreement to provide kinship
guardianship assistance payments for the child to the relative under title ten of article six of
the social services law, the order must require that the local department of social services and
the attorney for the child receive notice of, and be made parties to, any such subsequent

proceeding involving custody or guardianship of the child.

§12. Paragraph (a) of subdivision 1 of section 240 of the domestic relations law, as

amended by chapter 476 of the laws of 2009, is amended to read as follows:

(a) In any action or proceeding brought (1) to annual a marriage or to declare the
nullity of a void marriage, or (2) for a separation, or (3) for a divorce, or (4) to obtain, by a writ
of habeas corpus or by petition and order to show cause, the custody of or right to visitation
with any child of a marriage, the court shall require verification of the status of any child of the
marriage with respect to such child’s custody and support, including any prior orders, and shall
enter orders for custody and support as, in the court’s discretion, justice requires, having
regard to the circumstances of the case and of the respective parties and to the best interests of

the child and subject to the provisions of subdivision one-c of this section. Where either party
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to an action concerning custody of or a right to visitation with a child alleges in a sworn
petition or complaint or sworn answer, cross-petition, counterclaim or other sworn responsive
pleading that the other party has committed an act of domestic violence against the party
making the allegation or a family or household member of either party, as such family or
household member is defined in article eight of the family court act, and such allegations are
proven by a preponderance of the evidence, the court must consider the effect of such
domestic violence upon the best interests of the child, together with such other facts and
circumstances factored into the direction. If a parent makes a good faith allegation based on a
reasonable belief supported by facts that the child is the victim of child abuse, child neglect, or
the effects of domestic violence, and if that parent acts lawfully and in good faith in response to
that reasonable belief to protect the child or seek treatment for the child, then that parent shall
not be deprived of custody, visitation or contact with the child, or restricted in custody,
visitation or contact, based solely on that belief or the reasonable actions taken based on that
belief. If an allegation that a child is abused is supported by a preponderance of the evidence,
then the court shall consider such evidence of abuse in determining the visitation arrangement
that is in the best interest of the child, and the court shall not place a child in the custody of a
parent who presents a substantial risk of harm to that child, and shall state on the record how

such findings were factored into the determination. Where a proceeding filed pursuant to

article ten or ten-a of the family court act is pending at the same time as a proceeding brought

in the supreme court involving the custody of, or right to visitation with, any child of a

marriage, the court presiding over the proceeding under article ten or ten-a of the family court

act may jointly hear the dispositional hearing on the petition under article ten or the

permanency hearing under article ten-a of the family court act and, upon referral from the

supreme court, the hearing to resolve the matter of custody or visitation in the proceeding

pending in the supreme court; provided however, the court must determine custody or

visitation in accordance with the terms of this section,

An order directing the payment of child support shall contain the social security
numbers of the named parties. In all cases there shall be no prima facie right to the custody of
the child in either parent. Such direction shall make provision for child support out of the

property of either or both parents. The court shall make its award for child support pursuant
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to subdivision one-b of this section. Such direction may provide for reasonable visitation
rights to the maternal and/or paternal grandparents of any child of the parties. Such direction
as it applies to rights of visitation with a child remanded or placed in the care of a person,
official, agency or institution pursuant to article ten of the family court act, or pursuant to an
instrument approved under section three hundred fifty-eight-a of the social services law, shall
be enforceable pursuant to part eight of article ten of the family court act and sections three
hundred fifty-eight-a and three hundred eighty-four-a of the social services law and other
applicable provisions of law against any person having care and custody, or temporary care
and custody, of the child. Notwithstanding any other provision of law, any written application
or motion to the court for the establishment, modification or enforcement of a child support
obligation for persons not in receipt of public assistance and care must contain either a request
for child support enforcement services which would authorize the collection of the support
obligation by the immediate issuance of an income execution for support enforcement as
provided for by this chapter, completed in the manner specified in section one hundred eleven-
g of the social services law; or a statement that the applicant has applied for or is in receipt of
such services; or a statement that the applicant knows of the availability of such services, has
declined them at this time and where support enforcement services pursuant to section one
hundred eleven-g of the social services law have been declined that the applicant understands
that an income deduction order may be issued pursuant to subdivision (c) of section fifty-two
hundred forty-two of the civil practice law and rules without other child support enforcement
services and that payment of an administrative fee may be required. The court shall provide a
copy of any such request for child support enforcement services to the support collection unit
of the appropriate social services district any time it directs payments to be made to such
support collection unit. Additionally, the copy of any such request shall be accompanied by the
name, address and social security number of the parties; the date and place of the parties’
marriage; the name and date of birth of the child or children; and the name and address of the
employers and income payors of the party from whom child support is sought or from the
party ordered to pay child support to the other party. Such direction may require the payment
of a sum or sums of money either directly to the custodial parent or to third persons for goods
or services furnished for such child, or for both payments to the custodial parent and to such

third persons; provided, however, that unless the party seeking or receiving child support has
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applied for or is receiving such services, the court shall not direct such payments to be made to
the support collection unit, as established in section one hundred eleven-h of the social
services law. Every order directing the payment of support shall require that if either parent
currently, or at any time in the future, has health insurance benefits available that may be
extended or obtained to cover the child, such parent is required to exercise the option of
additional coverage in favor of such child and execute and deliver to such person any forms,
notices, documents or instruments necessary to assure timely payment of any health insurance

claims for such child.

§13. This act shall take effect on the one hundred eightieth day after it shall have

become a law.
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10. Requirements for notices of indicated maltreatneports and changes in
foster care placements in child protective and malty foster care proceedings
[F.C.A. 881017, 1055, 1089; Soc. Serv. L.. 8358-a]

Reflecting a pronounced legislative trend at batdfal and State levels, the ongoing
oversight responsibility of the Family Court witlsspect to children in foster care has increased
sharply in the past two decades, culminating inpdesage of the Federsdioption and Safe
Families Act of 1997Public Law 105-89], its state implementing legiga [L.1999, c. 7] and the
landmark permanency law [L.2005, c. 3]. Both thddfal and StatAdoption and Safe Families
Actsemphasize that the safety of the child is paramaampelling the conclusion that the Court
and parties must be informed promptly of all eveitscting child safety, especially indicated
reports of abuse or maltreatment.

Equally as important, the FedersbFAmeasures success in terms of outcomesthe
States’ ability to reach Federally-establisheddtgdor timely achievement of permanency for
children. The second “Child and Family Service Rev{CFSR),” conducted by the Administration
for Children and Families of the United States Dgpant of Health and Human Services (HHS) in
2008, concluded that New York State again rankedrgnthe lowest scores in the nation and
demonstrated how far New York State has to go Ihieaing the Federal targefsLegislative action
is thus compelled in order to ensure that the Ra@aurts can exercise their important monitoring
functions on the basis of complete, timely inforimiat The 2005 permanency legislation, with its
salutary provisions for continuing jurisdiction, svan important step, but further legislation is
necessary to ensure that information regardingnbgt compelling of circumstances is conveyed to
the Court, the child’s attorney and the partiesadimely basis in order to bring New York Stateint
compliance withPASFA

Recognizing that “time is of the essence” wherédcbn are concerned, the Family Court
Advisory and Rules Committee is submitting a pr@bds ensure that the parties and children’s
attorneys are informed promptly of any changedacsgment and of any indicated reports of
maltreatment that may warrant Court interventidme Tommittee’s proposal would amend sections
1055 and 1089 of the Family Court Act, as wellesisn 358-a of the Social Services Law, to
require an agency with which a child has been plaegher voluntarily or as a result of an abuse or
neglect finding, or to whom guardianship and cugtoals been transferred as a result of the child
being freed for adoption, to report to the attorfaeythe child not later than ten days in advanice o
any change in the child’s placement status andatet than the next business day in any case in
which an emergency placement change has been Magkse provisions are consistent with the
recently issued policy directives of the New Yotkt® Office of Children and Family Services and
the New York City Administration for Children’s Seces, but would have the stronger force of

13 As in 2001, New York State scored poorly in theetifor children to achieve permanen8ge Final Report of
the Child and Family Services Review of New YaakeSExecutive Summarg. 2 (March, 2009)(available at
http://www.acf.hhs.gov/programs/cb/cwrp/executiyéitml) .
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statutet

The measure adds two important requirements ndacwd in the new agency policies.
First, it requires a report within five days of ttkate that any report of abuse or maltreatmertuad
to be indicated. It contains an important provlsat such reports notify the recipients that the
information shall be kept confidential, shall bedi®nly in connection with the child protective,
foster care or related proceedings under the Fabalyt Act and may not be redisclosed except as
necessary for such proceeding or proceedings aadthsrized by law. Second, recognizing that
fairness also compels such notifications to be nmiadiee attorneys for all parties, not simply the
attorneys for the children, the measure requirastibth notices of changes in placement and
indicated child maltreatment reports be conveyeattimrneys for the birth parents except in cases
involving children freed for adoption. The two &gof reports, in fact, are related, as the exigten
of an indicated report of maltreatment may beaeatly upon the suitability of a planned status
change. Indeed, there have been instances in wheobxistence of indicated child abuse reports has
not come to light until the point of finalizatiori adoptions.

Significantly, the Committee’s new proposal is yuksponsive to the concerns raised in the
Governor’'s Veto Message regarding A 8418, a bgureng notification to children’s attorneys of
changes in placement that passed both houses bégisature in 2010. First, by explicitly
authorizing electronic transmittal of the notick® measure minimizes the burden imposed upon the
placement agencies. Second, since the notificaioansent to the attorneys but not to the coures, t
measure insures that court intervention would oelyur in the rare cases in which an application is
made by one of the attorneys.

In few areas of the Court’s functioning is its @antng jurisdiction as critical as in child
welfare, where complex decisions regarding childrerst be adjusted to the dynamic of their
constantly changing needs and circumstances. Tder&leand State statutes emphasize that safety of
the child must be deemed the paramount considaratid that timely achievement of permanence
must be the central goal. Not only are these nsattkestatutory imperative, but they are also
determinative of New York State’s eligibility foegeral hundred million dollars of annual Federal
foster care aid. Prompt receipt by the Court, ttigs and attorneys for children of information
regarding the child’s ever-changing circumstanbesfy as to any child maltreatment suffered by the
child and as to changes in the child’s placemeantital to the effective exercise of the Family
Court’s continuing jurisdiction and is a criticadraponent of New York State’s ability to comply
with the ASFAfunding eligibility mandates.

Changes in placement covered by the notificatiomirement would include, but not be
limited to, cases in which the child has been mdveh the foster or pre-adoptive home or program

14 N.Y.S. Office of Children and Family Services, “INmt of Placement Change to Attorneys for Children,”
Administrative Directive #10-OCFS-ADM-16 (Dec. 12010); Memorandum of John B. Mattingly, Commissione
N.Y.C. Administration for Children’s Services, dfgd “Notice of Placement Change to Attorneys fbild@ren,”
dated Aug. 30, 2010.
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into which he or she has been placed, cases imwhéfoster or pre-adoptive parents move out of
state with the child and, with respect to childnen freed for adoption, cases in which a trialinalf
discharge of the child from foster care has beedem@he report of a change in placement must
provide enough information for the litigants and #ramily Court to assess whether further judicial
intervention may be warranted. It must state tlasoas for the change, as well as the grounds éor th
agency’s conclusion that the change is in the inéstests of the child. This notification requireme
does not contemplate court action in every casegloes it interfere with the discretion of social
services agencies to make necessary changes.

Both theAdoption and Safe Families Aad recent permanency legislation increased the
frequency of judicial reviews of children in fostare, thus minimizing the problem of stale
information. However, the ability of the Family Gband of the litigants to respond effectively is
seriously impeded — and harm to children may bepmmded — if information regarding significant
changes in status of the children, and, importamtjicated reports of neglect or abuse of the
children, is not conveyed to parties until the netmanency hearing, often a delay of several
months. This proposal will facilitate timely, infaed responses to changes in children’s placements
and incidents of maltreatment, thus prompting nexgeditious and effective resolution of their
cases.

Proposal

AN ACT to amend the family court act and the sos@&lvices law, in relation to notice of
indicated reports of child maltreatment and chammjgdacement in child
protective and voluntary foster care placementrangbw proceedings; and to
repeal certain provisions of the family court aet;elation to technical changes
thereto

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 1017 of the Family Court Acinsended by adding a new subdivision 5

to read as follows:

5. In any case in which an order has been issusiignt to this article remanding or placing

a child in the custody of the local social servidesrict, the social services official or auth@lz

agency charged with custody or care of the childlsbport any anticipated change in placement to

the attorneys for the parties and the attorneytferchild not later than ten days prior to suchndea

in any case in which the child is moved from thstéo home or program into which he or she has

been placed or in which the foster parents movebstate with the child; provided, however, that
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where an immediate change of placement on an em&rdpasis is required, the report shall be

transmitted no later than the next business day afich change in placement has been made. The

social services official or authorized agency shilb submit a report to the attorneys for theigsrt

and the attorney for the child or include in thpa of a change in placement any indicated regiort

child abuse or maltreatment where the child orlagothild in the same home is the subject within

five days of the indication of the report. Theicfl or agency may protect the confidentiality of

identifying or address information regarding thetéw or prospective adoptive parents. Reports

regarding indicated reports of child abuse or reatment provided pursuant to this subdivision shall

include a statement advising recipients that th@mation in such report of child abuse or

maltreatment shall be kept confidential, shall beduonly in connection with a proceeding under this

article or related proceedings under this act aayg not be redisclosed except as necessary for such

proceeding or proceedings and as authorized by Reports under this paragraph may be

transmitted by any appropriate means, including noti limited to, electronic means or placement

on the record during proceedings in family court.

§2. Section (E) of paragraph (i) of subdivisiophgbsection 1055 of the family court act, as
amended by chapter 41 of the laws of 2010, is REFHA

83. Section 1055 of the family court act is amehbg adding a new subdivision (j) to read

as follows:

(1) _In any case in which an order has been ispuesluant to this section placing a child in

the custody or care of the commissioner of so@nlises, the social services official or authorized

agency charged with custody of the child shall repoy anticipated change in placement to the

attorneys for the parties and the attorney forcthikl not later than ten days prior to such change

any case in which the child is moved from the foktame or program into which he or she has been

placed or in which the foster parents move outatkeswith the child; provided, however, that where

an immediate change of placement on an emergesty iBaequired, the report shall be transmitted

no later than the next business day after suchgehegmnplacement has been made. The social

services official or authorized agency shall alslrsit a report to the attorneys for the parties thied

attorney for the child or include in the reportaothange in placement any indicated report of child

abuse or maltreatment where the child or anothiéd chthe same home is the subject within five

days of the indication of the report. The offiaimlagency may protect the confidentiality of
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identifying or address information regarding thetéw or prospective adoptive parents. Reports

regarding indicated reports of child abuse or reatment provided pursuant to this subdivision shall

include a statement advising recipients that th@mation in such report of child abuse or

maltreatment shall be kept confidential, shall beduonly in connection with a proceeding under this

article or related proceedings under this act aayg not be redisclosed except as necessary for such

proceeding or proceedings and as authorized by Reports under this paragraph may be

transmitted, by any appropriate means, includingd not limited to, electronic means or placement

on the record during proceedings in family court.

84. Subparagraph (vii) of paragraph 2 of subdivigd) of section 1089 of the family court

act is amended by adding a new clause (H) to redollaws:

(H) a direction that the social services officialanthorized agency charged with care and

custody or guardianship and custody of the chidda@plicable, report any anticipated change in

placement to the attorneys for the parties andtioeney for the child not later than ten days ipitio

such change in any case in which the child is mdr@d the foster home or program into which he

or she has been placed or in which the foster pgmave out of state with the child; provided,

however, that where an immediate change of placeorean emergency basis is required, the report

shall be transmitted no later than the next busidey after such change in placement has been

made. The social services official or authorizgdrecy shall also submit a report to the attorneys f

the parties and the attorney for the child or idelin the report of a change in placement any

indicated report of child abuse or maltreatmentnetibe child or another child in the same home is

the subject within five days of the indication bétreport. The official or agency may protect the

confidentiality of identifying or address informaiti regarding the foster or prospective adoptive

parents. Reports under this paragraph shall neebeto attorneys for birth parents whose parental

rights have been terminated or who have surrendbeadchild or children. Reports regarding

indicated reports of child abuse or maltreatmeavigied pursuant to this subdivision shall include a

statement advising recipients that the informatmsuch report of child abuse or maltreatment shall

be kept confidential, shall be used only in conioacivith a proceeding under this article or related

proceedings under this act and may not be redmsglescept as necessary for such proceeding or

proceedings and as authorized by law. Reportsrihdeparagraph may be transmitted by any

appropriate means, including, but not limited feceonic means or placement on the record during
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proceedings in family court; and

85. Subdivision 3 of section 358-a of the socel/es law is amended by adding a new

paragraph (g) to read as follows:

(9) In any case in which an order has been issuesipnt to this section approving a foster

care placement instrument, the social servicesiaffor authorized agency charged with custody or

care of the child shall report any anticipated cleaim placement to the attorneys for the parties an

the attorney for the child not later than ten daysr to such change in any case in which the dkild

moved from the foster home or program into whicltbhehe has been placed or in which the foster

parents move out of state with the child; providealyvever, that where an immediate change of

placement on an emergency basis is required, gmetrehall be transmitted no later than the next

business day after such change in placement hasnhagde. The social services official or

authorized agency shall also submit a report t@atterneys for the parties and the attorney for the

child or include in the report of a change in ptaeat any indicated report of child abuse or

maltreatment where the child or another child m$hme home is the subject within five days of the

indication of the report. The official or agencayrprotect the confidentiality of identifying or

address information regarding the foster or prosyeadoptive parents. Reports regarding

indicated reports of child abuse or maltreatmeavigied pursuant to this subdivision shall include a

statement advising recipients that the informatimosuch report of child abuse or maltreatment shall

be kept confidential, shall be used only in conioacivith a proceeding under this section or related

proceedings under the family court act and mayoeatedisclosed except as necessary for such

proceeding or proceedings and as authorized by Reports under this paragraph may be

transmitted by any appropriate means, including noti limited to, electronic means or placement

on the record during proceedings in family court.

86. This act shall take effect immediately, pr@ddhat sections one, three, four and five of
this act shall take effect on the one hundred tigdntay after it shall have become a law; provjded
however, that section two of this act shall be degto have taken effect on the same date as section
1 of chapter 342 of the laws of 2010 took effect.

REPEAL NOTE Section 67 of chapter 41 of the laws of 2010taims language inconsistent with
language in chapter 342 of theslaf 2010.
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11. Procedures for violations of adjournments intemplation of
dismissal, probation, placements and conditiorsdldirges in
juvenile delinquency cases and procedures for @tilmes and for
violations of probation and suspended judgmenpgensons in
need of supervision cases
[F.C.A. 88315.3, 353.3, 360.2, 735, 743, 77®, 77779-a]

Significant gaps exist in the procedural framewgokerning juvenile delinquency and persons
in need of supervision (PINS) cases, each in tba af violations of court orders. Further, a pracat
gap is evident in the PINS statutory frameworkhas repeatedly been identified by appellate courts.
The Family Court Advisory and Rules Committee isgmsing legislation to eliminate these gaps by
clarifying applicable procedures in cases of allegelations of adjournments in contemplation of
dismissal (ACD’s), orders of probation, orders lafgement and orders of conditional discharge in
juvenile delinquency proceedings and with respeetlbcutions for admissions and violations of
suspended judgments and orders of probation in HSSs.

First, Article 3 of the Family Court Act is sileas to the procedures to be followed and the
threshold showing required to establish a violabbthe conditions of an ACD sulfficient to resttine
case to the calendar. It is likewise silent regagdvhether an ACD violation should trigger either a
fact-finding or dispositional hearing. Subdivisione of section 315.3 of the Family Court Act simply
provides that "[u]pon ex parte motion by the présemt agency, or upon the court's own motion,
made at the time the order is issued or at any dinniig its duration, the [family] court may restdhe
matter to the calendar.”

In Matter of Edwin L, 88 N.Y.2d 593 (1996), the Court of Appeals desti to incorporate a
specific hearing requirement for violations of citinahs in cases adjourned in contemplation of dssai
into Article 3 of the Family Court Act in the absenof explicit legislation. The Court stated:

We hold that the requirements of due process disfisd when a Family
Court determines, after conducting an inquiry it allegations of the
violation petition, and providing the juvenile widm opportunity to
respond to those allegations, that there is aitegie basis for concluding
that the juvenile has violated a condition of anDA@der and states the
reasons, on the record, for reaching that detetioma

8 N.Y.2d, at 603. Noting that the scope of the imgawill vary according to the circumstances of
particular cases, the Court left a determinatiothefdegree of formality required to the discretdnhe
Family Court. It did, however, assume, in the abseof statutory guidance, thatviolation petition
would be filed, providing notice to the juveniletbk violation, that the juvenile would be given an
opportunity to respond to the petition with or vaith a hearing, and that hearsay evidence would be
admissible to establish the allegations of thetipeti

The Committee's proposal codifies the elementh@hblding in Matter of Edwin .l with the
exception of the authorization of hearsay evideand, provides needed amplification of the applieabl
procedures. The proposal requires a verified petitivhich must be served on the respondent juvenile
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for restoration to the calendar of a juvenile dgliency matter adjourned in contemplation of disaliss
and provides the respondent with an opportunitgspond to the motion. Filling a gap in the Family
Court Act, the proposal authorizes the Family Comdrder that the respondent juvenile be detained
and provides for an expedited determination ofvib&tion petition in such cases, consistent wii t
criteria and time frames applicable in other detentases. If the petition to restore the mattehéo
calendar is sustained, the case would be set domanfhct-finding or dispositional hearing, dependi
upon whether the matter had been adjourned in cgi&ion of dismissal before or after entry of a
fact-finding order. Similar to the provision regengl probation violations [Family Court Act
88360.2(4), (5)], the proposal further provideg tha period of the ACD would be tolled during the
pendency of the petition, and that, if the petitiomestore the matter to the calendar is dismjsbed
period during which the petition was pending wolddcredited to the period of the adjournment in
contemplation of dismissal.

Second, the Committee's proposal effectuates tharapt intention of the Legislature to
provide identical provisions to toll orders of pation and conditional discharge while violation
proceedings are pending. While sections 360.2 &dd33articulate a procedure governing violations of
both probation and conditional discharge, referstioceeonditional discharge appear to have been
inadvertently omitted from two subdivisions of tkasections. In Matter of Donald MN231 A.D.2d
810, 647 N.Y.S. 2d 312 (3d Dept., 1996%. app. deniedB9 N.Y.2d 804 (1996), the Appellate
Division, Third Department, read into section 3¢8)2f the Family Court Act a requirement that the
period of a conditional discharge be tolled dutimg pendency of a violation petition, as in profati
violation cases. The Court held that the omissicih® requirement was unintentional, as "it is
apparent from a reading of all provisions of thatgte that the Legislature did not intend for
probationary periods and conditional dischargdsettreated differently.” The Committee's proposal
incorporates this tolling requirement into subdmisfour of section 360.2 of the Family Court Act.
Using the same rationale, it remedies a similarigaubdivision five of the same section, which
requires credit for the period of pendency of dation petition to be given in cases in which the
violation has not been sustained.

With respect to PINS proceedings, the Committe®pgsal adds a new section 743 to the
Family Court Act, establishing a judicial allocutiprocedure for accepting admissions in PINS cases
analogous to the allocution required in juvenilérdpiency cases [Family Court Act 8321.3]. The
Committee's proposal would require the Family Cdugfore accepting an admission in a PINS case,
to ascertain that the juvenile respondent committedhct or acts to which an admission is being
entered, is voluntarily waiving his or her rightadearing and is aware of the dispositional adtivas
that may be ordered as a result of the adjudicdkianis the likely consequence of the admission.
Additionally, the proposal corrects an apparenthdvertent omission of a phrase in subdivisioroth)
section 735 of the Family Court Act.

The absence of an explicit allocution procedurthé@PINS statute has generated extensive
appellate litigation. In Matter of Tabitha L,187 N.Y.2d 1009 (1996), the Court of Appeals Hékt it
would be inappropriate to incorporate section 32f.the Family Court Act into Article 7 in the
absence of specific legislative authorization.dt wot determine whether an allocution procedure is
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constitutionally required, since that issue waspreserved for appellate review. In a subseques#,ca
Matter of Tabitha E 271 A.D.2d 719, 720 (3d Dept., 2000), howeves, Appellate Division, Third
Department, held it to be reversible error for Hagnily Court to accept an admission in a PINS
proceeding without first advising the responderti@fright to remain silenAccord Matter of Ashley
R., 42 A.D.3d 689 (3d Dept., 2007); Matter of Ma|&i, 26 A.D.3d 757 (4 Dept., 2006); Matter of
Steven Z.19 A.D.3d 783 (3d Dept., 2005); Matter of MatthB®, 9 A.D.3d 514 (3d Dept., 2004);
Matter of Nichole A, 300 A.D.2d 947 (3d Dept., 2002); Matter of Jai., 295 A.D.2d 659 (3d Dept.,
2002);_Matter of Shaun U288 A.D.2d 708 (3d Dept., 2001). The Committelensits that
considerations of due process -- equally compelhn@INS as in juvenile delinquency cases -- niiita
in favor of equivalent protections and, therefanges the Legislature to enact a provision for PINS
cases comparable to the allocution requiremeniagipé to juvenile delinquency proceedings.

The final two amendments to the PINS statutes wdaltheate procedures for violations of
orders of suspended judgment and violations ofgtfob, drawing upon existing juvenile delinquency
proceduresSeeFamily Court Act 88360.2, 360.3. Violations of batfders of probation and
suspended judgment would require the filing of afieal petition, a hearing at which the juvenile is
represented by counsel and a determination by cemiperoof that the juvenile committed the
violation charged without just cause. Periods spdsitions of suspended judgment and probation
would be tolled during the pendency of the violatpetition. The juvenile must be advised of his or
her rights.See, e.gMatter of Corey W.W.93 A.D.3d 1130, 941 N.Y.S.2d 761 (3d Dept., 2012)
Matter of Jessica GG19 A.D.3d 765 (3d Dept., 2005); Matter of Ashkey 296 A.D.2d 627 (3d
Dept., 2002).

Upon a finding of a violation, the Family Court wdube authorized to adjourn the matter for
a new dispositional hearing in accordance with sagidn (b) or (c) of section 749 of the Family
Court Act or, at minimum, provide the juvenile wiah opportunity to present eviden&eeMatter
of Casey W,.3 A.D.3d 785 (3d Dept., 2004); Matter of JosidR R77 A.D.2d 654 (3d Dept., 2000).
The Court would be permitted to revoke, continuenodify the order of probation or suspended
judgment. If the order is revoked, the Court muso a different dispositional alternative
enumerated in section 754(a), to state the redsoits determination and to make the findings
required by section 754(b) of the Family Court A#eMatter of Nathaniel J265 A.D.2d 660 (3d
Dept., 1999)after remittitur, 270 A.D.2d 783 (3d Dept., 2000) (PINS probatigsiation matter
remanded twice for specific findings, first witrspect to the reasons for the disposition and second
as to the 16-year old respondent’s needs, if amyntlependent living service$)In matters such as
Nathaniel J.J.in which the juvenile was placed pursuant to Fa@ourt Act 8756, these findings
would be mandated as well by the Federal and 8@dgtion and Safe Families A¢Bublic Law
105-89; L. 1999, c.7; L.2000, c. 145].

Proposal

5 The final appeal in Matter of Nathanie| 2¥4 A.D.2d 611 (3d Dept., 2000) was dismissechast, since the
appellant had been released from placement.
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AN ACT to amend the family court act, in relatianadjudication, dispositional and violation
procedures in juvenile delinquency and persongéedrof supervision cases

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 315.3 of @iy court act, as amended by chapter 535

of the laws of 2011, is amended to read as follows:

1. Except where the petition alleges that theardpnt has committed a designated felony
act, the court may at any time prior to the entgoha finding under section 352.1 and with the
consent of the respondent order that the procedsirigdjourned in contemplation of dismissal.”

An adjournment in contemplation of dismissal isadijipurnment of the proceeding, for a period not
to exceed six months, with a view to ultimate dssal of the petition in furtherance of justice.

Upon issuing such an order, providing such terntscamditions as the court deems appropriate, the
court must release the respondent. The court asag,condition of an adjournment in
contemplation of dismissal order, in cases whesgdlcord indicates that the consumption of alcohol
may have been a contributing factor, require tspeadent to attend and complete an alcohol
awareness program established pursuant to [of]igshmh (a) of section [19.07] 19.2% the mental
hygiene law. The court may, as a condition of &ownment in contemplation of dismissal order,

in cases where the record indicates that the relgmins an eligible person as defined in sectiam fo
hundred fifty-eight-1 of the social services landdmas allegedly committed an eligible offense as
defined in such section, direct the respondenttemd and complete an education reform program
established pursuant to section four hundred &fght-l of the social services law. [Uper parte
motion by the presentment agency, or upon the ‘'soontn motion, made at the time the order is

issued or at] Agany time during [its] theluration_of an order issued pursuant to this gectihe

court may restore the matter to the calendar inraemce with subdivision four of this sectioth

the proceeding is not restored, the petition ishatexpiration of the order, deemed to have been

dismissed by the court in furtherance of justice.

§2. Section 315.3 of the family court act is amezhly adding a new subdivision 4 to read

as follows:

4. An application to restore the matter to thlemaar in accordance with subdivision one of

this section shall be in the form of a verifiedii@nh which shall be served on the respondent, who

-85-



shall have an opportunity to be heard with resgesteto. The petition shall state the factual basis

for the restoration, including the condition or ddions alleged to have been violated and the time,

place and manner in which such violation occurréde respondent is entitled to counsel at all

stages of a proceeding under this section, anddhe shall advise the respondent of such right at

the initial appearance on any petition filed hegrm Upon request, the court shall grant a

reasonable adjournment to the respondent in ood®spond to the petition and, if the factual

allegations of the petition are contested, to prefar a hearing. If the court determines that the

respondent should be detained in accordance wétiriteria in subdivision three of section 320.5,

the court shall hear and determine the petitiohiwithree days: provided, however, that for good

cause shown, the court may adjourn the matterdomore than three additional days. If, after

hearing the petition, the court finds that the pnient agency has demonstrated by relevant and

material evidence that one or more conditions efdider have been violated, the court shall state o

the record the reasons for such determinationt ginenpetition, restore the matter to the calendar

and schedule the proceeding for a fact-finding ihgawr dispositional hearing, as applicable. Upon

filing the petition, the period of the adjournmémntontemplation of dismissal shall be interrupted.

Such interruption shall continue until such timdlss court determines the petition. If the court

denies the petition, the period during which thetioe was pending shall be credited to the period

of the adjournment in contemplation of dismissal.

83. Subdivisions 2, 4 and 5 of section 360.2 effdmily court act, as added by chapter 920

of the laws of 1982, are amended to read as follows

2. The petition must be verified and subscribebytthe probation service or the appropriate
presentment agency. Such petition must stipulegeondition or conditions of the order violated
and a reasonable description of the time, placen@anther in which the violation occurred. Non-

hearsay allegations or allegations made upon irdtian and beliebf the factual part of the petition

or of any supporting depositions must establistrué, every violation charged.

4. If a petition is filed under subdivision onketperiod of probation as prescribed by section

353.2_or conditional discharge as prescribed byi@ge853.1shall be interrupted as of the date of the

filing of the petition. Such interruption shallrdoue until a final determination as to the petiti
has been made by the court pursuant to a hearidgrhaccordance with section 360.3 or until such

time as the respondent reaches the maximum ageeptance into a division for youth facility.
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5. If the court determines thiéitere was no violation of probation or conditiodechargeoy

the respondenthe period of interruption shall be credited te greriod of probation or conditional

discharge, as applicable

84. Subdivision (h) of section 735 of the famibuct act, as added by section 7 of part E of
chapter 57 of the laws of 2005, is amended to asdollows:

(h) No statement made to the designated lead agerioyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestiigen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mapdmitted into evidence at a fact-finding hearing

or, if the proceeding is transferred to a crimic@lirt, at any time prior to a conviction.
85. The family court act is amended by addingwa section 743 to read as follows:

8743. Acceptance of an admission. (a) Before dioggpn admission, the court shall advise

the respondent of his or her right to a fact-fimdirearing. The court shall also ascertain through

allocution of the respondent and his or her panempierson legally responsible for his or her cdre,

present, that the respondent:

(i) committed the act or acts to which an admisssdoeing entered;

(ii) is voluntarily waiving his or her right to aét-finding hearing; and

(iii) is aware of the possible specific dispositorders.

The provisions of this subdivision shall not be weai.

(b) Upon acceptance of an admission, the court staé the reasons for its determination

and shall enter a fact-finding order. The coudlisschedule a dispositional hearing in accordance

with subdivision (b) or (c) of section seven humbferty-nine of this part.

86. Section 776 of the family court act is amenideckad as follows:

8776. Failure to comply with terms and conditiohsuspended judgment. [If a] A
respondent [is] brought before the court for faltw comply with reasonable terms and conditions

of [a] an order oBuspended judgment [issued under this articlafgrghall be subject to section

seven hundred seventy-nine-a of this partaftgr hearing, the court [is satisfied] determibgs
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competent proof that the respondent without jugsetailed to comply with such terms and

conditions, the court may adjourn the matter faew dispositional hearing in accordance with

subdivision (b) or (c) of section seven hundredyfoine of this article. The court magvoke the

[suspension] ordesf suspendefudgment and proceed to make any order that nhigi® been made

at the time judgment was suspended.
87. Section 779 of the family court act is amenideckad as follows:

8779. [Failure] Jurisdiction and supervision agfpendent placed on probation; failuce

comply with terms of probation. [If a] (a) A resmnt who is placed on probation in accordance

with section seven hundred fifty-seven of thiscetshall remain under the legal jurisdiction af th

court pending expiration or termination of the pdrof probation.

(b) The probation service shall supervise theaedpnt during the period of such legal

jurisdiction.

(c) A respondent [is] brought before the court for falto comply with reasonable terms and

conditions of an order of probation issued undetige seven hundred fifty-seven tiis article [and

if] shall be subject to section seven hundred sigveime-a of this article. Jfafter_ahearing pursuant

to such sectigrthe court [is satisfied] determinbg competent proof that the respondent without

just cause failed to comply with such terms andddens, the court may adjourn the matter for a

new dispositional hearing in accordance with suilsdin (b) or (c) of section seven hundred forty-

nine of this article. The court magvoke the order of probation and proceed to naaleorder that

might have been made at the time the order of pibavas entered.

88. Section 779-a of the family court act, as aseeby chapter 309 of the laws of 1996, is

amended to read as follows:

§779-a. [Declaration of delinquency concerningejuile delinquents and persons in need of

supervision.] Petition and hearing on violatioroofler of probation or suspended judgment.I{g)

at any time during the period of [a disposition pfpbation the [court] petitioner, probation seevic

or appropriate presentment ageheg reasonable cause to believe the respondenidiaed a

condition of the disposition, [it] the petitiongrobation service or appropriate presentment agency

may [declare the respondent delinquent and] f[lerdten declaration of delinquency. Upon such

filing, the respondent shall be declared delinquértis disposition of probation and such
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disposition shall be tolled. The] violation pediti

(b) The petition must be verified and subscribedhe petitioner, probation service or the

appropriate presentment agency. The petition spestify the condition or conditions of the order

violated and a reasonable description of the diate, place and manner in which the violation

occurred. Non-hearsay allegations of the factadl @f the petition or of any supporting deposision

must establish, if true, every violation charged.

(c) Upon the filing of a violation petition, treourt [then must promptly take reasonable and

appropriate action] shall issue a summons or wamasccordance with section seven hundred

twenty-five of this articléo cause the respondent to appear before [ihtoptrpose of enabling] the

court [to make a final determination with respecttte alleged delinquency. The]. Where the

respondent is on probation pursuant to sectionrsbuadred fifty-seven of this article, thiene for

prompt court action shall not be construed agahesprobation service when the respondent has
absconded from probation supervision and the refgufs whereabouts are unknown. The court

must be notified promptly of the circumstancesrmof auch probationers.

(d) If a petition is filed under subdivision (a) this section, the period of probation or

suspended judgment prescribed by section sevenduaififty-five or seven hundred fifty-seven of

this article shall be interrupted as of the dattheffiling of the petition. Such interruption #dha

continue until a final determination of the petitior until such time as the respondent reaches the

maximum age of acceptance into placement with dimengissioner of social services. If the court

dismisses the violation petition, the period o&mtiption shall be credited to the period of prarat

or suspended judgment.

(e) Hearing on violation. (i) The court may notoke an order of probation or suspended

judgment unless the court has found by competedfphat the respondent has violated a condition

of such order without just cause and that the mredeot has had an opportunity to be heard. The

respondent is entitled to a hearing promptly ateiolation petition has been filed. The responden

is entitled to counsel at all stages of the prorepdnd may not waive representation by counsel

except as provided in section two hundred fortyeranof this act.

(i) At the time of the respondent’s first appear@ifollowing the filing of a violation

petition, the court must:
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(A) advise the respondent of the contents of thige and furnish a copy to the respondent;

(B) advise the respondent that he or she is emtitiecounsel at all stages of a proceeding

under this section and appoint an attorney pursioasection two hundred forty-nine of this act if

independent legal representation is not availabtbe respondent. If practicable, the court shall

appoint the same attorney who represented themdspbin the original proceedings under this

article;

(C) determine whether the respondent should basetEor detained pursuant to section

seven hundred twenty of this article; and

(D) ask the respondent whether he or she wishemka any statement with respect to the

violation. If the respondent makes a statemeptcthurt may accept it and base its decision upen th

statement. The provisions of section seven hunidmbgithree of this article shall apply in

determining whether a statement should be accepidide court does not accept the statement or if

the respondent does not make a statement, thestmlitconduct a hearing.

(iii) Upon request, the court shall grant a reabdmadjournment to the respondent to prepare

for the hearing.

(iv) At the hearing, the court may receive anyvald, competent and material evidence.

The respondent may cross-examine witnesses anelprgdence on his or her own behalf. The

court's determination must be based upon competgdéence.

(v) At the conclusion of the hearing, the court ndjourn the matter for a new dispositional

hearing in accordance with subdivision (b) or (c3e&ction seven hundred forty-nine of this article.

The court may revoke, continue or modify the omfgorobation or suspended judgment. If the

court revokes the order, it shall order a diffeisposition pursuant to subdivision one of section

seven hundred fifty-four of this article and shmbike findings in accordance with subdivision two of

such section. If the court continues the ordegsrobation or suspended judgment, it shall dismiss

the petition of violation.

89. This act shall take effect on the ninetieth aéer it shall have become a law and shall
apply to orders of adjournment in contemplationlismissal issued and petitions for violations of

probation, conditional discharge and suspendededg filed on or after such effective date.
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12. Conditional surrenders of parental rights
in Family and Surrogate’s Court
[D.R.L. 8112-b; F. C.A. 8262; Soc. Serv. Law §838384]

As noted by the Court of Appeals_in Matter of Jg@&®BN.Y.2d 651 (1995), the legislation
enacted in 1990 authorizing surrenders of the palreights of children to authorized child care
agencies to contain conditions including, amon@wsthdesignation of specific adoptive parents and
delineation of post-adoption contact, reflectedfitst recognition of “open adoptions” under New
York State LawSeel. 1990, c. 479. This legislation and its subsedqaenendments created a
framework to enable parents surrendering childoesuthorized child care agencies for the purposes
of adoption to be able to seek judicial enforcenwdraigreed-upon conditions to the extent that the
conditions comport with the children’s best intése$Vith detailed provisions for the birth paretuts
receive notice of the consequences of their suemsndections 383-c and 384 of the Social Services
Law were designed to ensure that birth parents dvbelfully aware of the ramifications of their
surrenders and the remedies for enforcement afdhditions. Coupled with the provisions of
Domestic Relations Law 8112-b, which requires #gaeements for post-adoption contact be
approved by the court as being in the childrens beerests in order to be legally enforceable, th
statutes were designed to provide judicial ovetdigat would fulfill the children’s best interests
through procedures that are fair to birth pareadsptive parents, authorized agencies and, most
important, the children.

Unfortunately, over two decades of experience mavealed all too many cases in which
these legislative goals have not been met and iochakhat appeared to be plain terms of the statutes
have not been followed. All too frequently, birtArpnts have been induced to execute surrenders,
particularly extra-judicial surrenders, upon theuasption that informal agreements or side lettérs o
understanding would be enforceable even thoughwleeg not presented to the Family or
Surrogate’s Court for approval and thus no appresz incorporated into any written court order.
Although surrenders of children in foster care nugsttain notices in “conspicuous bold print on the
first page” of the right to counsel, including thght to appointed counsel if indigent, many birth
parents executing surrenders are unrepresentdotuteny surrenders pursuant to Social Services
Law 8384 of children who are not in foster carewati as extra-judicial surrenders of children both
in and out of foster care that are executed by lmbthers while in the hospital immediately after
giving birth. SeeSocial Services Law §8383-c(5().

In light of these deviations from the clear intant letter of the statute, the Family Court
Advisory and Rules Committee is submitting a pr@bexplicitly requiring that all conditions

16 Notwithstanding Social Services Law 88383-c(5)daxtion 262 of the Family Court Act does not enwateer
that statute in its list of categories of casewtiich indigent parents have a right to counsehitrally, while Social
Services Law §384 contains no reference to coutiesl section is included in Family Court Act §28{v). The
Committee’s proposal would correct both of theséssions. Significantly, in the case of extra-judi@urrenders,
the right to appointed counsel for indigent parémtmevenly implemented because such surrendemstdreed to
approved by the Family or Surrogate’s Court to\editi” (or, in the case of surrenders of childrarfaster care, to
trigger the time-limit for irrevocability), even donditions contained within them must be courtrappd in order to
be enforceableSeeSocial Services Law 88383-c(6)(b); 384(4).
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accompanying surrenders, both of children in artcbbtoster care, must be approved by the Family
or Surrogate’s Court as being in the child’s bestrests and the approval must be incorporated into
a court order in order to be legally enforceable ufiderscore the need for judicial oversight, the
proposal requires that, with respect to an extdijal surrender executed on or after the effective
date of the statute (January 1, 2015), an agreetesignating the prospective adoptive parent or
providing for post-adoption contact would only béagceable if, in addition to the requirements that
all parties consent in writing to the conditionsldhat the court determine that the agreement is in
the child’s best interests, two further conditiomgst be meti.e., (i) the party or parties

surrendering the child attest in a sworn affidévét it would be an undue hardship to appear imtcou
to execute the surrender; and (ii) the party otiggsurrendering the child were represented by
counsel and such counsel was present at the eaea@ftthe surrender and informed the
surrendering party or parties of the requirement&hforceability of the agreement. Agreements for
post-adoption contact between the surrendered ahiibirth siblings and half-siblings, where either
the child and/or siblings or half-siblings are ®axs of age or older, would likewise require their
written consent in order to be enforceable. A copthe court order incorporating an agreement
designating a prospective adoptive parent or aizingr post-adoption contact must be given to all
parties to the agreement. The proposal would als@ct the omissions in Family Court Act 8262
and Social Services Law 8384 with respect to thletio counsel for surrendering parents. Social
Services Law 8383-c would be added to the categofieases for which there is a right to appointed
counsel for indigent adults and the provision rdgey notice of the right to counsel as well as ceti
of the right to supportive counseling containe&aotial Services Law 8383-c, would be added to
Social Services Law 8384(4).

The need for enactment of the Committee’s propgsiustrated by the case_of Matter of
Kaylee O.v.Michael O, 111 A.D.3d 1273 (3Dept., 2013). While deferring to the Family Cosirt’
determination that a post-adoption contact agreémeunld not be in the child’s best interests inttha
case, the Supreme Court, Appellate Division, hiedd the agreement would not be enforceable in
any event because it had not been approved byotiré @and incorporated into a court ordered
adoption agreement, as required by Domestic Relatiaw §112-b.

Further, in Matter of the Adoption of Jaek rel.David B, 18 Misc.3d 397 (Fam. Ct.,
Monroe Co., 2007), the Family Court, Monroe Counsferred finalization of an adoption pending
execution of new surrenders by the child’s birthepés because the original extra-judicial
surrenders, executed by birth parents, referresh tagreement for post-adoption contact, but neither
the extra-judicial surrenders nor the agreementdegth presented to the Family Court for approval.
The Court noted that the proposed adoptive paesrddirth parents intended the post-adoption
contact agreement “to be exempt from court revied/@ot enforceable in court,” which it found
“particularly troubling because the birth parenits mbt have counsel and because the terms of the
agreement are not included in the surrender.” \Watludicial review of the agreement, no attorney
for the child had been appointed, no best intestisrmination had been made and no clarity was
offered as to the extent of post-adoption contantemplated to occur following execution of the
surrender but prior to the adoption finalizatioheTexistence of this unenforceable “side agreement”
was deemed to “cast[] a cloud over the surrendenmselves.” The Court stated:

-92-



...Agreements made outside of the surrender ingniinespecially made by birth parents
unrepresented by counsel, leave the court with ayp at knowing whether impermissible
inducements contributed to the signing of the umsint and leave the surrender open for
challenge in the future by the birth parents.

It was precisely the need to avoid unenforceablepermissibly induced side agreements
in adoptions that led the legislature to amend 8&érvices Law 8384 to provide a
procedure for enforceable post-adoption agreenthatdalance the rights of the parents and
proposed adoptive parents within the context ofcthitel's best interesisgel. 2005, c. 3,

eff. August 23, 2005). ...By defining the rightanforce post-adoption contact agreements
and providing judicial oversight to assure thateagnents promote the child’s best interest,
the statutory framework has reduced or avoidediplesktigation.

It is this court’s view that the parties are petmitted to agree to terms that contradict the
statutory requirements or the purpose of the stawitbich is to clarify and protect the rights
of birth parents, prospective adoptive parentsmndote the best interests of the child.

Declining to accept the surrenders, the Court held:

The existence of an unenforceable side agreemepb&t-adoption contact made by
unrepresented parents, which has not been provediée court or reviewed by any court,
creates doubts as to whether the surrenders wereikgly and voluntarily executed by the
birth parents. Moreover, the failure of the adopt@mency to apply to Erie County
Surrogate’s Court for approval of the surrendermsdhat there has been no best interest
review of the surrender.

Matter of Kaylee Ov. Michael O.and_Matter of the Adoption of Jaek rel.David B,
regrettably, were not isolated cases. Apparentlg agreements never presented to any court for
approval have become common practice statewidelaady thwart the clear intent of the
Legislature in enacting the conditional surrendewions of Social Services Law §88383-c and 384,
as well as the requirements for post-adoption ab@greements in Domestic Relations Law 8112-b.
Enactment of the Committee’s proposal would enseressary judicial oversight, thereby
protecting both the fairness of the surrender meder all parties and the best interests of the
children involved.

Proposal

AN ACT to amend the domestic relations law and acggrvices law, in relation to conditional
surrenders of parental rights in family and surtegacourt

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:
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Section 1. Subdivision 1 of section 112-b of thendstic relations law, as amended by
chapter 3 of the laws of 2005 and subdivision &uwh section, as amended by chapter 41 of the laws

of 2010, are amended to read as follows:

1. Nothing in this section shall be construed whgrit the parties to a proceeding under this
chapter from entering into an agreement regardimgneunication with or contact between an
adoptive child, adoptive parent or parents andth piarent or parents and/or the adoptive child's

biological siblings or half-siblings, provided, hewver, that such an agreement shall not be legally

enforceable unless the judicial approval of theeanrent has been incorporated into a written order

entered by the court in accordance with subdivisiom of this section

2. Agreements regarding communication or contaiwvéen an adoptive child, adoptive
parent or parents, and a birth parent or paremtfabiological siblings or half-siblings of an
adoptive child shall not be legally enforceableesslthe terms of the agreement are incorporated int

a written court order entered in accordance wighgfovisions of this section. An agreement for

contact or communication between the child andhiser siblings or half-siblings where the child

and/or siblings or half-siblings are fourteen yaasrage or older shall not be enforceable unlesh su

child and such sibling or half-sibling consenthie igreement in writing-he court shall not

incorporate an agreement regarding communicatia@ooiact into an order unless the terms and
conditions of the agreement have been set fonttritmg and consented to in writing by the parties
to the agreement, including the attorney represgritie adoptive child. The court shall not enter a

proposed order unless the court in which the sdeewas executed or the cotirat approved the

surrender of the child determined and stated iariigr that the communication with or contact
between the adoptive child, the prospective adegiarent or parents and a birth parent or parents
and/or biological siblings or half-siblings, asegs upon and as set forth in the agreement, wauld b
in the adoptive child's best interests. Notwithdtag any other provision of law, a copy of the arde
entered pursuant to this section incorporatingothet-adoption contact agreement shall be given to

all parties who have agreed to the terms and dondibf such order.

With respect to surrenders executed on or aftaralgri, 2015, an agreement regarding

communication or contact following an adoption idycenforceable if approval of the agreement has

been incorporated into an order in conjunction witburrender executed before a judge; provided,

however, that an agreement regarding communicati@ontact following an adoption of a child
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from an authorized agency made in conjunction aithextra-judicial surrender may be enforceable

if the following additional conditions have beentn(@ the party or parties surrendering the child

attest in a sworn affidavit that it would be an uadhardship to appear in court to execute the

surrender; and (ii) the party or parties surremethe child were represented by counsel and such

counsel was present at the execution of the sugremd informed the surrendering party or parties

of the requirements for enforceability of the padbption contact agreement.

§2. Paragraph (iv) of subdivision (a) of sectio2 26 the family court act, as amended by

chapter 437 of the laws of 2006, is amended to asddllows:

(iv) the parent or person legally resgible, foster parent, or other person having playsic

legal custody of the child in any proceeding uralticle ten or ten-A of this act or section three

hundred fifty-eight-a, three hundred eighty-thre¢ghcee hundree@ighty-four or three hundred eighty-
four-b of the social services law, and a non-custqehrent or grandparent served with notice
pursuant to paragraph (e) of subdivision two ofieadhree hundred eighty-four-a of the social

services law;

83. Paragraph (b) of subdivision 2 of section 3&3-the social services law, as amended by

chapter 41 of the laws of 2010 is amended to reddlws:

(b) (i) If a surrender instrument designates a partiquéason or persons who will adopt a
child, such person or persons, the child's birtleiaor parents, the authorized agency having care
and custody of the child and the child's attorrjeyy enter into a written agreement providing for
communication or contact between the child anccthigl's parent or parents on such terms and

conditions as may be agreed to by the parties. &unts and conditions shall be set forth in writing

and consented to in writing by the parties to tipeament, including the attorney representing the
child.

(ii) If a surrender instrument does not designate tecpkar person or persons who will adopt
the child, then the child's birth parent or pargtite authorized agency having care and custody of
the child and the child's attorney may enter interiten agreement providing for communication or

contact, on such terms and conditions as may leeddo by the parties. Such terms and conditions

shall be set forth in writing and consented to niting by the parties to the agreement, includimg t

attorney representing the child.
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(iii) Such agreement also may provide terms and condifar communication with or
contact between the child and the child's bioldgdalings or half-siblings, if any. If any suctbBng
or half-sibling is fourteen years of age or olderch terms and conditions shall not be enforceable

unless such sibling or half-sibling consents toageeement in writing.

(iv) If the court before which the surrender instrunmismtresented for approval determines
that the agreement concerning communication anthcois in the child's best interests, the court

shall approve the agreement and incorporate symtowg into a written court order, a copy of which

shall be given to the partiel$ the court does not approve the agreement;dliet may nonetheless

approve the surrender; provided, however, thabitike parent or parents executing the surrender

instrument shall be informed that the agreemenbisenforceable in a court of law and shall be

given the opportunity at that time to withdraw surcstrument.

(v) Enforcement of any agreement prior to the adoptifahe child shall be in accordance
with subdivision (b) of section one thousand fifitye-a of the family court act. Subsequent to the
adoption of the child, enforcement of any agreemséatl be in accordance with section one hundred

twelve-b of the domestic relations law.

84. Subdivision 4 of section 383-c of the sociaV®es law is amended by adding a new

paragraph (g) to read as follows:

(0) A surrender of a child, executed on or afteuday 1, 2015, which is made in conjunction

with an agreement containing conditions, includimgt, not limited to, identifying the prospective

adoptive parent or parents or prescribing commtiicar contact with the child and the adoptive

parent or parents and/or between the child andrtier biological siblings or half-siblings follong

the surrender and adoption of the child shall lecated before a judge; provided, however, that such

an agreement made in conjunction with an extragjablsurrender executed after such date may be

enforceable if the following conditions have beegt im addition to those delineated in paragraph (b)

of this subdivision: (A) the party or parties sudering the child attest in a sworn affidavit that

would be an undue hardship to appear in court éoe the surrender; and (B) the party or parties

surrendering the child were represented by cowarsgkuch counsel was present at the execution of

the surrender and informed the surrendering parpadies of the requirements for enforceability of

the agreement.
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85. Subparagraphs (ii) and (iii) of paragraph @3ubdivision 5 of section 383-c of the social

services law, as amended by chapter 41 of thed®®810, are amended to read as follows:

(i) that the parent is giving up all rights to leasustody, visit with, speak with, write to or
learn about the child, forever, unless the patisse agreed to different terms pursuant to

subdivision two of this section[,] and unless staimns are written in the surrender or are written i

an agreement approved by the court in an ordezdardance with such subdivisioor, if the parent

registers with the adoption information registerspecified in section forty-one hundred thirtykeig
d of the public health law, that the parent maygdetacted at anytime after the child reaches tee ag
of eighteen years, but only if both the parent #redadult child so choose;

(ii1) that the child will be adopted without therpat's consent and without further notice to
the parent, and will be adopted by any persontbietagency chooses, unless the surrender paper or

an agreement approved by the court in an ordezdardance with subdivision two of this section

contains the name of the person or persons whdwiddopting the child; and

86. Paragraph (b) of subdivision 2 aftem 384 of the social services law, as amended by

chapter 41 of the laws of 2010, is amended to asddllows:

(b) (i) If a surrender instrument designates a partiquaason or persons who will adopt a
child, such person or persons, the child's birtleqor parents, the authorized agency having care
and custody of the child and the child's attorijaygy enter into a written agreement providing for
communication or contact between the child anctthiel's parent or parents on such terms and

conditions as may be agreed to by the parties. Suwois and conditions shall be set forth in writing

and consented to in writing by the parties to tip@@ment, including the attorney representing the
child.

(ii) If a surrender instrument does not designate tecpkar person or persons who will adopt
the child, then the child's birth parent or pargtite authorized agency having care and custody of
the child and the child's attorney may enter intaeritten agreement providing for communication or

contact, on such terms and conditions as may le=ddo by the parties. Such terms and conditions

shall be set forth in writing and consented to mitimg by the parties to the agreement, includimg t

attorney representing the child.

(iii) Such agreement also may provide terms and condifar communication with or
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contact between the child and the child's bioldgidaling or half-sibling, if any. If the child cany
such sibling or half-sibling is fourteen years géar older, [such terms and conditions] an

agreement for contact or communication betweerelild and his or her siblings or half-siblings

shall not be enforceable unless such ¢hsildling or half-sibling consents to the agreement

writing.

(iv) If the court before which the surrender instrutmsimpresented for execution approval,
determines that the agreement [concerning commiimicand contact] is in the child's best interests,

the court shall approve the agreement and incot@stach approval into a written court order, a copy

of which shall be given to the partidsthe court does not approve the agreement; et may

nonetheless approve the surrender; provided, hawehat the birth parent or parents executing the

surrender instrument shall be informed that theement is not enforceable in a court of law and

shall begiven the opportunity at that time to withdraw Isulestrument. Enforcement of any
agreement prior to the adoption of the child shalin accordance with subdivision (b) of sectior on
thousand fifty-five-a of the family court act. Selgsient to the adoption of the child, enforcement of
any agreement shall be in accordance with sectierhandred twelve-b of the domestic relations

law.

87. Subdivision 3 of section 384 of the social sy law, as amended by chapter 41 of the

laws of 2010, is amended to read as follows:

3. Instrument and intervention. (&he instrument herein provided shall be executet a

acknowledged [(a)](ipefore any judge or surrogate in this state hapirigdiction over adoption
proceedings, except that if the child is beingenalered as a result of, or in connection with, a
proceeding before the family court pursuant tackertien or ten-A of the family court act, the
instrument shall be executed and acknowledgedefiaimily court that exercised jurisdiction over
such proceeding and shall be assigned, wherevetigakle, to the judge who last presided over such
proceeding; or [(b)](ii)n the presence of one or more witnesses and at&dged by such witness

or witnesses, in the latter case before a notabjigar other officer authorized to take proof of
deeds, and shall be recorded in the office of twnty clerk in the county where such instrument is
executed, or where the principal office of sucthatized agency is located, in a book which such

county clerk shall provide and shall keep undel, sea

(b) A surrender of a child, executed on or afterudamy 1, 2015, which is made in conjunction
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with an agreement containing conditions, includimgt, not limited to, identifying the prospective

adoptive parent or parents or prescribing commtiicar contact with the child and the adoptive

parent or parents and/or between the child andrtier biological siblings or half-siblings follong

the surrender and adoption of the child shall lecated before a judge; provided, however, that such

an agreement made in conjunction with an extragjablsurrender executed after such date may be

enforceable if the following conditions have beegt im addition to those delineated in paragraph (b)

of subdivision two of this section:

(i) the party or parties surrendertihe child attest in a sworn affidavit that it idbe an

undue hardship to appear in court to execute thrersder; and

(ii) the party or parties surrendgrthe child were represented by counsel and suchsel

was present at the execution of the surrenderrdndhied the surrendering party or parties of the

requirements for enforceability of the agreement

(c) Such record shall be subject to inspection anthexation only as provided in

subdivisions three and four of section three hush@e/enty-two of this title.

(d) Notwithstanding any other provision of law, if tharent surrendering the child for

adoption is in foster care, the instrument shakkkecuted before a judge of the family court.
(e) Whenever the term surrender or surrender instrumearsed in any law relating to the

adoption of children who are not in foster carshiall mean and refer exclusively to the instrument

[hereinabove] described in this subdivision the commitment of the guardianship of the perand

the custody of a child to an authorized agencyibyhherparents, parent or guardian; and in no case
shall it be deemed to apply to any instrument puipg to commit the guardianship of the person

and the custody of a child to any person other #raauthorized agency, nor shall such term or the
provisions of this section be deemed to apply fiastrument transferring the care and custody of a

child to an authorized agency pursuant to sechogethundred eighty-four-a of this chapter.

(f) () Any person or persons having custody of a chitdie purpose of adoption through an
authorized agency shall be permitted as a matteglaf, as an interested party, to intervene in any
proceeding commenced to set aside a surrenderpiagto commit a guardianship of the person or
custody of a child executed under the provisionthisf section. Such intervention may be made

anonymously or in the true name of said person.
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(ii) Any person or persons having custody for more thaive months through an authorized
agency for the purpose of foster care shall be piEinas a matter of right, as an interested péoty,
intervene in any proceeding commenced to set asgilgrender purporting to commit the
guardianship of the person and custody of a chi&teted under the provisions of this section. Such
intervention may be made anonymously or in the trar@e of said person or persons having custody

of the child for the purpose of foster care.

(g) A copy of such surrender shall be given to [subBlsurrendering parent upon the
execution thereof. The surrender shall includef@elewing statement: "I, (hame of surrendering

parent), this___ day of : , haseived a copy of this surrender. (Signature of

surrendering parent)". Such surrendering parerit shi@cknowledge the delivery and the date of the

delivery in writing on the surrender.

(h) Where the parties have agreed that the surrendéibg&hsubject to conditions pursuant to

subdivision two of this section, the instrumentlshather state in plain language that:

() the authorized agency shalifly the parent, unless such notice is expressliyvad by
a statement written by the parent and appendeditloded in such instrument, the attorney for the
child and the court that approved the surrenddriwitventy days of any substantial failure of a

material condition of the surrender prior to theafization of the adoption of the child; and

(i) except for good cause shown, the authdragency shall file a petition on notice to the
parent unless notice is expressly waived by arsete written by the parent and appended to or
included in such instrument and the child’s attgrimeaccordance with section one thousand fifty-
five-a of the family court act within thirty day$ such failure, in order for the court to reviewcbu
failure and, where necessary, to hold a hearirgyiged, however, that, in the absence of suchgfjlin
the parent and/or attorney for the child may fielsa petition at any time up to sixty days after
notification of such failure. Such petition filegt b parent or attorney for the child must be fiterbr

to the adoption of the child; and

(ii) the parent is obligated to provide the authed agency with a designated mailing
address, as well as any subsequent changes iraddoss, at which the parent may receive notices
regarding any substantial failure of a materialdibon, unless such notification is expressly wdive

by a statement written by the parent and apperaedihcluded in such instrument.
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Nothing in this paragraph shall limit the noticetbr instrument with respect to a failure to
comply with a material condition of a surrenderseduent to the finalization of the adoption of the
child.

88. Subdivision 4 of section 384 of the social sy law, as amended by chapter 185 of the

laws of 2006, is amended to read as follows:

4. Upon petition by an authorized agency, a judgeefamily court, or a surrogate, may
approve such surrender, on such notice to suclopees the surrogate or judge may in his or her
discretion prescribe. If the child is being surreredi as a result of, or in connection with, a
proceeding before the family court pursuant tackertien or ten-A of the family court act, the petit
shall be filed in the family court that exercisedgdiction over such proceeding and shall be
assigned, wherever practicable, to the judge wéioplieesided over such proceeding. The petition
shall set forth the names and last known addreds@kpersons required to be given notice of the
proceeding, pursuant to section three hundred\eight-c of this title, and there shall be shown by
the petition or by affidavit or other proof satistfary to the court that there are no persons dtfeer

those set forth in the petition who are entitlechdbice pursuant to such section. At the time #hat

parent appears before a judge or surrogate to txaod acknowledge a surrender or for the judge to

approve a surrender, the judge or surrogate sifalim such parent of the right to be represented by

legal counsel of the parent's own choosing andefight to obtain supportive counseling and of any

right to have counsel assigned pursuant to setiorhundred sixty-two of the family court act,

section four hundred seven of the surrogate's @vadedure act, or section thirty-five of the

judiciary law.No person who has received such notice and béemlefl an opportunity to be heard
may challenge the validity of a surrender apprgyaguant to this subdivision in any other
proceeding. However, this subdivision shall notlbemed to require approval of a surrender by a

surrogate or judge for such surrender to be vphayided, however, that an agreement made in

conjunction with a surrender that contains condgidncluding, but not limited to, identifying the

prospective adoptive parent or parents or presaribommunication or contact with the child and the

adoptive parent or parents and/or between the ahitidhis or her biological siblings or half-sibléng

following the surrender and adoption of the chhdlsbe enforceable in a court of law only if the

requirements of subdivisions two and three of $leistion have been met

89. This act shall take effect on the first of Jamafter it shall have become a law.
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13. Putative fathers entitled to consent to adoptenmd to
notice of adoption, surrender and termination eéptal rights proceedings
[D.R.L. 88111, 111-a; Soc. Serv. L. §384-c]

In 1979, the United States Supreme Court, in CabdMohammed441 US 388 (1979), held
a statute unconstitutional that failed to afforoirdh father the right to consent to his child’s
adoption, where he had lived with the mother, athdipaternity and had a substantial relationship
with, and provided support to, the child. Followi@gbanthe Legislature enacted new criteria
defining those putative or non-marital fathers vaine entitled to consent to adoptions (“consent
fathers”) and those who are entitled simply to cetf termination of parental rights, surrender and
adoption proceedings (“notice-only fathers”). Thesditled to notice only may be heard regarding
the children’s best interests but do not have petwer over their adoptions. L.1980, c. 575.
Notwithstanding the Legislature’s goals of provglimeasonable, unambiguous and objective”
criteria for notice and consetitexperience with the 1980 statute has demonsttagadt fulfills
none of those intentions. The Family Court Advisangl Rules Committee is, therefore, proposing
this measure to expand and objectify both ther@ifer non-marital fathers to consent to adoptions
and the criteria for those entitled to notice aft bot veto power over, adoptions.

1. Consent fathef®omestic Relations Law 8111]:

The Committee’s proposal establishes a new, obgbtienchmark for determining the
applicable criteria for assessing whether a pugdather should be accorded the status of a “cdnsen
father.” Current law establishes different critdnadetermining whether a non-marital father is a
“consent father,” depending upon whether a child {eas than or more than six months old when
the child was “placed with the adoptive paren&€Domestic Relations Law §8111(1)(d),
111(1)(e). The Committee’s proposal would substithe “time of the filing of a petition to
terminate parental rights, application to execytedecial surrender, petition for approval of artrex
judicial surrender or extra-judicial consent to jitian or petition for adoption, whichever is eastie
for the phrases “placed with the adoptive pareatsf “placed for adoption®

The phrase “placed with the adoptive parents” leeerpted decades of confusion over
whether it denotes the original placement withghgicular adoptive family at a point where their
status was not yet “adoptive” or the later poinivaich the adoptive parents signed an adoptive
placement agreement or, alternatively, the hangitpoint moment at which foster parents were
identified by the child care agency as the adoptgeurces for the child. Interpretation of thegsier
to connote the point at which the adoptive parsigised an adoptive placement agreement has been
problematic since it, in effect, has rendered tkersonth distinction inapplicable to the vast méjor
of foster children, virtually all of whom are ov&x months old at the point where the agreement has
been signed. As the Appellate Division, First Dépant, recognized in dicta in Matter of Tasha M
33 A.D.3d 387 (T Dept., 2006), such an interpretation is not megfoinsince the determination
whether a person is a “consent father” is a “tho&sssue” that must generally be determined well i

17 Sponsor's Memorandum, 1980 NYS Leg. Ann. 242-243.

18 Inclusion of the filing of the adoption petition ase of the criteria addresses situations, morencamn
private adoptions, in which a child is freed fooption within the adoption proceeding, with no praetions filed.
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advance of the signing of an adoptive placemerdgeagent. In fact, statutes and regulations preclude
the signing of the adoptive placement agreemeiritthetchild has already been freed for adoption,
but the Family or Surrogate’s Court is requiredni@ke a determination regarding “consent fathers”
as a part of a termination of parental rights pedaeg*® The Committee’s proposal would instead
articulate a far more readily-identifiable pointtime for determining whether to apply the over-six
months or under-six-months criteria.

Using the new benchmark for those children who veser six months old, the Committee’s
proposal recognizes additional categories of noritatdathers who should be accorded the right to
consent to adoptions of their childréhose criteria would includter alia, those named on a
child’s birth certificate or acknowledgment of paligy, those adjudicated as fathers in New York or
another state or territory, those whose acknowleagraf paternity or order of filiation in another
country is determined to be entitled to comity,sevho maintained substantial and continuous or
repeated contact with the child through visitseast twice per month or through regular
communication, and those who lived with the chdddix months immediately prior to the earlier
point of the child’s placement in foster care agaiment for adoption.

Affording non-marital fathers named on the childigh certificate or acknowledgment of
paternity, or adjudicated as fathers in New Yorkoother state or territory, the right to consent t
the adoption of their children reflects the increggecognition and utilization of these means of
establishing fatherhood. The Feddralrsonal Responsibility and Work Opportunities R@coon
Act[Public Law 104-193] required states, as a condlitbreceiving Federal child support funding
under Title IV-D of the Social Security Act, to imement simple means of legally establishing
paternity through voluntary acknowledgments, inclgchospital-based programs to encourage their
use, and to accord full faith and credit to ackremgiments from other states — requirements that have
sharply increased the use and recognition of acledgments nationally. Further, the Act required
genetic testing to be admissible in paternity pedoags and to be presumptive proof of paternity,
changes that have increased paternity adjudicatindhave reduced contested caSeg42
U.S.C.A. 8666(a)(5}* Taken together, these changes, accompanied byeparereases in societal
perceptions of the status of fathers of out-of-weHIchildren, militate in favor of recognizing fatis
whose paternity has been established through theses as “consent fathers.”

Additionally, the Committee’s proposal retains kagain, clarifies the alternative behavioral
criteria for establishing the status of a “condattier.” Apart from legally establishing paternity,
non-marital fathers may demonstrate their entitiete be “consent fathers” through maintaining

19 seeSocial Services Law §§384-b(12); 18 N.Y.C.R.R.BB4(d), 421.18(3)(1).

20 The Committee’s proposal does not address the &tiriather” criteriaapplicable to children under six
monthsold, the subject of a Committee proposal in prieang.SeeD.R.L. 8111(1)(e). Since the Court of Appeals,
in Matter of Racquel Marie X76 N.Y.2d 387(1990)%ert. denied498 U.S. 984 (1991), ruled unconstitutional the

criterion requiring the putative father to haveetivwith the mother for six months prior to the dhilbirth, criteria
articulated in that decision, rather than the steyucriteria, have been applied to putative fattwfrthose children.

21 Voluntary paternity acknowledgment procedures aiddith and credit requirements in New York are
delineated in Public Health Law 84135-b, SociaMies Law §111-k and Family Court Act §516-a.
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“substantial and continuous or repeated contadt thig child.” This may be demonstrated by
payment of child support, visiting the child, regly communicating with the child or living witheh
child for a six-month period. The proposal woulddifip the visiting criterion to require visits twice
per month, the standard for foster care visitingtamed in the regulations of the New York State
Office of Children and Family ServiceSeel8 N.Y.C.R.R. 8430.12(c)(4)(ii)(d)(1)(i). Furthevjth
respect to the living-together criterion, it woldbstitute a six-month period “immediately precgdin
the earlier of the placement of the child for admpor placement of the child in foster care” foet
existing requirement of “six months within the grear period immediately preceding the placement
of the child for adoption??

Elevation of legally adjudicated and acknowledgattiérs to "consent fathers" from their
current status as "notice only" fathers is consistgth the mandates in the recently-enacted
permanency legislation for early identificationsofitable non-respondent parents, as well as rekativ
(both paternal and maternal), with whom childrerovaine the subjects of child protective
proceedings might resid8eeFamily Court Act 81017 [L.2005, c. 3]. Non-respentiparents must
be given notice of the pendency of child protecpvaeceedings and permanency hearings ,
information regarding where their children haverbplced and how they can enforce their rights to
visitation, and a warning that they are subjegidssible termination of parental rights if they dlon
involve themselves in planning for their childrematimely basisSeeFamily Court Act 81035,
1089(b)(1)(i). Child protective and child care ages’ continuing obligations to identify and plan
with the fathers of children in their care and t@dment those efforts are clear from the incepbion
children’s placement in foster care — part of atsay national trend to spur early identificatiorda
involvement of father& Fathers who come forward promptly, cooperate imp@ency planning
efforts, maintain regular contact with their chddrand fulfill their roles as fathers clearly meii¢
entitlement afforded by the Committee’s proposaldnsent to the adoption of their children.

2. Notice-only fatherfDomestic Relations Law 8111-a; Social Services §884-c]:

In addition to augmenting the alternatives for lels$aing status as a “consent father,” the
Committee’s proposal would add two categories divilduals who would be entitled to notice of
termination of parental rights, surrender and adogtroceedings and the opportunity in those
proceedings to be heard regarding their childrbe® interests. The proposal would retain as
"notice-only" fathers those named by mothers irttemi sworn statements and those who have merely
filed an intent to claim paternity with the putaifather registry. Both of those are unilateraicad,
do not carry a support obligation, and are revaeabhwill, thus warranting retention of the more
limited “notice-only” status?

%2 Read literally, the existing six-month criterionubd only apply to the father of a foster childhigtchild were
surrendered for adoption virtually immediately ugdacement in foster care. The minimum threshofdare in
foster care for involuntary termination of parenmtghts are six months for abandonment and onefgeail other
grounds, except severe or repeated child abuse.

23 SeeNYS Office of Children and Family Servicdgcating Absent Fathers and Extended Family Guidanc
Paper(Informational Letter 05-OCFS-INF-Q%ept., 2005)What About the Dads? Child Welfare Agencies’ Effort
to Identify, Locate and Involve Nonresident Fath@tS HHS ACYF Children’s Bureau, 2006).

24 They thus stand in sharp contrast to paternity astedgments, pursuant to Public Health Law §4135-b
which must be signed by both parents and havd Eideral time-limits and criteria that must be imefiore they
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The first new category of “notice-only fathers” wdunclude individuals who have filed
custody or paternity petitions, served the petgiapon the mother or agency and thereafter appeared
in court on the petitions during their children’®shrecent stays in foster care, that is, petittbas
are still pending at the time of the adoption omi@ation of parental rights proceeding. This
category reflects concern for the right to be hediral non-marital father, whose attempts to adssrt
status as father may have been frustrated by thieaeri® unavailability or the child care agency’s
unresponsiveness, but who nonetheless has takenamrorete action. The second new category
would be comprised of individuals identified in acknowledgment or order of paternity in another
country that has been determined by the Familyuoro§ate’s Court not to be entitled to comity in
New York State but for whom the Court has deterhitmat notice should be given.

Advances in establishment of paternity and enhaegpdctations concerning the role of
non-marital fathers in their children’s lives warta realignment both of the requirements for
consent to adoption by fathers of children bornadwedlock and for notice to fathers of
termination, surrender and adoption proceedings.Hamily Court Advisory and Rules Committee’s
proposal provides that necessary realignment asd aoing will enhance the effectiveness of the
permanency planning process for children beforeCinert.

Proposal

AN ACT to amend the domestic relations law andsheal services law, in relation to notices to
non-marital fathers in adoption, surrenders anaitgtion of parental rights proceedings and
consents to adoptions in family and surrogate’stsou

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Paragraphs (d) and (e) of subdivisiohskection 111 of the domestic relations

law, as amended by chapter 575 of the laws of 1&&0amended to read as follows:

(d) Of the father, whether adult or infant, of aldiborn out-of-wedlock and [placed with the

adoptive parents] more than six months [after bott at the time of the filing of a petition to

terminate parental rights, application to executed&ial surrender, petition for approval of artrax

judicial surrender or extra-judicial consent to @iiton or petition for adoption, whichever is eastie

but only if such father shall have:

can be revokedsee42 U.S.C.A. 8666(a)(5)(D)(iiSee alsd-amily Court Act 8516-a(b); Social Services Lawl 1
k.
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(i) been named as the father on the child’s bietttificate; or

(ii) been adjudicated as the father by a courhendtate of New York: or

(iii) been adjudicated by a court of another statterritory of the United States to be the

father of the child, when a certified copy of tfweid order has been filed with the putative father

reqgistry, pursuant to section three hundred sevsvdyc of the social services law; or

(iv) acknowledged paternity in a formlydexecuted pursuant to section four thousand one

hundred thirty-five-b of the public health law ara form recognized by the state or territory @& th

United States in which it was executed to havddhee and effect of an order of paternity or

filiation; or

(v) been identified as the father in an order dépaity or filiation or an acknowledgment of

paternity in another country that has been detexthby the court to be entitled to comity in this

state; or

(vi) maintained substantial and continuous or repeaiathct with the child as manifested by
[:()] the payment by the father toward the supmdrthe child of a fair and reasonable sum,

according to the father's means, and either [(ii)]:

A. the father's visiting the child at least [moniilyice per monthwhen physically and

financially able to do so and not prevented fronmd®o by the person or authorized agency having
lawful custody of the child, or [(iii)]

B. the father's regular communication with the cloitdvith the person or agency having the
care or custody of the child, when physically aindricially unable to visit the child or prevented
from doing so by the person or authorized ageneingdawful custody of the child. [The] For

purposes of this subparagraph, siwjective intent of the father, whether expressestherwise,

unsupported by evidence of acts specified in thrsgraph manifesting such intent, shall not
preclude a determination that the father failetchtantain substantial and continuous or repeated
contact with the child. In making such a determaoratthe court shall not require a showing of
diligent efforts by any person or agency to encgeithe father to perform the acts specified in this

paragraph.

(vii) A father, whether adult or infant, of a child baut-of-wedlock, who openly lived with

the child for a period of six months [within theeoyear period] immediately preceding the earlier of
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the placement of the child for adoption or placemdrthe child in foster carand who during such

period openly held himself out to be the fatheswéh child shall be deemed to have maintained

substantial and continuous contact with the choldiie purpose of this [subdivision] paragraph

(e) Of the father, whether adult or infant, of @dahorn out-of-wedlock who is under the age

of six months [at the time he is placed for adagtimd at the time of the filing of a petition to

terminate parental rights, application to executed&ial surrender, petition for approval of artrax

judicial surrender or extra-judicial consent to giiton or petition for adoption, whichever is eastie

but only if: (i) such father openly lived with tleild or the child's mother for a continuous peradd
six months immediately preceding the placemenhefchild for adoption; and (ii) such father openly
held himself out to be the father of such childinigisuch period; and (iii) such father paid a &md
reasonable sum, in accordance with his meanshéomiedical, hospital and nursing expenses

incurred in connection with the mother's pregnamrcyith the birth of the child.

82. Subdivisions 1 and 2 of section 111-a of thielstic relations law, as amended by

chapter 371 of the laws of 2013, are amended thaedollows:

1. Notwithstanding any inconsistent provisionsho$ tor any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bemgio the persons specified in subdivision two of
this section of any adoption proceeding initiatedspant to this article or of any proceeding inéc
pursuant to section one hundred fifteen-b of thigla relating to the revocation of an adoption
consent, when such proceeding involves a child batrof-wedlock provided, however, that such
notice shall not be required to be given to ang@emho previously has been given notice of any

[proceeding] petition to terminate parental riglagplication to execute a judicial surrender, pgtit

for approval of an extra-judicial surrender or axtrdicial consent to adoptianvolving the child],

pursuant to section three hundred eighty-fourihefsocial services law,] and provided further that
notice in an adoption proceeding],] pursuant te #action shall not be required to be given to any
person who has previously received notice of anggeding pursuant to section one hundred fifteen-
b of this article In addition to such other requirements as magdpicable to the petition in any
proceeding in which notice must be given pursuarhis section, the petition shall set forth the
names and last known addresses of all persongeedqoi be given notice of the proceeding, pursuant

to this section, and there shall be shown by thi¢iqee or by affidavit or other proof satisfactoiy
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the court that there are no persons other thar thetsforth in the petition who are entitled toicet

For the purpose of determining persons entitleabtace of adoption proceedings initiated pursuant
to this article, persons specified in subdivisiamo Df this section shall not include any person who
has been convicted of one or more of the follovaagual offenses in this state or convicted of ane o
more offenses in another jurisdiction which, if qaitted in this state, would constitute one or more
of the following offenses, when the child who ig tubject of the proceeding was conceived as a
result: (a) rape in first or second degree; (bysewf sexual conduct against a child in the first

degree; (c) predatory sexual assault; or (d) poegaexual assault against a child.
2. Persons entitled to notice, pursuant to subidiviene of this section, shall include:
(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anotlegesir territory of the United States to be the
father of the child, when a certified copy of tlwut order has been filed with the putative father

registry, pursuant to section three hundred sevviiyc of the social services law;

(c)] any person who has timely filed an unrevoketae of intent to claim paternity of the

child, pursuant to section three hundred sevenordwf the social services law;
[(d) any person who is recorded on the child'shksertificate as the child's father;

(e)] (b) any person who is openly living with the child &hé child's mother at the time the
proceeding is initiated and who is holding himself to be the child's father;

[(D] (c) any person who has been identified as the ctidther by the mother inaritten,

sworn statement;

[(9)] (d) any person who was married to the child's mothtrin six months subsequent to
the birth of the child and prior to the executidrasurrender instrument or the initiation of a

proceeding pursuant to section three hundred eiglityb of the social services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging

paternity of the child, pursuant to section 4-1f.?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfioster care, has filed a paternity or custody

petition that remains pending, where such petitvas served upon the mother or upon the agency

having care and custody of the child,, where swkagn stated in the petition that he is the child’s
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father and where he appeared in court on thaigetin the date for return of process; and

(f) any person identified as the fathrean order of paternity or filiation or an acknoddgenent

of paternity in another country that has been dated by the court not to be entitled to comity in

this state, but for whom the court determines $ligh person should be provided with notice

pursuant to this section

83. Subdivisions 1 and 2 of section 384-c of thmadservices law, as amended by chapter
371 of the laws of 2013, are amended to read &sifsl

1. Notwithstanding any inconsistent provision agtbr any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bermgio the persons specified in subdivision two of
this section of any [proceeding initiated pursuargections three hundred fifty-eight-a, three

hundred eighty-four, and three hundred eighty-fowrf-this chapter,] petition to terminate parental

rights, application to execute a judicial surrengetition for approval of an extra-judicial surden

or extra-judicial consent to adoptiamvolving [a] thechild if the child wa$orn out-of-wedlock.

Persons specified in subdivision two of this setsball not include any person who has been
convicted of one or more of the following sexudkages in this state or convicted of one or more
offenses in another jurisdiction which, if committie this state, would constitute one or more ef th
following offenses, when the child who is the sebjef the proceeding was conceived as a result: (a)
rape in first or second degree; (b) course of desaraduct against a child in the first degree; (c)

predatory sexual assault; or (d) predatory sexsgddt against a child.
2. Persons entitled to notice, pursuant to subidiviene of this section, shall include:
(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anottegegir territory of the United States to be the
father of the child, when a certified copy of tled order has been filed with the putative father

registry, pursuant to section three hundred sevsviyc of this chapter;

(c)] any person who has timely filed an unrevoketae of intent to claim paternity of the

child, pursuant to section three hundred seventawf this chapter;

[(d) any person who is recorded on the child'shkdrtificate as the child's father;
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(e)] (b) any person who is openly living with the childdathe child's mother at the time the
proceeding is initiated or at the time the chilcsvadaced in the care of an authorized agency, and

who is holding himself out to be the child's father

[(D] (c) any person who has been identified as the chidther by the mother inaritten,

sworn statement;

[(9)] (d) any person who was married to the child's mothtrin six months subsequent to
the birth of the child and prior to the executidrasurrender instrument or the initiation of a

proceeding pursuant to section three hundred eighityb of the social services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging
paternity of the child, pursuant to section 4-1f.?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfioster care, has filed a paternity or custody

petition that remains pending, where such petitvas served upon the mother or upon the agency

having care and custody of the child, where suchgrestated in the petition that he is the child’s

father and where he appeared in court on thaig@etin the date for return of process; and

(f) any person identified as the father in an omlgraternity or filiation or an

acknowledgment of paternity in another country tieg been determined by the court not to be

entitled to comity in this state, but for whom tmirt determines that such person should be

provided with notice pursuant to section 111-shef domestic relations law

84. This act shall take effect on the ninetieth afagr it shall have become a law and shall
apply to petitions for adoption, termination of @atal rights, approvals of extra-judicial surrersder
or extra-judicial consents to adoption or applmasi to execute judicial surrenders filed on orrafte
such effective date; provided, however, that thvg $hall not apply to cases in which judicial
determinations had been made prior to such efiectate regarding putative fathers entitled to
consent to adopt or to notice of adoption, termamabf parental rights, approvals of extra-judicial

surrenders or extra-judicial consents to adoptioapplications to execute judicial surrenders.
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14. Duration of the term of probation andgaures
for violations of probation in child support procesgs
[F.C.A. 88454, 456]

To realize the statutory goal of providing adequsateport to New York’s children, the
Family Court must be able to rigorously enforceoitders. To do that, it must be able to secure
compliance through imposition of a diverse arragarictions that are appropriate in severity and
responsive to the individual problems presenteceise suspensions, Department of Taxation and
Finance referrals, lottery and tax refund interimegst, sequestration of property, imposition of imeo
deduction orders and referrals to rehabilitativevork programs, where available, are all usefulsoo
in particular cases. See Family Court Act 84845eq However, in particularly intractable cases of
willful violations of court orders for child suppoincluding those involving child support obligors
who are self-employed or who are paid in cash @rtle books,” the ultimate sanction of
incarceration may be the only meaningful sanctiomently available to the Court. Clearly,
incarceration, which at least temporarily cutsabffupport obligor’s earning capacity altogethesg is
costly, sometimes self-defeating option that mestdserved for cases in which lesser sanctions have
been exhausted or are not efficacious.

Along the continuum of child support sanctionsvaltful violations, there must be a means
of providing regular, in-person monitoring by someon authority who can compel a change of
behavior under threat of a more serious sanctidndrm may be able, at the same time, to provide
services and rehabilitative assistance to the supbdigor that will facilitate compliance with ddi
support obligations. That vital in-person monitgrend provision of individualized assistance may
best be provided by placing a support obligor aybption. However, while explicitly authorized in
the Family Court Act, probation has been only sgmally utilized in Family Court child support
cases, frequently in some counties and not abhathers. Moreover, there is no authorization & th
Family Court Act to combine either a probation garcor a requirement to participate in a
rehabilitative program with a sentence of incarttera even though such a combination may present
the most promise in some cases to compel the charageoffender’s behavior necessary to correct
the violation and ensure consistent, future prowvisif child support to the offender’s family. The
Family Court Advisory and Rules Committee has ideut statutory impediments to the effective use
of probation in child support cases and is subngta proposal to address these problems.

First, in order to make probation less costly tardl probation departments and fairer to the
probationers, the proposal would impose a limitlduration of probation more commensurate
with probation in other contexts. Alone among ptabaprovisions in both the Family Court Act and
Criminal Procedure Law, Family Court Act 8456 pesa child support obligor to be placed on
probation for an extended period of time,, the entire duration of a child support or visdaatorder
or order of protection. Since a child support onahery last until the youngest child reaches theadge
21, this may mean more than two decades of prabatiour times greater than the duration of
probation for all but the most serious felonies. B¥nal Law 865(3). This disproportionate degree of
supervision is beyond the capacity of most locabption departments to provide, particularly in
times of fiscal constraint, and may explain theic&dnce of probation departments to become
involved in child support matters. The Committga’eposal, therefore, would impose the same time
limit that exists for orders of protection in fagndffense cases in Family Court.e., not more than

-111-



two years or, where the court finds aggravatinguirstances, a period of not more than five years.
Cf., Family Court Act 8842. This period may be extehdster notice to the support obligor and an
opportunity to be heard, for an additional yearrupdinding of exceptional circumstances.

Second, the proposal would provide the neededdikyito the menu of sanctions available
for willful violations of child support orders bylding an authorization to combine a sentence of
probation or a sentence of participation in a rdhative program with a sentence of incarceration.
Family Court Act 8454(3)(a) already permits a seaéeof intermittent incarceration to be imposed,
including, for example, weekend incarceration s #n offender may work or seek gainful
employment during the week. The effectiveness igfghnction, as well as sanctions of short periods
of incarceration, would be significantly enhancethé Family Court had the ability to combine it
with probation supervision

Finally, Family Court Act 8456 is entirely sileregarding procedures to be followed in the
event of a violation of probation. All too oftemet burden falls upon custodial parents to take time
off from work to prepare, file and arrange senat&iolation petitions. Again comparable to other
probation violation provisions, the Committee’s posal would instead require the local probation
department to file a verified probation violatioatpion and would provide an opportunity for the
probationer and parties to be to be heard as prsigep to revocation of probation in the evenaof
willful violation. As in criminal, juvenile delingency and PINS proceedings, the proposal would
provide that the period of probation would be tlées of the date of filing of the violation petitio
See Penal Law 865.15(2); Family Court Act 88360,2{49-a. Further, in the event the violation
petition is not sustained, the tolling period wobklcredited to the period of probation. Providing
mechanism consistent with due process to bringedlehild support violators to the attention of the
Family Court would benefit the families as wellaking the onus off of custodial parents to initiate
and prosecute violation proceedings that shoulgatsbe handled by local probation departments.

Enactment of this proposal would afford the Farfiburt essential, flexible tools with which
to address willful violation of its child suppontders so as to spur offenders to modify their beirav
and live up to their child support obligationswibuld make probation a viable alternative for
probation departments by limiting its duration aladineating procedures to be utilized in the event
of a violation of its terms and conditions. Furth&e proposal would augment the effectiveness of
both probation and the requirement for the respontbeparticipate in a rehabilitative program by
authorizing these sanctions to be combined withrdesice or suspended sentence of incarceration. In
so doing, the proposed statute would improve thleamn of child support for the children in the
State, would make the probation provisions faicersupport obligors and would greatly enhance the
Family Court’s capacity to respond effectively &misus instances of willful violations of child
support that are so detrimental to children in Néwk State.

Proposal

AN ACT to amend the family court act, in relatianganctions for willful failure to comply with
court orders for child support
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The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Paragraph (c) of subdivision 3 of sectib4 of the family court act is amended and

a new paragraph (d) is added to such subdivisioaad as follows:

(c) place the respondent on probation [under] mnsto section four hundred fifty-six of this

article uponsuch conditions as the court may determine arat@ordance with the provisions of the

criminal procedure law; or

(d) combine a sentence or a suspended sentenceaofération pursuant to paragraph (a) of

this subdivision with a requirement that the resisont participate in a rehabilitative program or be

placed on probation pursuant to paragraph (b))oof(this subdivision, respectively

82. Section 456 of the family court act, as addedHapter 809 of the laws of 1963, is

amended to read as follows:

8456. Probation. (a) No person may be placed obgti@n under this article unless the court
makes an order to that effect, either at the tiftb@making of an order of support or under sectio

four hundred fifty-four,_ The order of probation meyntain such conditions as the court may

determine The maximunperiod of probation may [continue so long as ateoof support, order of

protection or order of visitation applies to su@rgwn] not greater than two years or, where thetcou

finds that aggravating circumstances exist, a pemiat greater than five years. If the court finals,

the conclusion of the original period, upon notieelan opportunity to be heard, that exceptional

circumstances require an additional year of probatihe court may continue probation for a period

not greater than one year. For purposes of thisopetaggravating circumstances” shall includet bu

not be limited to: (i) a prior willful violation o& child support order or of a prior order of EbHbN

in_ conjunction with a proceeding under this arti€lg a prior incident or incidents of the respemd

concealing his or her whereabouts and being prabis®luntarily pursuant to the issuance of a

warrant; or (iii) actions by the respondent orwelef arrearages so high that a longer period of

supervision is necessary to ensure long term aaintincompliance with the order of support

(b) [The] If thecourt [may at any time, where circumstances waitarevoke an order of]

finds, after a hearing, that a party who has béaceg onprobation[. Upon such revocation, the

probationer shall be brought to court, which maghweut further hearing,] in accordance with this
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section, has willfully violated any term or conditiof probation, the court, after giving notice amd

opportunity to be heard to the parties and theraofor the child, if any, may revoke such order o

probation and magnake any order [that might have been made airtteethe order of probation was

made] authorized by section four hundred fifty-fofithis article. No such finding may be made

unless a verified petition subscribed to by thebptimn service or the appropriate government agency

has been filed and duly served upon the parties.pEtition must stipulate the condition or

conditions of the order violated and a reasonaegeption of the time, place, and manner in which

the violation occurred. Non-hearsay allegationallmgations made upon information and belief of

the factual part of the petition or of any suppartdeposition must establish, if true, every violat

charged. The period of probation shall be deemiéstitas of the date of filing of the probation

violation petition, but, in the event that the dadwes not find that the order of probation was

willfully violated, the period of such interrupticshall be credited to the period of probation

83. This act shall take effect immediately.
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15. Dispositional and pre-sentence investigations
in family offense proceedings and penalties for
unauthorized access to the statewide registry of
orders of protection and warrants
[F.C.A. 8835; CPL 88390.20, 390.30; Exec. Law 8221-

In enacting thé&-amily Protection and Domestic Violence Interventict of 1994L. 1994, c. 222,
224], the New York State Legislature demonstratethient to assure a more rigorous response by law
enforcement agencies and the courts to domestiende. Victims of domestic violence are affordegyea
access to either or both Family and criminal cofotgrosecution of family offense cases. In additi
offenders are subject to mandatory arrest andHeaigghtened consequences for abusive acts in battsco
Local probation departments serving both family eanchinal courts, therefore, require sufficient
information regarding both the offense and theraféa in order to assist the courts in responding
effectively to these legislative changes.

One of the most important features of the statwte #g establishment of an automated statewide
registry of orders of protection and warrants. Tégastry, which commenced operations on October 1,
1995, ensures that courts and law enforcementafibave available a system that will provide tyrend
accurate information relating to pending and poiaters of protection and warrants. It currently poises
an enormous and rapidly growing database; accotditige Office of Court Administration, well ovexd
million orders of protection have been entered dnéoregistry since its inception in 1995. Howevke,
registry lacks critical safeguards to prevent uharted access to the sensitive information corthin its
database.

Adequate security is a crucial component of anymater system, but it is especially important in a
system, such as the registry, that contains higghgitive information, much of it bearing statutory
confidentiality protections. Misuse of the infornaat in the registry may not only place intimate
information inappropriately before the public egat it also may place domestic violence victims Hredr
children in serious jeopardy if data is releasemhdividuals who pose a threat to them. Securiotgmtions
are also essential in light of the large numbeawthorized individuals with legitimate access te sigstem -

- law enforcement officials statewide, court offiisi and others -- who must take seriously theirdasanto
preserve the confidentiality of the information.

The Committee’s proposal would amend section 228f.the Executive Law to create criminal and
civil penalties for unauthorized disclosure of datan the registry> Under the revised proposal, knowing
and willful disclosure of information to individuahot authorized to receive it would subject viotatto
prosecution for a class A misdemeanor, the samaral penalty that applies to the unauthorizedfulill
disclosure of statewide child abuse registry andidential HIV-related informationSeeSocial Services
Law 8422(12); Public Health Law §2783(2). Such &iols may be subject to a civil fine of up to $9,08s

% This proposal was revised in 1996 to address thearos raised by the Governor with respect to aimil
legislation that was vetoed in 1995 [S 3940, Vetsbage #21]. However, the Committee’s original 18Sion
was again passed by the Legislature and vetoeldeb@overnor in 1996 [A 9809, Veto Message #11]altion has
been taken on this matter by the Legislature sif¥86, notwithstanding the new Federal statutorydates.
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would be persons who, through gross negligenceasel or permit the release of information from the
registry to individuals not authorized to receiize i

Recognizing the importance of security to the of@neof computer systems, the Family Court
Advisory and Rules Committee recommends enactnfasiviband criminal penalties for unauthorized
disclosure of information from the statewide auttedaegistry of orders of protection and warrants.
Enactment of penalties is compelled by the requergicontained in the FedeRérsonal Responsibility
and Work Opportunity Reconciliation Act of 19®&blic Law 104-193, 8303], for all states to have
safeguards in place by October 1, 1997 againstthoarned disclosure of information with respect to
paternity establishment or child support, or wigkpect to the whereabouts of a party for whom teptive
order has been issued or as to whom the Stateehssir to believe physical or emotional harm mightit
from such disclosure. It is also consistent with ¢onfidentiality requirements of the 2005 amendsén
the FederaViolence Against Women A&tublic Law 109-162; 18 U.S.C. §2265(d) and SiéH,
841102], whichjnter alia, restrict use of registry information to “protestiorder enforcement purposes.”

Much of the information to be contained in the s&wiis derived from records that would otherwise
be shielded from such disclosure. Various formeooffidential, identifying information regarding the
parties must be included, particularly where, fcaraple, in matrimonial and Family Court cases,
fingerprint identification is not available. Thessgm includes court action information, an indigatof the
date process was served, the date of expiratitimeadrder and the terms and conditions of the gedet
requires that all statutes governing confidengialitcourt records apply equally to informationtbe
registry.SeeExecutive Law §221-a. Subdivision one of sectiBb af the Domestic Relations Law
provides that matrimonial records must be kepticential for 100 years and may not be discloseubio
parties or their attorneys without a court ordexcti®n 166 of the Family Court Act protects Fan@igurt
records against "indiscriminate public inspectiéirHowever, while requiring these provisions to be
followed with respect to information on the regysthe Legislature provided no sanction against
unauthorized disclosure.

Further, the Committee’s measure enhances thetigfaess of family offense proceedings in both
criminal and family courts at the dispositional ahtencing phases. In Family Court family offense
proceedings, it articulates the court’s discretmorder local probation departments to prepare
investigations and reports prior to dispositionaathority currently implied but not explicit. Wainot
limiting the scope of the information that can bguested in such an investigation, the proposaherates
four areas of inquiry. First, the proposal perrmtguiry into "the presence or absence of aggragatin
circumstances,” since the court may order up toeetyear, rather than a one-year, order of priotect
where such circumstances, as defined in sectio(@®&i) of the Family Court Act, have been found.
Second, it permits investigation of "the exteningfiries or out-of-pocket losses to the victim whimay
form the basis for an order of restitution," a disiional order authorized pursuant to subdivigenof
section 841 of the Family Court Act. Third, in orde prevent issuance of inconsistent orders aodige

26 Section 205.5 of thelniform Rules for the Family Cougives definition to this statute by enumerating
parties, their attorneys, agencies with which ebitdare placed, and, by amendment in 1994, prasecuisofar as
necessary for a pending criminal investigatiorthase who are authorized to have access to Faroilyt@ecords
without first obtaining a court order.
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insight as to the respondent's record of compliagth@eproposal permits inquiry into "the historytioé
respondent with respect to family offenses andrsrdéprotection in this or other courts." Sigrafintly, if
the completion of the fact-finding stage coincideth the first appearance of both parties befoesRamily
Court, this investigation may assist the courulfilfing its duty, pursuant to subdivision six séction 821-
a of the Family Court Act, to "inquire as to thast@nce of any other orders of protection betwéen t
parties." Fourth, the proposal permits inquiry imtoether the respondent is licensed to possesis amd
fact in possession of firearms, an inquiry that @idl the court in setting conditions for ordergpodtection
and, in cases of serious violation, will facilitaeforcement of the laws authorizing and, undetager
circumstances, requiring suspension or revocatidimearms licenses and surrender of firear®seFamily
Court Act 88842-a, 846-a; L. 1996, c. 644.

In criminal proceedings, the proposed legislatitbomas criminal courts to obtain assistance from
local probation departments to conduct pre-sentenvastigations where relevant to the issuancenof a
order of protection, including in proceedings iniethsuch investigations are not required under the
Criminal Procedure Law. Some family offenses cutyarequire pre-sentence investigations, while othe
do not. Section 390.20 of the Criminal Procedure kaquires pre-sentence investigations in felorsgsa
and in misdemeanor cases carrying enumerated gsnaithile not altering the courts' discretion with
respect to ordering pre-sentence investigatiomommandated cases, this proposal explicitly adds a
authorization for the courts to order such inggifier the purpose of "issuance of an order of ptain"
pursuant to section 530.12 of the Criminal Procediaw.

Where the family offense conviction is not for éfey, which requires a full-scale pre-sentence
investigation, the proposal treats family offeneawictions, whether for misdemeanors or violatiass,
misdemeanors eligible for "abbreviated investigatiand short form reports," in accordance withigect
390.30(4) of the Criminal Procedure Law. While patviding an exhaustive list of permissible arefas o
inquiry, the proposal enumerates the factors wthehcourt must consider in determining whether raieio
of protection should issue, pursuant to subdiviggrof section 530.12 of the Criminal Procedurevl-a
specifically, the offender's access to weaponssealbiicontrolled substances or alcohol and thendées
history of injury or threat of injury to family mdmars. As in Family Court proceedings, the inclusibn
inquiries regarding firearms will enhance the cseuability to frame appropriate conditions for aslef
protection and, in cases involving serious violasiowill afford the courts information necessargidorce
the provisions regarding firearms license susp@nsiaevocation and firearms surrendgeeCriminal
Procedure Law §8530.12, 530.14; L. 1996, c. 644,993, c. 498.

Enactment of this proposal will significantly enlearthe ability of courts, both civil and crimingd,
make informed decisions in cases involving domeastilence and will, at the same time, enhance the
protection of victims of that violence by protegfithe integrity of the statewide order of proteatio
database.

Proposal

AN ACT to amend the executive law, the family coact and the criminal procedure law, in relatiohi®
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statewide automated registry of orders of protecéind pre-dispositional and pre-sentence
investigations in criminal and family courts

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. The section heading and subdivisionf(aection 835 of the family court act, such

subdivision as amended by chapter 529 of the 1d#9@3, are amended to read as follows:

Sequence of hearings; probation investigationsr@pdrts (a) Upon completion of the fact-finding

hearing, the dispositional hearing may commenceatiately after the required findings are made.dn a

of its disposition, the court may adjourn the pestiag for an investigation and report by a localgation

department. For the purposes of this article, tiobation investigation and report may include, ibutot

limited to: the presence or absence of aggravddiciprs as defined in paragraph (vii) of subdivis{a) of

section eight hundred twenty-seven of this artittle,extent of injuries or out- of-pocket losseght® victim

which may form the basis for an order of restimtpursuant to subdivision (e) of section eight hredd

forty-one of this article, the history of the regdent with respect to family offenses and orders of

protection in this or other courts, whether theogglent is in possession of any firearms and,, iivb@ther

the respondent is licensed or otherwise authotiaée in possession of such firearms.

§2. Subdivision 3 of section 390.20 of the crimipadcedure law, as added by chapter 652 of the

laws of 1974, is amended to read as follows:

3. Permissible in any case. For purposes of seat@nissuance of an order of protection pursuant t

subdivision five of section 530.12 of this chaptle court may, in its discretion, order a pretsece

investigation and report in any case, irrespeativehether such investigation and report is requig

subdivision one or two.

83. Subdivision 4 of section 390.30 of the crimipadcedure law, as amended by chapter 56 of the

laws of 2010, is amended to read as follows:

4. Abbreviated investigation and short form replriieu of the procedure set forth in subdivisions

one, two and three of this section, where the ation is of a misdemeanor or family offense, asnef in

subdivision one of section 530.11 of this law, offfian a felonythe scope of the pre-sentence

investigation may be abbreviated and a short f@port may be made. The use of abbreviated

investigations and short form reports, the matietse covered therein and the form of the repdridl e
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in accordance with the general rules regulatingiods and procedures in the administration of probats
adopted from time to time by the commissioner efdivision of criminal justice services pursuanthe
provisions of article twelve of the executive lddo such rule, however, shall be construed so aslitve

the agency conducting the investigation of the ddiyvestigating and reporting upon:

(a) the extent of the injury or economic loss amaldctual out-of-pocket loss to the victim, inchgli
the amount of restitution and reparation soughhbyvictim, after the victim has been informedloé tight

to seek restitution and reparation, or

(b) in_a case involving a family offense, as ddiime subdivision one of section 530.11 of this

chapter, the defendant's history of family offensed orders of protection, including violations, in

proceedings or actions in this or other courts etktent of injuries or threats of injury to the gaainant or

members of complainant's family or household, e ar threatened use of dangerous instrumentssagain

the complainant or members of complainant's fawilgousehold, whether the defendant is in possessio

of any firearms and, if so, whether defendantdsrised or otherwise authorized to be in possessisuch

firearms, the extent to which the defendant posamanediate and ongoing danger to the complainant o

members of the complainant's family or householliamy other information relevant to the issue of

whether an order of protection, in addition to attyer disposition, should be issued in accordaritie w

subdivision five of section 530.12 of this chaptar,

(c) any matter relevant to the question of sentenégsaance of an order of protectitirat the court

directs to be included in particular cases.

84. Subdivision 5 of section 221-a of the execulawe, as amended by chapter 107 of the laws of

2004, is amended and such section is amended ygpaldiew subdivision 7 to read as follows:

5. [In] Except as provided in subdivision sevenhi$ section, imo case shall the state or any state

or local law enforcement official or court officibé held liable for any violations of rules andulegions
promulgated under this section, or for damagesaifigrdelay or failure to file an order of protectian
special order of conditions, or to transmit infotioa to the law enforcement communication network
pertaining to such orders or related family coareést warrants, or for acting in reliance upon such
information. For purposes of this subdivision lawWcgcement official shall include but not be lindteo an
employee of a sheriff's office, or a municipal peldepartment or a peace officer acting pursualnitstor

her special duties.
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7. Any person who knowingly and willfully releassspermits the release of any data or informatior

contained in the statewide reqgistry to persongjenaies not authorized by law or requlations teirexit

shall be quilty of a class A misdemeanor. Any pensdo knowingly and willfully or through gross

negligence releases or permits the release of aiayad information contained in the statewide fegi®

persons or agencies not authorized by law or régukto receive it shall be subject to a civil adyof up

to five thousand dollars.

85. This act shall take effect on the ninetieth afagr it shall have become a law.
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[I1.  Previously Endorsed Measures

1. Permanency planning in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88312.1, 320(2), 353.3, 355.5, 736, 748, 7%6-a]

When the Legislature enacted chapter 3 of the L2605, the landmark child welfare permanency
legislation, it deferred consideration of the siigaint constellation of issues relating to permaxyen
planning and permanency hearings regarding juvelelimquents and Persons in Need of Supervision
(PINS). These issues, however, are critically ingoarand should be addressed comprehensively. The
permanency hearing provisions, including thosendigg planning for return of the youth from out-of-
home care, are vital for the successful resoluticthese cases for the youth, their families armdr th
communities, and are essential to New York Statefspliance with the FederAdoption and Safe
Families AcfPublic Law 105-89].

If the Family Court is to be able to exercisectisical monitoring functions and convene
meaningful permanency hearings in juvenile delimgyeand PINS proceedings, it must have the beokfit
at least the same information that is requiredetpiesented in child welfare proceedings. The Qout
make determinations of specificity at least complar#o those in child welfare proceedings and tutigs
must have the benefit of continuity of legal repreation.

To that end, the Family Court Advisory and Rulesrnittee has developed a proposal that
incorporates essential elements of the child welf@rmanency hearing article of the Family Coutt Ac
(Article 10-A) into the permanency hearing provismf Articles 3 and 7 of the Act. It would provide
greater specificity regarding the services thattrbesprovided for youth and would expand the alieves
available to the Court both in dispositional andpenency hearings in juvenile delinquency and PINS
cases. Briefly, the proposal contains the followingvisions:

1. Notices to non-custodial pareni® ensure that all possible resources are engagad
resolution of juvenile delinquency and PINS prodegs, the proposal would require that non-custodial
parents, if any, be given notices of their childsezases in Family Court to enable them to appHas
supplements the existing requirement that a sumrenssued for an accused juvenile’s parent orrothe
person legally responsible. The local probatioradiepent that generally interviews parties at thieseifor
adjustment purposes, as well as the presentmentya@erosecution), would be charged with the
responsibility of asking the custodial parent fog hecessary contact information for parents dtteer
those already notified. In juvenile delinquencyesashe presentment agency must send the noticey al
with a copy of the petition, to the non-custodiatgnt or parents at least five days before theappee
date. In PINS cases, where there is most ofterregeptment agency, the Family Court would be cliarge
with sending the notice. Consistent with Family @d\ct 88341.2(3) and 741(c), however, the absafice
the parent who was sent the notice to appear irt emuld not be grounds to delay the proceedings.

As in child abuse, child neglect and PINS procegsliso, too, in juvenile delinquency proceedings
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the child's non-custodial parent may be a crifpaaticipant in the dispositional process. Sometimes
non-custodial parent or his or her extended famiy provide vitally-needed placement resources for
child, both temporarily during the pendency of #ition and on a more extended basis at dispositioese
family members may at the very least provide hélpéuticipation that may positively influence theild's
behavior. However, unlike the statutory provisiapglicable to child protective and PINS proceeditigs
Family Court Act contains no mandate to even natdyp-custodial parents of, let alone engage them in
resolving, their children’s juvenile delinquencypeedings. This proposal would fill that gap.

2. Continuity of counselThe proposal provides necessary continuity imeggntation by attorneys
for juveniles in both delinquency and PINS casawil8r to the requirement in Family Court Act 810fb6
the appointment of the attorney for the child ichéd protective proceeding to continue during lifeeof a
dispositional or post-dispositional order, Familyu€t Act 88320.2(2) and 741(a) would be amended to
continue the appointment of the child’s attornejuwvenile delinquency and PINS proceedings forehtre
period of a dispositional order, an adjournmertantemplation of dismissal and any extensions of
permanency hearings, violation hearings or othet-gspositional proceedings. As in child proteetiv
cases, the appointment would automatically contumless the Family Court relieves the attorneyranty
the attorney’s application to be relieved, in whiase the Court must appoint another attorney inatedyl.
While the current practice of the attorney submgta voucher for payment at the close of a proogedi
would continue, the attorney would be able, asitdgrotective proceedings, to submit a separate
application for compensation for post-dispositiopativices rendered.

One of the central precepts underlying the Famdur€Act is the necessity of representation of
juveniles at every stage of the proceedings, agptebased on a finding that counsel is often ipelisable
to a practical realization of due process of law aray be helpful in making reasoned determinatafriact
and proper orders of disposition.” Family Court 824 1. The Act recognizes that juveniles “oftenuies)
the assistance of counsel to help protect thearasts and to help them express their wishes todiw.”
Id. Both the juvenile delinquency and PINS statutgsieitly require appointment of an attorney foeth
youth at the outset of proceedings, require treradly’s personal appearance at every hearing awider
for the continuation of the appointment on app8akFamily Court Act 88307.4(2), 320.2(2), 320.3,
341.2(1), 728(a), 741(a), 1120(b). What is lesarcleowever, is whether the appointment of theriaty
absent an appeal, continues after the disposifiaijuwvenile delinquency or PINS proceeding. This
proposal eliminates that ambiguity. Representatignveniles in such cases after disposition irecas
conferences and subsequent reviews is criticalpontant to efforts to ensure that effective pernmage
planning takes place. In the juvenile delinquenay BINS context, this representation may signifigan
further the goal of ensuring that services ardacggto facilitate the juvenile’s successful regnégion into
his or her community.

3. Permanency planninyVhere the dispositional order places the juvenita a county department
of social services or, in the case of juvenilertglients, with the New York State Office of Childimd
Family Services, the dispositional order must conda have annexed the same elements as childgpirete
placement orders, including a description of thmilavisitation plan, the service plan if availalfta if not
yet available, then within 60 days of the disposiliand a directive that notice be given to thepiar of
any planning conferences. As in the child welfagenanency legislation, the proposal would requiee t
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Family Court to consider the services necessaagstst juveniles 14 and older, instead of 16 addrpto
make the transition from foster care to independeinty in juvenile delinquency and PINS cas8se
Family Court Act 81089(d)(2)(vii)(G). Further, asthe permanency statute, for those juveniles who a
neither returning home nor achieving permanencrutiir adoption, the proposal would require thatef t
permanency planning goal is “another planned peemtaliving arrangement,” it must include “a sigo#nt
connection to an adult willing to be a permanermspource for the child SeeFamily Court Act
81089(d)(2)(I)(E).

Unquestionably, these features of the permanergisideion, most specifically addressing the needs
of adolescents in out-of-home care, are equallgresd for the adolescents who comprise the jueenil
delinquency and PINS caseloads of the Family Catiatewide. Planning for the juveniles’ releasthtar
families, the predominant permanency goal in juledelinquency and PINS cases, must begin early and
where their families will not be a resource, thentification of a suitable permanency resourceitgally
important. As recent reports regarding New York&pment system point out, youth exiting out-of-lgom
care are especially vulnerable and have signifinaptls that must be met if they are to make a ssftde
adjustment to the community.

4. Educational and vocational release planningwenile delinguency and PINS proceediriysy
finding that reasonable efforts, as required by begderal and State law, have been made to futteer
permanency goals of juvenile delinquents and P&t include advance efforts to ensure their prompt
enrollment in a school or vocational program upsalease from out-of-home care. The proposal thus
amends both the juvenile delinquency and PINS t&sifior agencies in which youth are placed to noiié
school districts in which the youth will be attemglischool upon release not less than 14 days anaévof
their release, to promptly transfer records tositteool districts and to try to coordinate releastesl with
school terms so as to minimize disruption to thatlys’ educational programs. The proposal further
requires that local school districts enroll youxiitiag placement in school within five business slay their
release. Consistent with the school stability pmrns of the Feder&ostering Connections to Success and
Adoption Improvement Act of 20{RBublic Law 110-351], school authorities would alsorequired to
ensure that, where appropriate, students may remé#ne schools they attended prior to their plasenor
remand into foster care.

It is most ironic that PINS, many, if not mostvafiom had been adjudicated for truancy or other
school difficulties, are the only category of juites before the Family Court who do not have specif
statutory rights to school and vocational reledaampng. Therefore, the Committee’s proposal canfor
the PINS statute to the juvenile delinquency sclaoal vocational release mandates of chapter 18feof
Laws of 2000 and to chapter 3 of the Laws of 20@%ch added identical provisions for children irstier
care. The proposal requires the agency with whieiN& is placed — the local Department of Social
Services or an authorized child care agency opgratder contract — to engage in constructive phen
for the child's release, including arranging appeip educational and/or vocational programs, amgport
to the Family Court and to the parties on suchreffdVhere an extension of placement is not bedngjlst,
the proposal requires a report regarding the chilelease plan 30 days prior to the conclusiohef t
placement period. Where the agency is requestirexamsion of placement and permanency hearing, the
report must be annexed to the petition, which rbadiled 60 days prior to the date on which the
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permanency hearing must be held.

The release plan mandated in the report must @deértbe steps that the agency has taken or will be
taking to ensure that the PINS would be enrollescimool promptly after release, that records waeld
promptly transferred and that special educationises, if any, would continue until such time as tiew
local education agency develops and implementsvamaividual Education Plan, as necessary. As in
juvenile delinquency and foster care cases, fdN&SMot subject to the State compulsory educaten |
who affirmatively elects not to continue in schdbk agency must describe steps taken or planned to
promptly ensure the juvenile's gainful employmeangmroliment in a vocational program. In an extensf
placement/ permanency hearing, this release plamdiae reviewed by the Family Court in conjunction
with its review of the permanency plan and the €swrder would include a determination of the adey
of the release plan and would specify any necessadifications. Recognizing that, of all childrenaut-
of-home care, PINS children are among the moslylikehave serious educational deficits and netese
provisions would help to ameliorate the seriousyagve deficiencies in agency referrals of youatls¢hool
and vocational programs upon release from foster?¢a

The importance of increasing efforts to ensure Itiodh juvenile delinquents and PINS are able to
stay in, re-enroll in and succeed in school cabeoabverstated. High school drop-outs are 3 V% tises
likely to be arrested as high school graduatesname than eight times more likely to be incarcetate
jails or prisons and even a 10% increase in gramlugates has been estimated to prevent approxynate
180 murders and 9000 aggravated assaults in New aforually?®

5. Placement and permanency hearing ordéo#h the Federahdoption and Safe Families Act
[Public Law 105-89hnd theFostering Connections to Success and Adoption lugment Act of 2008
[Public Law 110-351] significantly augment the respibilities of the Family Court to monitor and pka
the placements of youth in out-of-home care, incigguvenile delinquents, since New York State neee
Federal foster care reimbursement under Title Iv-Ehe Social Security Ador such youth when they are
originally placed in or are “stepped down to” naegre facilities housing 25 children or fewer ofdster
homes. Thus, the Committee’s proposal requires geemcy hearings for juveniles placed with local
Departments of Social Services and with the NewkYaiate Office of Children and Family Services for
limited secure and non-secure facilities. Althodgw York State does not receive Federal Title IV-E
foster care reimbursement for youth in limited sedacilities, these youth may well, during the rsguof
placement, be transferred into IV-E- eligible n@twre facilities. Convening permanency hearingsdich
youth greatly facilitates the planning process asslires compliance with the Federally-required-timés
applicable once the youth are transferred. Suchiriggaare already generally the practice statewiues
imposing no new burdens upon NYS OCFS, but shoalohédde uniform through a statutory requirement.

27 Educational Neglect: The Delivery of Educationah&mes to Children in New York City’s Foster Care
Systen{Advocates for Children of New York, July, 200@hanging the PINS System in New York: A Studyeof th

Implications of Raising the Age Limit for PersonsNieed of Supervision (PIN$). 34 (Vera Inst., Sept., 2001)
Changing the Status Quo for Status Offenders: Nank State’s Efforts to Support Troubled Teévisra Inst.,
Dec., 2004).

28 SeeFight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolrterventions Will Cut
Crime and Save Mon€g2007)at pages 4.6
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See, e.gMatter of Donovan Z 6 Misc.3d 1023(A), 800 N.Y.S.2d 345, 2005 N.Yp®p. 50160 (Fam.
Ct., Monroe Co., 2005)(Unreported opinion).

Further, as in the child welfare permanency legjmta the proposal requires that permanency
hearing orders in juvenile delinquency and PINSpedlings include: a description of the visitingpla
between the juvenile and his or her parent or legatponsible adult; a service plan designed lfdlfthe
permanency goal for the juvenfta direction that the parent or other person lggalponsible be notified
of, and be invited to be present at, any plannorgferences convened by the placement agency vepece
to the child; and a warning that if the juvenilenans in placement for 15 out of 22 months, thenage
may be required to file a petition to terminateguaal rights. A copy of the court order and serylzn
must be provided to the juvenile, his or her aggrand the juvenile’s parent or other legally resiole
individual. Cf., Family Court Act §81089(d)(2)(vii)(A), 1089(e).

State and Federal law and regulations are unecalivotheir requirements that juvenile
delinquency and PINS cases conform to the Fedelaption and Safe Families ACASFA,” Public Law
105-89]. The reauthorization of the Fedehaenile Justice and Delinquency Prevention[Reiblic Law
107-273] in 2002 made compliance wikBFAa requirement, not only for New York State to reee
Federal foster care assistance pursuant to Title 8f theSocial Security Add2 U.S.C.], but also for
eligibility for Federal juvenile justice fundingdm the Department of Justice. The enactment of
amendments in 2000 to New York State legislatiopl@menting the FederAlSFAunderscored the
Legislature’s recognition that the reasonable &fgrermanency planning and permanency hearing
requirements oASFAare fullyapplicable to juvenile delinquency and PINS proasgslin Family Court
and are critical aspects of the State’s compliavitde Federal foster caré&pcial Security A¢d2 U.S.C.
Title IV-E] funding mandatesSeel. 2000, c. 145; Senate Memorandum in Support 88%2-a2° That
these amendments were compelled by Federal lawdsrd from the regulations promulgated on January
25, 2000 by the Children’s Bureau of the United&tdepartment of Health and Human Services. 45
C.F.R.Parts 1355-1357; @5ed.Reg4019-4093 (Jan. 25, 2000).

The Committee’s proposal is vital to address theecu conundrum faced by the Family Court: the
Court is charged with the responsibility to condpetmanency hearings, monitor permanency planmdg a
issue fact-specific permanency orders in juvergiindquency and PINS proceedings, but it is not ryithes
information or authority it requires to dischargattresponsibility. If the Family Court and all pas are
provided with specific service plans, if needed/mes are ordered, if representation by the jueshil

29 |f a service plan has not been prepared by theafatesposition, it must be disseminated to the ika@ourt,
presentment agency, child’s attorney and parepewson legally responsible for the child’s carehwit60 days of
the issuance of the dispositional order.

%0 The 2000 amendments require case-specific, rathardategorical, exclusions of juvenile delinqueancyg
PINS proceedings from the mandate to file termamatf parental rights proceedings for juveniles whoe been in
care for 15 of the most recent 22 months. Partiadd findings must be made at the earliest ped-tiétention
hearings regarding whether reasonable efforts bad made to prevent detention or facilitate rebunme and
whether detention is in the child’s best intereStgnificantly, the amendments clarify that pernrayehearings
must be held in juvenile delinquency proceedingbiwi30 days of a finding that reasonable efforésraot required
or, if no such finding has been made, no later ttamonths after the child entered foster careeaaly 12 months
thereafterld. McKinney's 2000 Session L. New York, C. 145.
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attorneys is continued without interruption anth# agencies’ responsibilities to work with, andvpde
appropriate visitation to, the juveniles’

parents and other legally responsible adults aarlgl articulated, the likelihood of successfulrpanency
planning is significantly increased. This would b&nnot only New York State in its efforts to denstrate
compliance withPASFA but also the juveniles, their families and thenoaunities to which the juveniles
return.

In Matter of Robin G 20 Misc.3d 328 (Fam. Ct., Queens Co., 2008)instiance, at a combined
permanency/extension of placement heatiing Family Court made a finding of no reasonabfieresf
against NYS OCFS since neither it, nor the autleori@gency having custody of the juvenile, made
reasonable efforts to facilitate the juvenile’siratto her mother's home; no services or counseliag
provided to the mother, who was not involved in¢héd’s transition planning, and no plan was iagd to
ensure that the child’s mental health needs woelthbt upon her release. Concomitartgtter of
Donovan Z 6 Misc.3d 1023(A) (Fam. Ct., Monroe Co., 2005)(e€ported opinion) provides a more
positive example of a case where, at a combinedg®ency/extension of placement hearthg Family
Court was able to ascertain that both the juvendaid his mother’s needs to facilitate his ultinratease
home were being met by OCFS.

The importance of these provisions is underscoseslal in the nationally recognized guidelines
approved by the National Council of Juvenile anchiiaCourt Judges: As one child welfare expert has
written:*

If ASFAand Title IV-E are applied properly, consisterathd with a view toward reunification,
rehabilitation and safe permanent homes for thieli@m involved, the results can be extraordinary.
One outcome — collaboration among courts, agenares|awyers — can result in fewer delinquency,
status offender, and dependency [child abuse agléctgcases; more youths and families involved
with one another and their communities; and fewarre adult crimes. Collaboration also is
efficient under a cost-benefit analysis since aviides extra funding for juvenile justice initiatis

and preventive services.

ASFAand Title IV-E can be important tools to reforne jlavenile justice field. They can
provide juvenile justice agencies with added meart®ntrol and oversee youths, work
preventively with families at risk, and get commtynnvolvement and “buy-in.”

Proposal

31 Juvenile Delinquency Guidelines: Improving Cour&&tice in Juvenile Delinquency Cag&&tional Council
of Juvenile and Family Court Judges, March, 2005).

32v. Hemrich, “ApplyingASFAto Delinquency and Status Offender Cases,AB& Child Law Practic®:129,
134 Nov., 1999).
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AN ACT to amend the family court act, in relatiangermanency planning in juvenile delinquency and
persons in need of supervision proceedings in facalrt

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 312.1 of the family court aansended by adding a new subdivision 4 to read a

follows:

4. Upon the filing of a petition under this articthe presentment agency shall notify any non-

custodial parents of the respondent who had nat Issged a summons in accordance with subdivisien o

of this section, provided that the addresses ofsacir parents have been provided. The probation

department and presentment agency shall ask thedéalsparent or person legally responsible for

information reqgarding any other parent or parehth® respondent. The notice shall inform the pboen

parents of the right to appear and participatéénpgroceeding and to seek temporary release on, upo

disposition, direct placement of the respondengé pgiesentment agency shall send the notice todhe n

custodial parent at least five days before thenedate. The failure of a parent entitled to not@eppear

shall not be cause for delay of the respondenifgimppearance, as defined by section 320.1isfdticle.

§2. Subdivision 2 of section 320.2 of the familyidaact, as amended by chapter 41 of the laws of

2010, is amended to read as follows:

2. At the initial appearance the court must appamattorney to represent the respondent pursuant
to the provisions of section two hundred forty-n@iehis actif independent legal representation is not

available to such respondent. Whenever an attdragyeen appointed by the family court to repregent

child in a proceeding under this article, such ampeent shall continue without further court order

appointment during the period covered by any oodelisposition issued by the court, an adjournnient

contemplation of dismissal, or any extension otation thereof, or during any permanency hearirigeo

post-dispositional proceeding or appeal. All natiaad reports required by law shall be providesuith

attorney. Such appointment shall continue unlessh@n appointment of an attorney has been madeéby t

court or unless such attorney makes applicatidheéaourt to be relieved of his or her appointméipion

approval of such application to be relieved, thertehall immediately appoint another attorney twowm

all notices and reports required by law shall evjgled. The attorney for the respondent shall kiglesh to
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compensation pursuant to applicable provisionswffor services rendered up to and including digiooms

of the petition. The attorney shall, by separatdiaation, be entitled to compensation for serviesglered

after the disposition of the petition. Nothing imst section shall be construed to limit the autlyaf the

court to remove an attorney from his or her assgmim

83. Section 353.3 of the family court act is amehig adding a new subdivision 4-a to read as

follows:

4-a. Where the respondent is placed with the offfoghildren and family services or the

commissioner of social services pursuant to submimitwo, three or four of this section, the disposal

order or an attachment to the order incorporategefeyence into the order shall include:

(a) a description of the plan to facilitate vidivat between the respondent and his or her

family:;

(b) a service plan, if available. If the servidarphas not yet been developed, then the servige pl

must be filed with the court and delivered to thespntment agency, attorney for the respondenparaht

or parents or other person or persons legally respte for the care of the respondent no later Husiy

days from the date the disposition was made; and

(c) a direction that the parent or parents oropieeson or persons legally responsible for the

respondent shall be notified of any planning caarfees to be held pursuant to subdivision threectfan

four hundred nine-e of the social services lavthefr right to attend the conferences, and of thelrt to

have counsel or another representative or compamitbrthem.

A copy of the court’s order and attachments shaljiven to the parent or parents or other

person or persons legally responsible for the chtlee respondent. The order shall also contaiotize

that if the respondent remains in placement foedih of the most recent twenty-two months, the agen

with which the child is placed may be required & Ito file a petition to terminate the parentahtgyof the

parent or parents of the respondent.

84. Paragraphs (a), (b) and (c) of subdivision 3eation 353.3, as amended by chapter 181 of the

laws of 2000, are amended to read as follows:

(a) Where the respondent is placed pursuant tonaskmh two [or], three_or fouiof this section and

where the agency is not seeking an extension gfllement pursuant to section 355.3 of this gardh
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report shall be submitted not later than thirtysdpsior to the conclusion of the placement.

(b) Where the respondent is placed pursuant toigighmh two [or], three_or fourof this section and
where the agency is seeking an extension of treeplant pursuant to section 355.3 of this part and a
permanency hearing pursuant to section 355.5 sfpiuit, such report shall be submitted not latan sixty
days prior to the date on which the permanencyimganust be held and shall be annexed to the petitr

a permanency hearing and extension of placement.

(c) Where the respondent is placed @mnsto subdivision two [orfthree_or fourof this section,
such report shall contain a plan for the releasepnditional release (pursuant to section fivedrad ten-a
of the executive law), of the respondent to theamsof his or her parent or other person legally
responsible, to independent living or to anothenyamency alternative as provided in paragraphf(d) o

subdivision seven of section 355.5 of this part. raposes of this paragraph, “placement agenacil sh

refer to the office of children and family servicd®e commissioner of social services or the aigbkdr

agency under contract with the office of childrem d&amily services or commissioner of social seFsic

with whom the respondent has been placed. Theseelgaconditional release plan shall provide devd:

(i) If the respondent is subject to article sixty-fofethe education law or elects to participatenn a
educational program leading to a high school diglpsuch plan shall include, but not be limitedthe,

steps that the agency with which the respondepitised has taken and will be taking in conjunctiotin

the local education agenty [ facilitate]_ensuréhe immediateenrollment of the respondent in [a] an

appropriateschool or educational program leading to a higloetdiploma [following]_within five days of

release, or, if such release occurs during the mnecess, immediatelypon the commencement of the

next school term. The placement agency shall agndtie school calendar from the school district an

shall, to the extent possible, work with the schiistrict so that the timing of respondent’s re&eism the

program and enrollment in school are minimally ulidgive for the respondent and further his or het be

interests. Not less than fourteen days prior ta¢spondent’s release, the placement agency shidil the

school district where the respondent will be atieadchool and transfer all necessary recordsudtict,

but not limited to the respondent’s course of siudgdits earned and academic record.

(i) If the placement agency has reason to belihgéethe respondent may have a disability or

if the respondent had been found eligible to rezspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, loithe
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limited to, the steps that the placement agencydian and will be taking to ensure that the l@chlcation

agency makes any necessary referrals or arrangepdoial educational evaluations or services, as

appropriate, and provides necessary records immeddia accordance with state and federal law.

(iii) If the respondent is not subject to article sifkie- of the education law and does not elect to
participate in an educational program leading higa school diploma, such plan shall include, buitlye
limited to, the steps that the agency with whiah tasspondent is placed has taken and will be taking

assist the respondent to become gainfully employeshrolled in a vocational program following redea
85. The opening paragraph of subdivision 2, thenmgeparagraph of subdivision 3,

subdivision 5, subdivision 6 and paragraphs (b)(@haf subdivision 7 of section 355.5 of the fanaburt
act, the opening paragraph of subdivision 2 an@g®ning paragraph of subdivision 3 as amended by
chapter 145 of the laws of 2000, subdivision 5 pagraph (b) of subdivision 7 as added by chaptdr
the laws of 1999, subdivision 6 as amended by@edtiof part B of chapter 327 of the laws of 2087
paragraph (d) of subdivision 7 as amended by chagte of the laws of 2000, are amended and a new

subdivision 10 is added to such section to redd|ksvs:

Where a respondent is placed with a commissionsoafl services or the office of children and

family services pursuant to subdivision two, thoedour of section 353.3 of this [article] p&dr a period

of twelve or fewer months and resides in a fostené or_in anon-secure or limited secufi@cility:

Where a respondent is placed with a commissionsoatl services or the office of children and

family services pursuant to subdivision two, thoedour of section 353.3 of this [article] p&dr a period

in excess of twelve months and resides in a fégiare or in a non-secure or limited secia@lity:

5. A petition for an initial or subsequent permaryehearing shall be filed by the office of children
and family services or by the commissioner of da®avices with whom the respondent was placedh Suc
petition shall be filed no later than sixty dayspto the end of the month in which an initialsubsequent

permanency hearing must be held, as directed idigslon two of this section. The petition shall be

accompanied by a permanency report that conforrisetoequirements of subdivision (c) of section one

thousand eighty-nine of this act.

6. The respondent and his or her attorney shahbé be notified of the hearing and of the

respondent’s right to be heard and a copy of thengeency petition and accompanying report filed in

accordance with subdivision five of this sectioalsbe served on the respondent’s attorfidne foster
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parent caring for the respondent or any pre-adegdarent or relative providing care for the resgod
shall be provided with notice of any permanencyingaheld pursuant to this section by the office of
children and family services or the commissionesaifial services with whom the respondent was gdlace
Such foster parent, pre-adoptive parent and relatinall have the right to be heard at any suchrgar
provided, however, no such foster parent, pre-adeiarent or relative shall be construed to baréypo
the hearing solely on the basis of such noticermid to be heard. The failure of the foster parpng-
adoptive parent, or relative caring for the [child$pondento appear at a permanency hearing shall
constitute a waiver of the right to be heard arthdailure to appear shall not cause a delay of the
permanency hearing nor shall such failure to appear ground for the invalidation of any order essby
the court pursuant to this section.

(b) in the case of a respondent who has attaireeddb of [sixteen] fourteethe services needed, if

any, to assist the respondent to make the tranditoon foster care to independent living;

(d) with regard to the completion of placement oedeby the court pursuant to section 353.3 or
355.3 of this [article] partwhether and when the respondent: (i) will benred to the parent or parents
(ii) should be placed for adoption with the locaimamissioner of social services filing a petitiom fo
termination of parental rights; (iii) should beaatd for legal guardianship; (iv) should be placed
permanently with a fit and willing relative; or (8hould be placed in another planned permaneniglivi

arrangement that includes a significant connedtican adult willing to be a permanency resourcetier

child if the office of children and family services tietlocal commissioner of social services has
documented to the court a compelling reason fardehing that it would not be in the best interafsthe
respondent to return home, be referred for ternunaif parental rights and placed for adoptionceth

with a fit and willing relative, or placed with adal guardian; and

10. If the order resulting from the permanency imepextends the respondent’s placement pursuan

to section 355.3 of this part in a foster homear-secure or limited secure facility or if the resdent

continues in such placement under a prior ordtagfement or an extension thereof, the order or an

attachment to the order incorporated into the obgaeference shall include:

(a) a description of the plan to facilitate visiatbetween the respondent and his or her family;

(b) a service plan aimed at effectuating the pesney goal; and

(c) a direction that the parent or parents or opigeson or persons legally responsible for the
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respondent shall be notified of any planning cagrfees, including those held pursuant to subdivitiose

of section four hundred nine-e of the social s&awiaw, of their right to attend the conferencesl, their

right to have counsel or another representativaprpanion with them.

Where the court determines that reasonable efifottsee form of services or assistance to the

respondent and his or her family would furthermspondent’s needs and best interests and thefareed

protection of the community and would make it pbkesfor the respondent to safely return home aonése

the transition to independent living, the court magtude in its order a direction for a local sé&arvices,

mental health or probation official or an offic@lthe office of children and family services oficé of

mental health, as applicable, to provide or arrdogéhe provision of services or assistance to the

respondent and his or her family. Such order reggra local social services official shall not indé the

provision of any service or assistance to the nedeot and his or her family that is not authoriged

required to be made available pursuant to the gathiltd and family services plan then in effectaimy

order issued pursuant to this section, the couytmequire the official to make periodic progressais to

the court on the implementation of such order. 8tioh of such order shall be subject to punishment

pursuant to section seven hundred fifty-three efjtidiciary law.

A copy of the court’'s order and the attachmentdl $ieagiven to the respondent and his or her

attorney and to the respondent’s parent or pamrigher person or persons legally responsibléhfer

respondent. The order shall also contain a nataeit the respondent remains in foster care ftedn of

the most recent twenty-two months, the agency wiilch the respondent is placed may be require@wy |

to file a petition to terminate the parental rightghe parent or parents of the respondent.

86. Section 736 of the family court act is amenblgddding a new subdivision (4) to read as

follows:

(4) In any proceeding under this article, the cehdll cause a copy of the petition and noticénef t

time and place to be heard to be served upon amguastodial parent of the child, provided that dldelress

of such parent is known to or is ascertainableheycburt. Service shall be made by ordinary fils$€ mail

at such parent’s last known residence. The faibdfigich parent to appear shall not be cause fayddlthe

proceedings.

87. Subdivision (a) of section 741 of the familydoact, as amended by chapter 41 of the laws of

2010, is amended and a new subdivision (d) is atlwedch section to read as follows:
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(a) At the initial appearance of a respondentpnazeeding and at the commencement of any
hearing under this article, the respondent andhiser parent or other person legally responsiimédis or
her care shall be advised of the respondent's tagtemain silent and of the respondent’s rightdo
represented by counsel chosen by him or her arthiger parent or other person legally responsitdis
or her care, or by an attorney assigned by thet cmaler part four of article two. [Provided, howgubat
in] In the event of the failure of the respondent's gaventher person legally responsible for his ardeae
to appear, after reasonable and substantial éf&sbeen made to notify such parent or responsédrkon
of the commencement of the proceeding and sudhliafppearance, the court shall appoint an attoiorey
the respondent and shall, unless inapproprédse, appoint a guardian ad litem for such respondad in
such event, shall inform the respondent of sudhtsign the presence of such attorney and any caraet

litem.

(d) Whenever an attorney has been appointed bfathéy court to represent a respondent in a

proceeding under this article pursuant to subdiviga) of this section, such appointment shall ioomt

without further court order or appointment durimgaxder of disposition issued by the court, an

adjournment in contemplation of dismissal, or axigesion or violation thereof, or any permanency

hearing, other post-dispositional proceeding orappAll notices and reports required by law shall

provided to such attorney. Such appointment slgticue unless another appointment of an attorasy h

been made by the court or unless such attorneysregkaication to the court to be relieved of hiher

appointment. Upon approval of such applicationdaddieved, the court shall immediately appointthap

attorney to whom all notices and reports requirethty shall be provided. The attorney shall betkatito

compensation pursuant to applicable provisionawffbr services rendered up to and including digipos

of the petition. The attorney shall, by separag@iagtion, be entitled to compensation for servieslered

after the disposition of the petition. Nothing Imst section shall be construed to limit the autiyaf the

court to remove an attorney from his or her assemm

88. Subdivision (a) of section 756 of the familyidoact is amended by adding new paragraphs (iii)

and (iv) to read as follows:

(iii) The local commissioner of social serviceghe relative or suitable person with whom the

respondent has been placed under this sectionsshatit a report to the court, the attorney for the

respondent and the presentment agency, if anyatastthan thirty days prior to the conclusion lod t

placement period; provided, however, that wherddbal commissioner of social services or the redabr
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suitable person with whom the respondent has beeedfiles a petition for an extension of the plaent

and a permanency hearing pursuant to section $evsred fifty-six-a of this part, such report shadl

submitted not later than sixty days prior to thteedan which the permanency hearing must be heldhatl

be annexed to the petition.

(iv) The permanency hearing report submitted iroed@nce with paragraph (iii) of this subdivision

shall conform to the requirements of subdivisionafcsection one thousand eighty-nine of this act shall

contain recommendations and such supporting datsaapropriate. The permanency hearing report, as

well as the report submitted not later than thildys prior to the conclusion of the placement shalude,

but not be limited to, a plan for the release eflispondent to the custody of his or her parepamnts or

other person or persons legally responsible foréepondent’s care, or to another permanency aligen

as provided in paragraph (iv) of subdivision (dkettion seven hundred fifty-six-a of this partr Fo

purposes of this paragraph, “placement agency’l séfalr to the commissioner of social servicesror a

authorized agency under contract with the commissiof social services with whom the respondent has

been placed.. The release plan shall provide &sifsi

(1) If the respondent is subject to article sixtxefof the education law or elects to participate

in an educational program leading to a high schdgmbma following release, such plan shall incluiohet,

not be limited to, the steps that the placement@gbas taken and will be taking in conjunctionhithie

local education agency to ensure the immediatdlarent of the respondent in an appropriate school o

educational program leading to a high school diglamthin five business days of release or, if stgdbase

occurs during the summer recess, immediately upercémmencement of the next school term. The

placement agency shall ascertain the school caldraia the school district and shall, to the extent

possible, work with the school district so that tineing of respondent’s release from the progragh an

enrollment in school are minimally disruptive fbetrespondent and further his or her best interkisis

less than fourteen days prior to the respondeak&sase, the placement agency shall notify the dchisivict

where the respondent will be attending school samisfer all necessary records, including, but imoitéd

to the respondent’s course of study, credits eaane€dacademic record.

(2) If the placement agency has reason to belieaEthe respondent may have a disability or

if the respondent had been found eligible to rezspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, loithe
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limited to, the steps that the placement agencydian and will be taking to ensure that the l@chlcation

agency makes any necessary referrals or arrangepdoial educational evaluations or services, as

appropriate, and provides necessary records immeddia accordance with state and federal law.

(3) If the respondent is not subject to articlaysikve of the education law and elects not to

participate in an educational program leading higa school diploma, such plan shall include, hottlre

limited to, the steps that the placement agencydian and will be taking to assist the respontient

become gainfully employed or to be enrolled in aatmnal program immediately upon release.

89. Section 756 of the family court act is ameneddding a new subdivision (d) to read as

follows:

(d) Where the respondent is placed pursuant testhigon, the dispositional order or an attachment

to the order incorporated by reference into theosthall include:

(i) a description of the visitation plan, includiagy plans for visits and/or contact with the

respondent’s siblings;

(i) a service plan, if available. If the serviceup has not yet been developed, then the servase pl

must be filed with the court and delivered to thesentment agency, attorney for the respondenparent

or parents or other person or persons legally respte for the care of the respondent no later thiaaty

days from the date the disposition was made: and

(iii) a direction that the parent or parents orastherson or persons legally responsible for

care of the respondent shall be notified of anypilag conferences to be held pursuant to subdivificee

of section four hundred nine-e of the social sawviaw, of their right to attend the conferencesl. af their

right to have counsel or another representativaorpanion with them.

A copy of the court’s order and attachments shaljiiven to the respondent and his or her

attorney and to the respondent’s parent or pamridgher person or persons legally responsibl¢hfercare

of the respondent. The order shall also contaiot@ethat if the respondent remains in placement f

fifteen of the most recent twenty-two months, theracy with which the respondent is placed may be

required by law to file a petition to terminate tharental rights of the parent or parents of tispeadent.

810. Subdivision (a), subdivision (b) and the opgrparagraph and paragraphs (ii), (iii) and
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(iv) of subdivision (d) of section 756-a of the filrcourt act, subdivision (a) as amended by secs0 of
chapter 309 of the laws of 1996, subdivision (ki) #re opening paragraph and paragraphs (ii),aig (iv)
of subdivision (d) as amended by section 4 of Bast chapter 327 of the laws of 2007, are amenaedsa

new paragraph (v) is added to such subdivisionodg¢ad as follows:

(a) In any case in which the [child] respondeas been placed pursuant to section seven hundred
fifty-six, the [child] respondenthe person with whom the [child] respondbat been placed or the
commissioner of social services may petition thercto extend such placement. Such petition sheaflled
at least sixty days prior to the expiration of gegiod of placement, except for good cause showinbno

event shall such petition be filed after the orddiexpiration date. The petition shall be accomgainy a

permanency report that conforms to the requiremainpsiragraph (iii) of subdivision (a) of secticgven

hundred fifty-six of this part.

(b) The court shall conduct a permanency hearimgeming the need for continuing the

placement. The [child] respondettie person with whom the [child] respondbat been placed and the
commissioner of social services shall be notifieduzh hearing and shall have the right to be htackat.

A copy of the petition and accompanying permangapprt shall be served on the respondent’s attorney

At the conclusion of the permanency hearthg, court may, in its discretion, order an extensf

the placement for not more than one year, which imelyde a period of post-release supervision and

aftercare, or may direct that the respondent beeglan probation for not more than one year, putsizsa

section seven hundred fifty-seven of this parmay order that the petition for an extension otphaent

be dismissedThe court must consider and determine in itsrorde

(i) in the case of a [child] respondemho has attained the age of [sixteen] fourfelea services
needed, if any, to assist the [child] respondemhake the transition from foster care to indejge living;

(ii) in the case of a [child] respondepiaced outside New York state, whether the oudtafe
placement continues to be appropriate and in teeiberests of the [child] respondefand]

(iv) whether and when the [child] respondgt) will be returned to the parent; (B) should be
placed for adoption with the social services offidiling a petition for termination of parentaghts; (C)
should be referred for legal guardianship; (D) stidne placed permanently with a fit and willingatave;

or (E) should be placed in another planned perntdivemg arrangement that includes a significant
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connection to an adult willing to be a permanemspurce for the respondahthe social services official

has documented to the court a compelling reasoddtmrmining that it would not be in the best iagtrof
the [child] respondertb return home, be referred for termination ofgodal rights and placed for adoption,
placed with a fit and willing relative, or placedtiva legal guardian; and where the [child] resporievill

not be returned home, consideration of appropnmgtate and out-of-state placements|.]; and

(v) with regard to the placement or extension atpment ordered by the court pursuant to

section seven hundred fifty-six of this part, theps that must be taken by the agency with whieh th

respondent is placed to implement the plan forassesubmitted pursuant to paragraphs (iii) andofiv)

subdivision (a) of such section, the adequacy o gilan and any modifications that should be made t

such plan.

811. Subdivisions (e) and (f) of section 756-ahef ftamily court act are re-lettered
subdivisions (f) and (g) and a new subdivisionigeddded to read as follows:

(e) If the order from the permanency hearing exdéghd respondent’s placement or if the respondel

continues in placement under a prior order, themod an attachment to the order incorporatedtimto

order by reference shall include:

(i) a description of the visitation plan, includiagy plans for visitation and/or contact with

the respondent’s siblings;

(ii) a service plan aimed at effectuating the peremty goal; and

(iii) a direction that the parent or parents orestherson or persons legally responsible for the

care of the respondent shall be notified of anypiag conferences to be held pursuant to subdivigicee

of section four hundred nine-e of the social s&wiaw, of their right to attend the conferenceas afitheir

right to have counsel or another representativaprpanion with them.

A copy of the court’s order and the service plaallde given to the respondent and his or her

attorney and to the respondent’s parent or pamrdgher person or persons legally responsibl¢hfercare

of the respondent. The order shall also contaiotiee that if the respondent remains in foster éare

fifteen of the most recent twenty-two months, therecy may be required by law to file a petition to

terminate the parental rights of the parent ormaref the respondent.

812. This act shall take effect on the ninetiety aléer it shall have become a law.
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2. Truancy allegations in child protective and passin need of supervision (PINS)
proceedings in Family Court
[F.C.A.88735, 742, 1012, 1035]

The enactment of a statutory presumption for diearsf Persons in Need of Supervision (PINS)
proceedings in 2005 has succeeded in linking texuipbuth and their families to services without nieed
for court intervention in thousands of cases statewn cases alleging truancy and school misbehavi
brought by a school district or local educatiorggracy, the legislation contained an important neqoent
for the designated lead county PINS diversion agémtreview the steps taken by the school district
local educational agency to improve the youthsmathnce and/or conduct in school and attempt tageng
the school district or local educational agencfunther diversion attempts, if it appears from savithat
such attempts will be beneficial to the youth. ity Court Act 8735(e)(iii)]. This requirement hhad the
salutary effect of engaging school officials in firecess of resolving school problems, thus obwgti
unnecessary court involvement. Neither diversiognages nor ultimately the Family Court can be exgabc
to resolve educational problems without the involeat of educators.

However, the pleading and documentation mandatedety truancy and other school-related
problems only applies to cases in which the paaépetitioner is a school district or local educaal
agency and thus has had no applicability in NewkY@ity, where parents, not school officials, iniia
PINS proceedings. This has created a serious digpatreatment of youth depending upon wherenm t
State they reside, a disparity of constitutionagymiude. Compliance with the requirement for PINS
petitioners to plead and to attach documentatiom fthe lead diversion agency regarding diligenrgsfto
resolve PINS problems, including truancy, has ledd to be a non-waivable jurisdictional defectuieiqg
dismissal and, at the appellate stage, revessain the Matter of Joseph C,9 A.D.3d 1245, 951
N.Y.S.2d 450 (% Dept., 2012); In the Matter of Nicholas R, 91 A.D.3d 1321, 937 N.Y.S.2d 654"(4
Dept., 2012); In the Matter of Leslie M.Carol M.D, 47 A.D.3d 716, 849 N.Y.S.2d 612'{Dept., 2008);
In the Matter of Rajan M.35 A.D.3d 863 (2d Dept., 2006). Thus, PINS patisi containing identical
truancy or school misbehavior allegations, butalefit regarding pleading and documentation of dieer
efforts, are subject to dismissal if filed outsiew York City but not if filed in New York City. Heplly
important, youth with alleged school-related protgeoutside New York City have the right to the
involvement of the local school district or eduoatl agency both in taking steps to prevent thegfibf a
PINS petition and, if those efforts have not prosancessful, in working with the lead diversionrageon
further diversion efforts deemed beneficial to jineeniles.

The lack of education officials to initiate PINStitiens in New York City has been long-standing
and has had the side effect of increasing thejfiiheducational neglect proceedings against paréstthe
Vera Institute noted, in its repoRgethinking Educational Neglect for Teenagers: Newat&gies for New
York StatgNov., 2009) at p. 20, “Only 405 attendance officend 3,004 guidance counselors serve more
than one million school children in the citysee also, Getting Teenagers Back to Sctrethinking New
York State’s Response to Chronic AbsdNeza Inst.,Oct., 2010) at p. 6. Parents of NewKkY®ity youth,
working with the local PINS diversion agency, thogsar the burden of addressing their children’sricyar
school misbehavior without any responsibility oa tfart of professional educators to make priorrefftm
alleviate the problems. Parents who fail to fileINS petition as suggested by a school officialbose
attempts to resolve a school-related problem aseegessful all too often find themselves the sulgéc
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educational neglect petitions, as the filing okaicational neglect petition is often threatened as
consequence of parental failure to file a PINStietiagainst his or her child. The Vera Institugpart, in
fact, documented that educational neglect petitasrsnore prevalent in New York City. Nineteen petc
of children reported to the state child abuse aatireatment hotline in New York City in 2008 inckaian
allegation of educational neglect, compared tgpncent statewiddrethinking Educational Neglect for
Teenagerssupra,p. 4. Child protective agencies, like PINS divensagencies, cannot resolve school-
related problems without the engagement of edusa@iearly, a comprehensive response to both
education-related PINS and educational neglecscsta¢ewide is warranted that will bring educatorthe
table as part of the solution, both pre- and pesitipn.

The Family Court Advisory and Rules Committee isgmsing this measure to amend both Article 7
and Article 10 of the Family Court Act. With respéa PINS proceedings, the proposal would remedy th
geographic disparity by amending Family Court A¢88 to require designated lead PINS diversion
agencies to review and document efforts by schistdicts to resolve truancy or school misbehawoali
PINS proceedings containing such allegations. Simsewould apply regardless of who is the poténtia
petitioner, the 2005 statutory requirement woulddmee applicable statewide. Second, again regardfess
who is the potential petitioner, the measure reguihe lead diversion agency to notify the lochbst
district or educational agency of conferenceshab ¢ducators can provide assistance in resoliimg t
problems, whether through school transfers, evialugior other efforts. Moreover, where these effbdve
proven unsuccessful and a PINS petition has béhdileging truancy or other school-related proble
Family Court Act 8736 would be amended to requheg the school district or local educational agency
must be notified of the court proceeding and majobed as a necessary party and enlisted to peovid
assistance “where the court determines that sutitipation and /or assistance would aid in thehason
of the petition.” Significantly, flexibility may bafforded to school officials so that the assistaihey
provide to the lead diversion agency at the diversiage, as well as their participation in couocpedings
where warranted, would not unduly interfere withittschedules.

Further, in a provision affecting PINS proceedistggewide, the measure would amend Family
Court Act 8742 to permit the Family Court to reRdENS proceedings to diversion agencies not simpbnu
the juvenile’s initial court appearance but at atage in the proceeding. Frequently, the potefdral
diversion of a PINS proceeding without adjudicatampears subsequent to the juvenile’s first appeara
Allowing flexibility for the Family Court to refea matter for diversion at any point will fulfill éhstatutory
goal of the 2005 PINS diversion statute, thatdasguoid unnecessary PINS adjudications and costly
placements.

In order to minimize the unnecessary filing of eatlimal neglect petitions against parents, the
measure would add similar provisions that, in éffaould establish a rebuttable presumption in faxfo
diversion. Child protective agencies would enl &id of education officials in resolving educatib
neglect problems without the need for court intatia and, if court intervention is nonethelessuiszf,
the Family Court would be authorized to engage tivethe process of resolving the petitions. Fitse,
definition of educational neglect in Family Courtt/81012(f) would be amended to require proof of
parental failure to provide educational servicethtochild “notwithstanding the efforts of the sohdistrict
or local educational agency and child protectiveray to ameliorate such alleged failure prior ®filing
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of the petition,” thus making the failure to resmkducational problems through diversion a presgiguio
filing. Second, Family Court Act 81031 would recuithat these efforts be recited in the petitioanglwith
“the grounds for concluding that the educationabpgms could not be resolved absent the filing of a
petition.” As allegations in the petition, they wdutherefore, need to be proven by a preponderahttes
evidence in accordance with Family Court Act 81®36Finally, a notice of pendency of the petition i
accordance with Family Court Act 81035 would havéé¢ sent to the local educational agency or school
district identified by the child protective agenés in proposed Family Court Act 8736, in ordert ttie
education agency or school district may be enligteappropriate cases to provide necessary assestan
Family Court Act 81035 would be amended to autletie Family Court to join the school district océl
educational agency as a necessary party “whereotimt determines that such participation and /or
assistance would aid in the resolution of the joetit

Many schools already make efforts to resolve chiits truancy and misbehavior without either
PINS or educational neglect proceedings and faelsehools the measure would simply require them to
indicate what these efforts are in the increasingtg cases in which such efforts fail. The 200¢aVe
Institute report provides encouraging evidenceuotsss in addressing school-related problems in
jurisdictions in which the professional educatioo@inmunity takes an active role. Public Schoolrb5 i
Bronx County was cited as an example where a cdmepsave approach taken by a school principal has
resulted in an impressive 94% attendance rdiat pages 20-21. Likewise, where PINS, neglect and
juvenile delinquency petitions have been filedeEtounty Family Court has a dedicated judge whth) wi
team comprised of representatives of the schot¢syand the departments of probation, mental heaith
social services, as well as treatment providers hlaa success in improving children’s school atiecd
and grades, while sharply minimizing out-of-homagaimentsld. at pages 14-15.

At the same time, the 2009 Vera Institute repatyell as the October, 2010 follow-up report,
document the ineffectiveness of placing the but#aly upon child protective agencies and parents t
address children’s educational problems throughtraily Court. Child protective workers generalighk
“specialized skills, relationships, or experieneguired to navigate the education system, diagieaseing
needs, and advocate for the educational rightewatthy” Further, “only a few counties have preveativ
services programs that focus on engaging teenagechiool; where these services exist, the need far
exceeds the programs’ capacitieSgtting Teenagers Back to School, supre?.

While both the 2009 and 2010 Vera Institute repsuggest that the educational neglect statute
should be repealed as it applies to youth 13 aterpthe Committee is concerned that such a stegdwo
simply result in the youth being relabelled as PiN®iout necessarily providing professional assistain
resolving their educational problems. Far moreatiife — and consistent with other recommendatiartbe
reports — would be approaches to both PINS andatidnal neglect cases that make educators paitners
the resolution of the problems they identify, prafdy without the need for court intervention. In
recommending blended funding among social senacéseducation agencies to address teen truancy, the
2010 Vera report suggests that the mechanism “drmuflexible and avoid involving the family in the
child protective or PINS systemdd. at p.6. Concomitantly, as the tragic case of NiagnBrown
demonstrated, educational problems reported t&thie child abuse and maltreatment hotline somstime
reflect just the “tip of the iceberg,” thus warnagtinvestigation and possible intervention by ¢héd
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protective system and, if necessary, the FamilyrGehere the initial school-related complaint tuma to
be only a hint of a much larger, more complex peobbf child maltreatment.

The Committee’s proposal recognizes that a compishe approach that amends both the
education PINS and educational neglect statutesaded in order to avoid unnecessary court intéiven
and effectively resolve children’s educational peofis. Educators must play a vital role in both RS
and child protective processes and must be avaitaldbe called upon to assist in diverting botlegaties
of cases from the court system where possible. @/petitions are filed in Family Court, educatioficéls
must be notified and, in appropriate cases, joaseparties so that they may be enlisted to paatieim
resolving education issues. The Committee’s prdpagdach would enhance both the diversion and the
Family Court processes on a statewide basis foragun-related PINS and educational neglect
proceedings, would be enormously helpful in engutivat professional educators become part of the
solution for educational problems.

Proposal

AN ACT to amend the family court act, in relatianttuancy allegations in persons in need of sup&Emwi
and child protective proceedings in family court

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Paragraph (iii) of subdivision (d), gaegph (ii) of subdivision (g) and subdivision (H) o
section 735 of the family court act, as amendedhapter 57 of the laws of 2005, are amended toasad

follows:

(d)(iii) where the entity seeking to file a petitics a school district or local educational ageoicy

where the parent or other potential petitionergatks that the proposed petition will include tiwyaand/or

conduct in school as an allegatidhe designated lead agency shall review the sédges by the school

district or local educational agency to improve ybath's attendance and/or conduct in school aedat
to engage the school district or local educati@aggncy in further diversion attempts, if it appdanm

review that such attempts will be beneficial to yoeth. Where the school district or local eduaadio

agency is not the potential petitioner, the degmphéead agency shall provide notice to it of aogference

with the potential petitioner in order to enable #thool district or local educational agency &isithe

designated lead agency to resolve the truancylmad$dehavioral problems of the youth so as to atevihe

need to file a petition or, at minimum, to resallie education-related allegations of the proposiign.

(9) (i) The clerk of the court shall accept a peti for filing only if it has attached thereto the
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following:

(A) if the potential petitioner is the parent ohet person legally responsible for the youth, aceot
from the designated lead agency indicating then@ibar to the filing of the petition as the poiaint

petitioner consented to and actively participatediversion services; and

(B) a notice from the designated lead agency gjdhiat it has terminated diversion services becaus
it has determined that there is no substantialitiked that the youth and his or her family willnsdit from

further attempts, and that the case has not bemessfully diverted; and

(C) where the proposed petition contains allegatimitruancy and/or school misbehavior, whether

or not the school district or local education ageisdhe proposed petitioner, a notice from thagieged

lead agency regarding the diversion efforts unétertaand/or services provided by the designated lead

agency and/or by the school district or local etinocal agency to the youth and the grounds for kmiicg

that the educational problems could not be resaoiesgnt the filing of a petition under this article

(h) No statement made to the designated lead ageroyany agency or organization to which the

potential respondent has been referprtbr to the filing of the petition, or if the pion has been filed,

prior to the time the respondent has been notthatlattempts at diversion will not be made or hasen
terminated, or prior to the commencement of a fiacting hearing if attempts at diversion have not
terminated previously, may be admitted into evideaica fact-finding hearing or, if the proceedigg i

transferred to a criminal court, at any time ptea conviction.
§2. Section 736 of the family court act is ameniddding a new subdivision 4 to read as follows

(4) Where the petition contains allegations of mieygand/or school misbehavior and where the

school district or local educational agency is thet petitioner, the court shall cause a copy op#tiion

and notice of the time and place to be heard tsebeto the school district or local educationaray

identified by the designated lead agency in itscegbursuant to subparagraph

(C) of paragraph (ii) of subdivision (q) of sectiseven hundred thirty-five of this article. Whehne tourt

determines that participation and /or assistandfd®gchool district or local educational agencyldaid

in the resolution of the petition, the school dettor local educational agency may be joined lgydburt as

a necessary party and may be asked to providdassesin accordance with section two hundred fiftg-

of this act.
83. Subdivision (b) of section 742 of the familyudoact, as amended by chapter 57 of the laws of
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2005, is amended to read as follows:

(b) At the initial appearance of the responderd,dburt shall review any termination of diversion
services pursuant to such section, and the docatn@mof diligent attempts to provide appropriatevgces

and determine whether such efforts or servicesigeovare sufficient [and]lhe courtmay, at any time,

subject to the provisions of section seven hunétrag-eight of this article, order that additiordiVersion
attempts be undertaken by the designated lead agEme court may order the youth and the pareotloer
person legally responsible for the youth to pgstite in diversion services. If the designated kgehcy

thereafter determines that [thetase referred for diversion efforts under thidieadas been successfully

resolved, it shall so notify the court, and thertghall dismiss the petition.

84. Subparagraph (A) of paragraph (i) of subdivigi®) of section 1012 of the family court act, as
amended by chapter 469 of the laws of 1971, is dexkto read as follows:

(A) in supplying the child with adequate food, dlioig, shelter or education in accordance with the
provisions of part one of article sixty-five of tbducation law, or medical, dental, optometricadwungical

care, though financially able to do so or offerea@ificial or other reasonable means to do so, dhertase

of an alleged failure of the respondent to prowdacation to the child, notwithstanding the effaftshe

school district or local educational agency andidchiotective agency to ameliorate such allegeldriai

prior to the filing of the petitionor

85. Section 1031 of the family court act is amenigddding a new subdivision (g) to read as

follows:

(0) Where a petition under this article containsb@gation of a failure by the respondent to pdevi

education to the child in accordance with artickysfive of the education law, reqgardless of wiestBuch

allegation is the sole allegation of the petitithe petition shall recite the efforts undertakenhsy

petitioner and the school district or local edumadil agency to ameliorate such alleged failurerpadhe

filing of the petition and the grounds for concloglithat the educational problems could not be vesbol

absent the filing of a petition under this article.

86. Section 1035 of the family court act is ameniogddding a new subdivision (g) to read as

follows:

(0) Where the petition filed under this article tains an allegation of a failure by the respondent

provide education to the child in accordance witltlke sixty-five of the education law, the counad
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cause a copy of the petition and notice of the time place to be heard to be sent to the schaoictlisr

local educational agency identified by the petidioim the petition in accordance with subdivisigh df

section one thousand thirty-one of this article,ai¢hthe court determines that such participatiah/an

assistance would aid in the resolution of the &titsuch school district or local educational ayyemay be

joined by the court as a necessary party and magked to provide assistance in accordance witiogec

two hundred fifty-five of this act.

87. This act shall take effect on the ninetieth afagr it shall have become a law
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3. Adjournments in contemplation of dismissal ansb&inded
judgments in child abuse and neglect proceedings
[F.C.A. 881039, 1053, 1071]

Long-standing uncertainty regarding the consequeatadjournments in contemplation of
dismissal and suspended judgments in child pretegiioceedings has hindered the ability of the kami
Courts to utilize these important mechanisms feoleng child protective cases without the neednfiare
drastic alternatives, such as out-of-home fostex placements. The Family Court Advisory and Rules
Committee is, therefore, submitting a proposal&oify and fill gaps in the statutory framework tvit
respect to both of these options.

The proposal would make clear that an adjournmreabntemplation of dismissal may be ordered
either before the entry of a fact-finding ordeibefore the entry of a final disposition. It wouldumtain the
current law permitting an adjournment in contemplabf dismissal to be ordered upon the consetitef
parties and child’s attorney prior to the entryadact-finding order. Preserving the 1990 amendrent
Family Court Act 81039(e) that followed from the@bof Appeals decision in Matter of Marie, B2
N.Y.2d 352 (1984), if the Family Court finds a \atibn of the conditions of the adjournment andmest
the matter to the Family Court calendar, the panentld be entitled to a fact-finding hearing on traginal
child abuse or neglect petition prior to the cabeaacing to the dispositional stage. Eliminating th
confusing and overly limiting phrase “upon a faaing hearing,” the proposal makes clear that an
adjournment in contemplation of dismissal may iadtbe ordered ‘[a]fter the entry of a fact-findioigler
but prior to the entry of a dispositional orderS@upon motion by any party or the child's attorheysuch
a case, the consent of the petitioner child prateetgency and child’s attorney would not be reephiput
both would have a right to be heard regarding thesitions. In the event the matter is restoreith¢o
Family Court calendar as a result of a violatiorthaf conditions of the adjournment, the matter woul
proceed to disposition no later than thirty dayerahe application to restore the matter to tHenziar,
unless an extension for “good cause” is grantetheyCourt. In all cases, the Family Court wouldénty
state reasons on the record for adjourning a casentemplation of dismissal.

The proposal also clarifies that an adjournmembintemplation of dismissal may be extended for
up to one year, either upon consent of the paatielschild’s attorney (if prior to fact-finding) éor good
cause upon the respondent’s consent (if afterfiading and prior to disposition). If a violatiori the
conditions of the adjournment is alleged, the adjment period is tolled pending a determinatiorardmg
the alleged violation. Additionally, sixty days @rito the expiration of the adjournment, the clpitdtective
agency must submit a report to the Family Countiiggand child’s attorney regarding compliancehwtiite
conditions. If there has been no violation of tdgarnment in contemplation of dismissal and the
adjournment in contemplation of dismissal has ma&rbextended, the petition would be deemed disthisse
and, in the case of a post-fact-finding ACD, thet-finding itself would be deemed vacated. If tloeit
finds a violation, the Family Court may extend &@D, possibly with new or different conditions, oy
restore the matter to the calendar for fact-findiog pre-fact-finding ACD's) or for dispositiona(f post-
fact-finding ACD's).

During the period of the adjournment, the Familyu@avould not be authorized to place the child
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pursuant to Family Court Act 81055 and the adjowentimay not be conditioned upon the child’s volmnta
placement pursuant to Social Services Law 8358¢ee it as necessary under sections 1024 or 1022 of t
Family Court Act, the child could not be removeainfrhome during the adjournment period. These
amendments are necessary in light of the factdi&tren remanded or placed in foster care,
notwithstanding the adjournment in contemplationlismissal of the underlying proceeding, are not
eligible for Federal foster care reimbursement ufdie I\V-E of theSocial Security Actt goes without
saying that if the case warrants dismissal follgnarperiod of adjournment, the Court would not bie &
find that retention in the home would be contrarytte child’s best interests, as is required byNbw

York State and Federaldoption and Safe Families Adbr Federal foster care eligibilitgeeFamily Court
Act 81027(b); Social Services Law §358-a(3); Pubhgv 105-89.

Like the provisions regarding adjournments in comkation of dismissal, the dispositional
alternative of suspended judgment in child protectiases has long generated confusion, because the
Family Court Act is largely silent regarding prooees for its issuance, as well as its ultimate eqoences.
Similar to the amendments made in 2005 and 206@&maily Court Act 8§633? the suspended judgment
provisions applicable to permanent neglect caBesptoposal would amend Family Court Act 81053 to
require that the order suspending judgment conterduration, terms and conditions of the ordee Th
order would also require a warning in conspicuaurst phat failure to comply may lead to its revaoat
and to issuance of any other order of dispositia might have been made under Family Court Ac6810
at the time the judgment was suspended. A coplyeobtder must be furnished to the respondent.

The proposal would add clarity regarding procedaggsicable when a parent has successfully
complied with the conditions of a suspended juddmBme order suspending judgment must include a dat
for a review by the Court and parties of the paseztampliance no later than 30 days prior to theiretion
of the suspended judgment period. In addition goekisting requirements for progress reports 9@ détgr
issuance of the order and as ordered by the Gberproposal would require a report no later th@ual&ys
prior to the suspended judgment’s expiration.

Consistent with the observation of the Supreme Céyupellate Division, Third Department, in
Matter of Baby Girl W, 245 A.D.2d 830 (3d Dept., 1997), the Committgetgposal provides that at the
end of a successful period of a suspended judgrtientinderlying order of fact-finding would not
automatically be vacated; nor would the reportren$tatewide Central Register of Child Abuse and
Maltreatment automatically be sealed or expungathét, as in Matter of Makynli N1,7 Misc.3d
1127(A), 2007 N.Y.Slip Op. 52162 (Fam. Ct., Monfoe., 2007) (Unreported), the parent could apply to
the Family Court, pursuant to Family Court Act 810fr an order vacating the order of fact-findargd
dismissing the proceeding in accordance with subidiv (c) of section 1051 of the Family Court Act the
ground that the aid of the Court is no longer reggiiand that the dismissal would be in the childréest
interestsSee alsdMatter of Crystal S.74 A.D.3d 823 (2 Dept., 2010); Matter of Araynah. B34 Misc.3d
566, 939 N.Y.S.2d 239 (Fam. Ct., Kings Co., 208lich a dismissal would then provide the parent with
grounds to seek administrative relief in termsea#lmg or expungement of the State Central Regisfort.
As the Family Court, Monroe County, noted in itsliea opinion in the case,

33 Seel. 2005, c. 3: L. 2006, c. 437.
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[A] suspended judgment neither condones Resporgleatlectful action, nor does it
necessarily eradicate the finding. [Citation ondijte

Matter of MN 16 Misc.3d 499, 506 (Fam. Ct., Monroe Co., 20@mnificantly, it is the requirement of
this procedural step.e., the motion under Family Court Act 81061, thatidguishes the outcome of a
successful suspended judgment from that of an athoent in contemplation of dismissal. A suspended
judgment may thus be an appropriate dispositiazases in which the Court determines that a futhdisal
of the proceedings, including vacatur of the faethihg, should not be automatic.

Concomitantly, the Committee’s proposal amendgtbeedures to be followed in the event that the
parent does not comply with the conditions of gpsasled judgment. While chapter 519 of the Laws of
2008 amended Family Court Act 81052(a) to clatifytta disposition of suspended judgment may not be
combined with that of placement of a child, theryrhe cases where a temporary removal of a child ma
be necessary pending the outcome of a motion @r ¢odshow cause alleging a violation of a suspgnde
judgment. Thus, just as a Family Court may remogRila from home if necessary for the child’'s
protection pending disposition of a child proteetproceeding, pursuant to Family Court Act 8104W(g)
so, too, the Committee’s proposal would permitdbevening of a hearing and, if needed, the temgorar
removal of child from his or her home pending tesalution of a violation proceeding.

The Committee’s proposal provides needed clarityatt the provisions regarding adjournments in
contemplation of dismissal and the dispositionusended judgment, thus enhancing the usefulness of
these options for the resolution of child abuse reglect proceedings in Family Court. Both of these
options are critically important to promote andsa®e the well-being of children and their famils
providing opportunities for families to access s&#8 in order to repair the problems that prededaourt
action without the disruption and, all too ofteme trauma of out-of-home placement.

Proposal

AN ACT to amend the family court act, in relatianadjournments in contemplation of dismissal and
suspended judgments in child protective proceedmgse family court

The People of the State of New York, representé&skimate and Assembly, do enact as follows:

Section 1. Section 1039 of the family court actae®nded chapter 707 of the laws of 1975,
subdivisions (a), (b), ( ¢), (d) and (e) as amermedhapter 41 of the laws of 2010 and subdivigfpas
amended by chapter 6010f the laws of 1985, is agtktwiread as follows:

81039. Adjournment in contemplation of dismissa).({) Prior to [or upon] the entry & fact-
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finding [hearing] orderthe court mayupon a motion by [the petitioner with the consgfrthe respondent
and] any party othe child's attorney with the consent of all gggtand the child’s attornegr upon its own
motion with the consent of [the petitioner, thep@sdent] all partieand the child's attorney, order that the

proceeding be ["]adjourned in contemplation of dssal.[" Under no circumstances shall the coureord

any party to consent to an order under this selction

(ii) After entry of a fact-finding order but prido the entry of a dispositional order, the couryma

with consent of the respondent and upon modibany party or the child’s attorney or upon itgnomotion

without requiring the consent of the petitioneatiorney for the child, order that the proceediag b

adjourned in contemplation of dismissal. The patiér, respondent and attorney for the child hanghd to

be heard with respect to the motion

(iii) The court may make [such] ander_under this sectiamly after it has apprised the respondent

of the provisions of this section and it is saéidfthat the respondent understands the effectobf su

provisions._Under no circumstances shall the conglér any party to consent to an order under #a8en.

The court shall state its reasons on the recordrfigring an adjournment in contemplation of disais

under this section.

(b) An adjournment in contemplation of dismissaisadjournment of the proceeding for a period
not to exceed one year with a view to ultimate assial of the petition in furtherance of justicethe case

of an adjournment in contemplation of dismissabmathie entry of a fact-finding order, such dismlissa

includes vacatur of the fact-finding order.

(i) Upon the consent of the petitioner, the respondedtthe child's attorney, the court may issue ar

order extending [such] theeriod_of an adjournment in contemplation of dssal issued pursuant to

paragraph (i) of subdivision (a) of this sectioiopto the entry of a fact-finding ordéwsr such time and

upon such conditions as may be agreeable to thiegar

(ii) For good cause shown and with the consenh@fréspondent, the court may, on its own motion

or on motion of any party or the attorney for tihddcand after providing notice and an opportuhitype

heard to all parties and the attorney for the clisisiuie an order extending an adjournment in cqpitgion

of dismissal issued pursuant to paragraph (iiubdsvision (a) of this section after entry of atffinding

order for such time and upon such conditions aslmean the best interests of the child or childndrmo are

the subjects of the proceeding.
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(iii) The court shall state its reasons on the rédor extending an adjournment in contemplation of

dismissal under this subdivision, including itssaas for changes in the terms and conditions if an

(c) [Such]_Theorder [may] shalinclude terms and conditions [agreeable to thégsaand to the

court, provided that such terms and conditionguirtherance of the best interests of the childhiideen

who are the subjects of the proceeding simall include, but not be limited ta,requirement that the child

and the respondent be under the supervision ol mtotective agency during the adjournment period

Except as provided in subdivision (g) of this sattian order pursuant to section one thousand =N

or section one thousand fifty-five of this artisleall not be made in any case adjourned undesdtiton;

nor shall an order under this section contain aitimm requiring the child or children to be placed

voluntarily pursuant to sections three hundreg-#ight and three hundred eighty-four-a of the @loci

services lawin any order issued pursuant to this section,Hsgency] the petitioneshall be directed to
make a progress report to the court, the partidglachild's attorney on the implementation ofsaer,
no later than ninety days after the issuance dif suder[, unless the court determines that thes factl

circumstances of the case do not require suchtsefmbe made] and shall submit a report pursuant t

section one thousand fifty-eight of this articlelater than sixty days prior to the expiration lod brder

The [child protective agency] petitionsinall make further reports to the court, the paréind the child’s

attorney in such manner and at such times as tm @y direct.

(d) Upon application of the respondent, the petgif,] orthe child's attorney or upon the court's
own motion, made at any time during the duratiotheforder, if the child protective agency hasefail
substantially to provide the respondent with adégjgapervision or to observe the terms and comditad
the order, the court may direct the child protec@gency to observe such terms and conditions vt
adequate supervision or may make any order augtbparsuant to section two hundred fifty-five oeon

thousand fifteen-af this act.

(e) [Upon application of] If, prior to the expirati of the period of an adjournment in contemplation

of dismissal, a motion or order to show causedesi fbythe petitioner or the child's attorney or upon the

court's own motion, made at any time during theation of the order, [the] that alleges a violatadrihe

terms and conditions of the adjournment, the pevidtie adjournment in contemplation of dismissal i

tolled as of the date of such filing until the @if an order disposing of the motion or ordertiows cause.

Thecourt may_revoke the adjournment in contemplatibdismissal andestore the matter to the calendar
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or the court may extend the period of the adjoumtmecontemplation of dismissal pursuant to suisilim

(b) of this sectionif the court finds after a hearing on the alleg@dation that the respondent has failed

substantially to observe the terms and conditidrieorder or to cooperate with the supervisinidch

protective agency. [In such event] Where the cbastrevoked the adjournment in contemplation of

dismissal and restored the matter to the calendar:

(i) in the case of an adjournment in contemplatbdismissal issued prior to the entry of a fact-

finding order unless the parties consent to an order pursaa#dtion one thousand fifty-one of this [act]
article or unless the petition is dismissed upon the aansethe petitioner, the court shall thereupon
proceed to a fact-finding hearing under this agtiob later than sixty days after [such] #pplication to

restore the matter to the calendarless such period is extended by the court fodgmuse shown; or

(i) in the case of an adjournment in contemplatddismissal issued after the entry of a fact-

finding order, the court shall thereupon proceed tlispositional hearing under this article norl&tan

thirty days after the application to restore thdterao the calendar, unless such period is extbbgdhe

court for good cause shown

(iii) The court shall state its reasons on the rédor revoking an adjournment in contemplation of

dismissal and restoring the matter to the calendder this subdivision.

(f) If the proceeding is not [so] restored to tladeadar as a result of a finding of an allegedatioh

pursuant to subdivision (&) of this section anithéf adjournment in contemplation of dismissal it no

extended pursuant to subdivision (b) of this sectilbe petition is, at the expiration of the adjouent_in

contemplation of dismissgleriod, deemed to have been dismissed by the ofuttherance of justice

[unless an application is pending pursuant to susidn (e) of this section]. If [such applicatiangranted]

the court finds a violation pursuant to subdivis{ehof this sectiornthe petition shall not be dismissed and

shall proceed in accordance with the provisionsugh subdivision (e).

(9) Notwithstanding the provisions of this sectidgra motion or order to show cause is filed

alleging a violation pursuant to subdivision (e}hif section and the court finds that removahef ¢hild

from the home is necessary pursuant to sectiorimmesand twenty-seven of this article during the

pendency of the violation motion or order to sh@awuse the court[,] may, at any time prior to dismisshl o

the petition pursuant to subdivision (f), issueoather authorized pursuant to section one thousaedty-

seven of this article. Nothing in this section $patclude the child protective agency from taking
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emergency action pursuant to section one thousesty-four of this article where compelled by tkents

of that section. If the violation is found and thatter is restored to the calendar, the court maenfurther

orders in accordance with subdivision (e) of tlst®n

82. Section 1053 of the family court act, as adaedhapter 962 of the laws of 1970 and

subdivision (c) as amended by chapter 41 of the w2010, is amended to read as follows:

81053. Suspended judgment. (a) Rules of court dieéilhe permissible terms and conditions of a
suspended judgment. These terms and conditionkrelzeé to the acts or omissions of the paremtioer

person legally responsible for the care of thedchil

(b) The maximum duration of any term or conditidrasuspended judgment is one year, unless th
court finds at the conclusion of that period, updmearing, that exceptional circumstances require a

extension thereof for a period of upan additional year. The court shall state itsara®n the record for

extending a period of suspended judgment undesthidivision, including its reasons for changetha

terms and conditions, if any.

(c) Except as provided for herein, in any ordenéskpursuant to this section, the court may require
the child protective agency to make progress regorthe court, the parties, and the child's agtpion the
implementation of such order. Where the order spadsition is issued upon the consent of the paatiels
the child's attorney, such agency shall reporhéocourt, the parties and the child's attorneyater than
ninety days after the issuance of the order, urtfessourt determines that the facts and circunsstanof

the case do not require such report to be made.

(d) The order of suspended judgment must set fhehduration, terms and conditions of the

suspended judgment, and must contain a date céstasncourt review not later than thirty days ptio the

expiration of the period of suspended judgment. dider of suspended judgment also must state in

conspicuous print that a failure to obey the orday lead to its revocation and to the issuancepioader

that might have been made at the time judgmentswagended. A copy of the order of suspended judgme

must be furnished to the respondent.

(e) Not later than sixty days before the expiratbithe period of suspended judgment, the petitione

shall file a report, pursuant to section one thoddédty-eight of this article, with the family couand all

parties, including the respondent and his or heray, the attorney for the child and intervendrany,
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regarding the respondent's compliance with thederhthe suspended judgment. The report shall be

reviewed by the court on the scheduled court ditéess a motion or order to show cause has besh fil

prior to the expiration of the period of suspengettiment alleging a violation or seeking an extensif

the period of the suspended judgment, the termiseodlisposition of suspended judgment shall be ddem

satisfied. In such event, the court’s jurisdictmrer the proceeding shall be terminated. Howewerorder

of fact-finding and the presumptive effect of sticiding upon retention of the report of suspectedsa

and neglect on the state central reqister in aecme with paragraph (b) of subdivision eight oftieecfour

hundred twenty-two of the social services law stethain in effect unless the court grants a mdbypthe

respondent to vacate the fact-finding pursuanettien one thousand sixty-one of this article.

83. Section 1071 of the family court act, as amdrimechapter 437 of the laws of 2006, is amendec

to read as follows:

81071. Failure to comply with terms and conditiohsuspended judgment. If, prior to the
expiration of the period of the suspended judgmeemiotion or order to show cause is filed thatgatethat
a parent or other person legally responsible fdrill's care violated the terms and conditions of a
suspended judgment issued under section one thibdifisrthree of this article, the period of thespended

judgment shall be tolled as of the date of suéhdipending disposition of the motion or order to show

cause, If a motion or order to show cause alleginlation has been filed and the court finds teatoval

of the child from the home pending dispositiontaf totion or order to show cause is necessary aairsu

to section one thousand twenty-seven of this artible court may issue an order pursuant to suttfoee

one thousand twenty-seven. Nothing in this seahmall preclude the child protective agency fronirtgk

emergency action pursuant to section one thousesty-four of this article where compelled by teents

of that sectionlf, after ahearing on the alleged violatiotihe court is satisfied by competent proof that th

parent or other person violated the order of sudpefudgment, the court may revoke the suspengion o
judgment and enter any order that might have besgterat the time judgment was suspended or maydxte

the period of suspended judgment pursuant to sidioliv(b) of section one thousand fifty-three déth

article. The court shall state its reasons for kevapor extending a period of suspended judgmedeuthis

section

84. This act shall take effect on the ninetieth afagr it shall have become a law.
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4, Family offenses committed by juveniles
under the age of eighteen
[F.C.A. 8812(1)]

As part of the 2005 New York State budget, the sladjire enacted landmark legislation
significantly expanding the requirements for seggito be provided to children and families as a
means of preventing unnecessary prosecutions atly coit-of-home placements of Persons in Need
of Supervision (PINS)Seel..2005, c. 57. Unfortunately, all too often, prosgons of juveniles by
their parents under the family offense provisioh€ominal Procedure Law 8530.11 et seq., and
Article 8 of the Family Court Act are becoming aidly escalating means of evading the clear
requirements and protections for youth, as wethadamily services available, under the 2005 PINS
legislation.SeePeoplev. Simmey R, 12 Misc.3d 1189(A), 824 N.Y.S.2d 765, 2006 WI32%79,

2006 N.Y.Slip Op. 51500 (Unreported opinion) (Cri@t., Kings Co., July 5, 2006). The increase in
the PINS age ceiling to 18, thus expanding thesgliction of the Family Court to address family
dysfunction involving older adolescents, was naoagpanied by any change in the statutes
according the Family Court exclusive jurisdictioreofamily offenses involving juveniles not
criminally responsible by reason of age, genejgailgniles under the age of 16 or, in the case of
juvenile offenses prosecuted in criminal courts,8or 15SeeCrim. Proc. Law §8530.11(1); Penal
Law 8810.00(18), 30; Fam. Ct. Act 8812(1).

The Committee is proposing legislation, thereftoeslose that loophole by specifying that
family offenses alleged to have been committedulbgniles under the age of 18 against their parents
or guardians should be dealt with as Persons il dé8upervision (PINS) proceedings in
accordance with Article 7 of the Family Court Actther than as family offense proceedings pursuant
to the Criminal Procedure Law or Article 8 of thankily Court Act. The extension of PINS
jurisdiction to juveniles up to the age of 18 ahd tielineation of diversion requirements that ninest
followed in such cases collectively reflect theaclkegislative intent that intra-familial problems
arising between parents and children in such casasd be addressed through utilization of the
comprehensive statutory framework of Article 7.

Article 8 of the Family Court Act is an inapproggarehicle for proceeding against juveniles
as it lacks important statutory protections, somesttutionally required and some required by
Federal law, applicable to juveniles, includingeiralia, the right to an attorney, proof beyond a
reasonable doubt, consideration for adjustmentvarsion, detention and placement in juvenile
facilities separate and apart from adults, andrgrdedisposition appropriate to their needs arst be
interestsSee, e.g.Family Court Act 88249, 304.1, 308.1, 342.2, 257220, 734, 735, 754. The
rights to legal representation and to proof beyameéasonable doubt have been held to be of
constitutional magnitude and, under New York laxe, equally applicable in juvenile delinquency
and PINS proceedingSeeln re Gault 387 U.S. 1 (1967); In re Winshif97 U.S. 358 (1970); In re
Iris R., 33 N.Y.2d 987 (1974). Unlike attorney represtatain Article 8 proceedings pursuant to
section 262 of the Family Court Act, legal repreéagan in juvenile delinquency and PINS cases is
presumptively non-waivabl&eeFamily Court Act §249-a.
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The remedies of exclusion and incarceration aviglady family offense proceedings under
both the Criminal Procedure Law and Article 8 ateolly inappropriate when applied in the context
of dependent children prosecuted by their parenggiardiansSeePeoplev. Simmey R, supra;

Paula Sv. Steven $.154 Misc.2d 567 (Fam. Ct., Ulster Co., 1992)P&ula S the Family Court,
Ulster County, substituted a PINS petition for milg offense petition on the ground that PINS
proceedings offer more appropriate disposition@raatives, including placement in treatment,
rather than jail, facilities. Parents have a respmlity to support their children until the age2i

and may be charged with abusing or neglecting thnetihthe children reach the age of Bee

Family Court Act 88413(1), 1012; Social Servicesvl&101. Unmarried minors may not obtain
public assistance independent of their parents tinety reach the age of 18eeSocial Services Law
8131(6). Thus, orders of protection excluding resjemts from their homes, a common remedy in
family offense cases, should not be permitted sesanvolving juveniles under the age of 18, as thi
remedy would relegate children to the streets withmeans of support. Further, incarceration in jail
for violations of orders of protection, authoriagader Article 8 for up to six months per violation,
contravenes Federal law when applied to juvendpaeadents. The proscription against confinement
of juveniles in adult jails, lock-ups and prisonsntained in New York law [Family Court Act 88
304.1(2), 720(1)], is required as a condition @&t&funding under the Fededalvenile Justice and
Delinquency Prevention Act of 1974 U.S.C. 85633(a)(13). No authority exists untieicle 8 or
under the Executive Law to detain or place childrearged with family offenses in juvenile
facilities.

The PINS statute provides full protection for uiesi of family offenses committed by
juveniles against parents and guardians, whildkheasame time, furthering the special needs of
juveniles and retaining the constitutional anduttal protections applicable to them. PINS cases
may be initiated by petitions filed, inter alia, pgace or police officers, parents or legal guaisiar
“any person who has suffered injury as a resulhefalleged activity of a person alleged to be in
need of supervision, or a witness to such activigeFamily Court Act 8733. Article 7 authorizes
issuance of orders of protection and temporaryrsrdeprotection, permits detention in juvenile
non-secure detention and foster care facilitiemppropriate cases, permits orders of restitutiod, a
provides for dispositions in juvenile programsdegld specifically to the juveniles’ needs and their
presenting problem&eeFamily Court Act 88 720, 740, 754, 758-a, 759c8iArticle 7 contains
each of these remedies, the Family Court Act shbaldmended to prohibit adjudication of a
juvenile both for a family offense and as a PINBe Qual adjudications of 15-year old Latoya D.
under both Articles 7 and 8 of the Family Court Akbuld have been deemed both inappropriate and
unnecessanbeeMarsha Cv. Latoya D, 224 A.D.2d 522, 638 N.Y.S.2d 129 (2d Dept., 19&&ve
to app. denied88 N.Y.2d 804 (1996), and Matter of Latoyg P24 A.D.2d 524, 638 N.Y.S.2d 128
(2d Dept., 1996)eave to app. denie@®8 N.Y.2d 804 (1996).

By requiring that juveniles who commit family offees against their parents or guardians be
dealt with pursuant to Article 7, rather than Ali8, of the Family Court Act,, the Family Court
Advisory and Rules Committee proposal will asstied family offenses committed by such juveniles
are addressed appropriately and in accordancebaithState and Federal law.
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Proposal

AN ACT to amend the family court act, in relatianwarrants and orders of protection in persons in
need of supervision cases and family offenses caw@anipy juveniles

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. The opening paragraph of subdivisiohgeotion 812 of the family court act, as

separately amended by chapters 341 and 405 chawsedf 2010, is amended to read as follows:

The family court and the criminal courts shall haeacurrent jurisdiction over any
proceeding concerning acts which would constitigerderly conduct, harassment in the first degree,

harassment in the second degree, aggravated harassnthe second degree, sexual

misconduct, forcible touching, sexual abuse intkivel degree, sexual abuse in the second degree as
set forth in subdivision one of section 130.60h& penal law, stalking in the first degree, stajlim

the second degree, stalking in the third degreékisg in the fourth degree, criminal mischief,
menacing in the second degree, menacing in the deigree, reckless endangerment, criminal
obstruction of breathing or blood circulation, sgalation in the second degree, strangulationen th
first degree, assault in the second degree, assahk third degree or an attempted assault betwee
spouses or former spouses, or between parent dddcletween members of the same family or
household except that if the respondent would eatrbminally responsible by reason of age

pursuant to section 30.00 of the penal law, therfaimily court shall have exclusive jurisdictioneov

such proceeding. Family offenses alleged to haea semmitted by a child under the age of

eighteen against a parent or quardian shall beeaddd in accordance with article seven, rather than

this article, of this actNotwithstanding a complainant's election to praceefamily court, the

criminal court shall not be divested of jurisdictito hear a family offense proceeding pursuant to
this section. In any proceeding pursuant to thislar a court shall not deny an order of protettior
dismiss a petition, solely on the basis that thie acevents alleged are not relatively

contemporaneous with the date of the petitionctivelusion of the fact-finding or the conclusion of
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the dispositional hearing. For purposes of thiglart"disorderly conduct” includes disorderly

conduct not in a public place. For purposes of dhile, "members of the same family or
household" shall mean the following:

82. This act shall take effect on the ninetieth aftgr it shall have become a law and shall

apply to petitions filed on or after such effectoete.
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5. Conditions of orders of protection in matrimedni
proceedings and procedures and remedies for \oakbf orders
of protection, including probation, in Family Coartd matrimonial proceedings
[F.C.A. 88430, 446-a, 550, 552, 655, 656-a, 845:84D.R.L. 88240, 252]

TheFamily Protection and Domestic Violence Interventfxct of 1994vas accompanied by
a legislative finding that “there are few more @ewnt or more serious problems confronting the
families and households of New York than domestiewce. ...The victims of family offenses must
be entitled to the fullest protections of the casild criminal laws.” L.1994, c. 222, 81. To thatlen
concurrent civil and criminal jurisdiction was prded both for initial issuance and for enforcement
of orders of protection. In addition to enhancinigninal penalties for violations of orders of
protection, subsequent amendments strengtheneéefercement remedies, both in Family and
Supreme Courts, most recently, the firearms licemskesurrender remedies contained in the recently
enacted “SAFE” ActSee, e.g.L.1996, c. 644; L.1999, c. 606, 635; L. 2013, tldwever,
fragmentation and gaps in the civil enforcement/jmions of both the Family Court Act and the
Domestic Relations Law impede fulfillment of theprise of the 1994 legislation as well as the
effectiveness of later enactments.

The Family Court Advisory and Rules Committee hegatbped a legislative proposal
designed to ensure equity and provide a clear moguifor civil enforcement of orders of protection
in both Family and Supreme Courts. The proposaifiea that all of the violation procedures and
consequences contained in Article 8 of the Famdui€Act govern violations of orders of protection
and temporary orders of protection issued in famifgnse, child support, paternity, child custody,
visitation, divorce and other matrimonial proceeginthus building upon the incorporation in chapter
1 of the laws of 2013 of firearms license and sosjm® remedies into these provisions of the Family
Court Act and Domestic Relations Law. Significanttyvould incorporate conditions of orders of
protection contained in the Family Court familyefte and custody provisions that had been omitted
from the conditions enumerated for orders of prid@an matrimonial orders of protection,
specifically, conditions regarding participationdatterers’ education programs and compensation for
medical care and treatment.

Additionally, consistent with chapter 579 of thealsaof 2003, the proposal would amend
Family Court Act 8841(c) to authorize the Familyuiato place a respondent on probation for a
period of up to two years or, where an order ofguotion pursuant to Family Court Act 8842 has
been issued for five years, a period of up to jigars. Since Family Court Act 8841 explicitly
authorizes concurrent issuance of both an ordpraifation and an order of protection as a
disposition of an Article 8 family offense procemgli consistency in the law dictates that the donati
of both orders should be the same. Indeed, wheRahely Court Act was first enacted in 1962, both
the duration of probation and of orders of protativere set at one ye&eel.1962, c. 686. Clearly,
the duration of probation supervision over a resleon in a family offense matter should be
coextensive with the duration of the order of pctt, i.e., coextensive with the period of time
determined by the Family Court as the period neggge protect a victim of family violence from
suffering further violence.
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Violation procedures would be clarified by the imparation by reference in sections 430,
446-a, 550, 552, 655 and 656-a of the Family CAattof the following:

* the procedures contained in Family Court Act 8&%diling a violation petition, serving
notice upon, and, if necessary, apprehending Sporelent, and obtaining either a determination in
Family Court or a transfer of the matter to a cnaticourt;

* the remedies contained in Family Court Act §884@3d 846-a that are available to the
Family Court once a willful violation of an ordef protection or temporary order of protection has
been found? and

* the options contained in Family Court Act 8847 dovictim of an alleged act constituting a
family offense to seek the filing of an accusatiastrument in a criminal couft,as well as to file a
new family offense petition or a violation petition

Further, section 846-a of the Family Court Act wbhe amended to more clearly delineate
the powers of the Family Court to impose sanctigmsn a finding of a willful violation of an order
of protection or temporary order of protection amanodify or issue a new order of protection or
temporary order of protection. The Court’s authotdt place a violator on probation and to require,
as a condition of probatiomter alia, that the violator participate and pay the co$® loatterer’s
education program would be articulated — a recontfaigon consistent with the statutorily-required
evaluation of the 1994 legislation by the New Y@&tlate Office for the Prevention of Domestic
Violence and Division of Criminal Justice ServiégsVhere a violator is already on probation, the
Court would be authorized to revoke or modify tihdep of probation and order any other remedy.
Additionally, the proposal would clarify the Cowrthpower to compel payment of the protected
party’s legal fees and costs, fees and costs éochiid’s attorney, restitution and medical expasnse
as well as the Court’s authority to suspend anrastigisitation or require that visitation be
supervised. None of these are new powersralpbowers currently exercised by the Co8ez, e.g.
Matter of Ch.Bv. J.U,, 5 Misc.3d 1004, 2004 WL 2334311 (Sup. Ct., NO6., 2004)(Unrep.)
(supervised visitation ordered).

Finally, consolidating several provisions, the meg would also enumerate the options

34 In child support and paternity cases, these reraedieild be available in addition to those alreadyijoled
for violations of child support orders pursuaniicle 4, Part 5 of the Family Court Act.

% This option is, of course, circumscribed by consatiens of prosecutorial discretion and, if thenedats of
the crime alleged are identical to those allegeal Family Court violation petition, by constitutairdouble jeopardy
principles.SeeUnited States. Dixon, 509 U.S. 688 (1993); PeopleWood, 95 N.Y.2d 509 (2000); People
Arnold, 174 Misch.2d 585 (Sup. Ct., Kings Co., 1997).saant to chapter 125 of the L. 1999, a complaisant’
election to proceed in Family Court does not diestiminal court of jurisdiction to proceed.

36 Family Protection and Domestic Violence Interventict of 1994: Evaluation of the Mandatory Arrest
Provisions: Third Interim Report to the Governordatiie LegislaturéOct., 2000), pp. 14, 30.
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available to the Court to commit the violator ti far up to six months per violatioti,revoke or

suspend a firearms license, order a violator if@bgo receive a firearms license and direct the
surrender of firearms. A similar enumeration ofcroément remedies would be enumerated in
section 240(3-d) and incorporated by referenceatiean 252(9) of the Domestic Relations Law.

With increased issuance of temporary and permaoreets of protection in matrimonial
proceedings, specificity in the Domestic Relatibaw with respect to the consequences for
violations is absolutely critical. Section 7(b)Auticle 6 of the New York State Constitution accerd
to the Supreme Court the powers of the Family Caiereby conferring authority upon the Supreme
Court to apply the provisions in Article 8 of tharfily Court Act in matrimonial proceedings.
However, the explicit articulation in the Domed®elations Law of the full range of powers of the
Supreme Court with respect to violations of oradrgrotection and temporary orders of protection
would add needed clarity to the statutory framewsrl would facilitate a more effective response to
domestic violence incidents occurring in the cohtehmatrimonial proceedings.

By prescribing the procedures and remedies foatimhs of orders of protection and by
authorizing Family Court probation periods to bextensive with the duration of family offense
orders of protection, this proposal will signifitgnenhance the capacity of Family and Supreme
Courts to provide strong civil remedies — meanihgfternatives to criminal prosecutions — to protec
victims of domestic violence and provide accourtigtfior their abusers.

Proposal

AN ACT to amend the family court act and the doneastiations law, in relation to conditions of
orders of protection in matrimonial proceedings aindations of orders of protection and
temporary orders of protection and probation inrmmatnial and family court proceedings

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 430 of the family court aansended by adding a new subdivision (d) to

read as follows:

(d) If a respondent is brought before the courféidure to obey a temporary order of

protection issued pursuant to this section, suelgedl violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitioindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

37 Consecutive terms may be imposed for each violatioident. Walkewr. Walker, 86 N.Y.2d 624 (1995).
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violation of an order issued under this articlellsh@ governed by parts five and seven of thishati

82. Section 446-a of the family court act, as ddaechapter 1 of the laws of 2013, is

amended to read as follows:

8446-a. Firearms; surrender and license suspemnsioocation and ineligibility; issuance or

violation of order of protection or temporary oraémprotection Upon the issuance of an order of

protection or temporary order of protection, or mgoviolation of such order, the court shall make
determination regarding the suspension and revmtatfia license to carry, possess, repair or despos
of a firearm or firearms, ineligibility for suchligense and the surrender of firearms in accorelanc

with section eight hundred forty-two-a of this d€t respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation shall b

governed by sections eight hundred forty-two-ahelmndred forty-six, eight hundred forty-six-a

and eight hundred forty-seven of this act; providesvever, that an alleged violation consisting of

nonpayment of support in violation of an order esunder this article shall be governed by parts

five and seven of this article.

83. Section 550 of the family court act is amenblgddding a new subdivision (d) to read as

follows:

(d) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelyedi violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eidinindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

violation of an order issued under this articleadicle four of this act shall be governed by péiits

and seven of article four of this act.

84. Section 552 of the family court act, as adoedhapter 1 of the laws of 2013, is amended

to read as follows:

8552. Firearms; surrender and licenspesusion, revocation and ineligibility; issuance or

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, or mgoviolation of such order, the court shall make a
determination regarding the suspension and rewarcafia license to carry, possess, repair or despos

of a firearm or firearms, ineligibility for suchli@ense and the surrender of firearms in accordance
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with section eight hundred forty-two-a of this dtt respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation sha&l b

subject to sections eight hundred forty-two-a, elaimdred forty-six, eight hundred forty-six-a and

eight hundred forty-seven of this act; providedybeer, that an alleged violation consisting of

nonpayment of support in violation of an order essunder this article or article four of this acal

be governed by parts five and seven of article @&duhis act.

85. Section 655 of the family court act is amenlgddding a new subdivision (e) to read as

follows:

(e) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelgedl violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitioindred forty-six-a and eight hundred forty-seven

of this act.

86. Section 656-a of the family court act, as aduedhapter 1 of the laws of 2013, is

amended to read as follows:

8656-a. Firearms; surrender and lieesuspension, revocation and ineligibility; issweaoc

violation of order of protection or temporary oraémprotection Upon the issuance of an order of

protection or temporary order of protection, or mgoviolation of such order, the court shall make
determination regarding the suspension and revmtatfia license to carry, possess, repair or despos
of a firearm or firearms, ineligibility for suchlizense and the surrender of firearms in accordance

with section eight hundred forty-two-a of this d€t respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation shall b

governed by sections eight hundred forty-two-ahelmndred forty-six, eight hundred forty-six-a

and eight hundred forty-seven of this act.

87. Subdivision (c) of section 841 of the familyudoact, as amended by chapter 222 of the

laws of 1994, is amended to read as follows:

(c) placing the respondent on probation for a gknot exceeding [one year] two years or, if

an order of protection has been issued for fiveésyparsuant to section eight hundred forty-two of

this article, a period not exceeding five yeansd requiring respondent to participate in advatts

education program designed to help end violent\aehavhich may include referral to drug and
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alcohol counseling, and to pay the costs there@fsipondent has the means to do so, provided,
however that nothing contained herein shall be deemeddaire payment of the costs of any such

program by the petitioner, the state or any palitsubdivision thereof; or

88. Section 846-a of the family court act, as aredrialy chapter 1 of the laws of 2013, is

amended to read as follows:

8846-a. Powers on failure to obey order. If a resient is brought before the court for failure
to obey any lawful order issued under this artarl@an order of protection or temporary order of
protection issued pursuant to this act or issuea tyurt of competent jurisdiction of another state
territorial or tribal jurisdiction, and if, afterdaring, the court is satisfied by competent prbaf the

respondent has willfully failed to obey [any] sumidler, the court [may] shall do one or more of the

following:

1. modify an existing order or temporary order oftpation to add reasonable conditions of

behavior to the existing order or temporary orofgprotection [,] ormake a new order of protection

or temporary order of protection accordance with section eight hundred forty-bf¢his part,

[may] ororder the forfeiture of bail in a manner consisteith article five hundred forty of the

criminal procedure law if bail has been orderedspant to this act[, may];

2. place the respondent on probation in accordawtbesubdivision (c) of section eight

hundred forty-one of this article upon such cowdis as the court shall direct, which may include,

but not be limited to, a direction that the resparidarticipate in a batterer’'s education program

designed to help end violent behavior, which majude referral to drug and alcohol counseling,

and to pay the costs thereof if the respondenthemeans to do so, provided, however, that nothing

in this subdivision shall be deemed to require parynof the costs of any such program by the

petitioner, the state or any political subdivistbereof;

3. if the respondent is already on probation purst@such section, revoke such order of

probation, modify the conditions of such probatimu/or order any other remedy under this section,

provided, however, that pending the determinatios wiolation of probation, the period of probation

shall be tolled as of the date of filing of thelakion petition or motion;

4. order the respondent to pay restitution in ataace with subdivision (e) of section eight

hundred forty-one of this article or, if the resdent has already been so ordered and has violatkd s
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order, modify such order of restitution and/or @rdey other remedy under this section;

5. order the respondent to pay the [petitioner'sjsaable and necessary counsel fees and

disbursements of any other party or parties artiéochild’s attorneyn connection with the violation

petition [where the court finds that the violatiohits order was wilful, and mayy;

6. order the respondent to provide, either direatlipy means of medical and health insurance, for

expenses incurred for medical care and treatmeihaifrom the incident or incidents forming thesiza

for the issuance of the order or its violation;

7. suspend or modify an order of visitation betwesspondent and his or her child or children or

direct that such visitation be supervised by a@em agency designated by the court and under

conditions specified by the court;

8. commit the respondent to jail for a term not teeed six months. Such commitment may be
served upon certain specified days or parts of dayble court may direct, and the court may, atiams
within the term of such sentence, revoke such susipn]_directiorand commit the respondent for the

remainder of the original sentence, or suspendeaimainder of such sentence[. If]; and

9. in accordance with subdivision three of secgmit hundred forty-two-a of this article,

immediately revoke any license possessed by regmbma carry, possess, repair and dispose of firgar

pursuant to section 400.00 of the penal law, ottierespondent ineligible for such a license, anahae

for the immediate surrender pursuant to subparadifyof paragraph one of subdivision a of section

265.20 and subdivision six of section 400.05 ofgbral law, and disposal of any firearm such

respondent owns or possessethaf court determines that the willful failure toey such order involves

violent behavior constituting the crimes of menggcireckless endangerment, assault or attemptedlassa
[and if such a respondent is licensed to carrys@ss, repair and dispose of firearms pursuantctmse
400.00 of the penal law, the court may also imntetliiaevoke such license and may arrange for the
immediate surrender pursuant to subparagraph adgraph one of subdivision a of section 26520 a
subdivision six of section 400.05 of the penal,land disposal of any firearm such respondent owns or
possesses]. If the willful failure to obey suchearthvolves [the infliction of physical injury agfined in
subdivision nine of section 10.00 of the penal tawhe use or threatened use of a deadly weapon or

dangerous instrument, as those terms are defingabidivisions twelve and thirteen of section 1®00
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the penal law] any of the behaviors or actions esmated in paragraph (a) or (b) of subdivision thake

section 842-a of this articlsuch revocation and immediate surrender purdoabparagraph (f) of

paragraph one of subdivision a of section 265.2Dsabdivision six of section 400.05 of the penal, la
and disposal of any firearm owned or possesseddpondent shall be mandatory, pursuant to

subdivision eleven of section 400.00 of the peaal |

89. Subparagraphs 7 and 8 of paragraph (a) of wshmh 3 of section 240 of the domestic
relations law are renumbered 9 and 10 and new saf@ghs 7 and 8 are added to such paragraph to

read as follows:

(7) to require the respondent to participate imidver's education program designed to help end

violent behavior, which may include referral to gand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such prograthéwarty or parties protected by the order, thtes

or any political subdivision thereof;

(8) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieist or incidents forming the basis for the isssaof

the order;

810. Paragraph (h) of subdivision 3 of section @4the domestic relations law, as amended by
chapter 1 of the laws of 2013, is amended and asubdivision 3-d is added to such section to read a

follows:

h. Upon issuance of an order of pradecbr temporary order of protection or upon a &imn of
such order, the court shall make a determinatigarcteng the suspension and revocation of a licemse
carry, possess, repair or dispose of a firearnrearims, ineligibility for such a license and therender
of firearms in accordance with sections eight headdorty-two-a and eight hundred forty-six-a of the
family court act, as applicable. Upon issuancenob@er of protection pursuant to this sectionypon a
finding of a violation thereof], the court also mdiyect payment of restitution in an amount no¢xceed
ten thousand dollars in accordance with subdiviggrof section eight hundred forty-one of such act
provided, however, that in no case shall an orfleesiitution be issued where the court determihas
the party against whom the order would be issusdcalraady compensated the injured party or where

such compensation is incorporated in a final judgnoe settlement of the action.
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Upon a finding of a willful violation of an ordef protection or temporary order of protection, toeirt

shallmake an order in accordance with subdivision thiieéthis section.

3-d. If a party is brought before the court fotde to obey an order of protection or temporary

order of protection issued by the court or by arcoficompetent jurisdiction of another state,iterial

or tribal jurisdiction and if, after hearing, theutt is satisfied by competent proof that suchyplasis

willfully failed to obey such order, the court shéb one or more of the following:

a. modify an existing order of protection or tenggrorder of protection to add reasonable

conditions of behavior to the existing order or pemary order or make a new order of protection or

temporary order of protection in accordance withdivision three of this section;

b. place the party found to have violated the oadgrotection or temporary order of protection

on probation in accordance with subdivision (c¥eftion eight hundred forty-one of the family coast

upon such conditions as the court shall directcivimay include, but not be limited to, a directibat

the party found to have violated the order of prtid@ or temporary order of protection participate

batterer’s education program designed to help @mdnt behavior, which may include referral to drug

and alcohol counseling, and to pay the costs tiidrdwe party has the means to do so; provided,

however, that nothing in this subdivision shalldee=med to require payment of the costs of any such

program by any other party, the state or any palitsubdivision thereof;

c. if the party found to have violated the ordepadtection or temporary order of protection is

already on probation pursuant to such section kesoch order of probation, modify the conditiohs o

such probation and/or order any other remedy uthgesubdivision, provided, however, that pendimg t

determination of a violation of probation, the pérof probation shall be tolled as of the datelofd of

the violation petition or motion;

d. order the party found to have violated the oaf@rotection or temporary order of protection to

pay restitution in accordance with paragraph hubfsvision three of this section or, if such pdias

already been so ordered and has violated such, ondelify such order and/or order any other remedy

under this subdivision;

e. order the party found to have violated the oodgrotection or temporary order of protection to

pay the reasonable and necessary counsel feessiise ments of any other party or parties antier t

child’s attorney in connection with the violatioetfion;
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f. order the party found to have violated the omfgprotection or temporary order of protection to

provide, either directly or by means of medical &edlth insurance, for expenses incurred for médica

care and treatment arising from the incident oidi@icts forming the basis for the issuance of tlikeioor

its violation;

g. suspend or modify an order of visitation betwdenparty found to have violated the order of

protection or temporary order of protection anddriser child or children or direct that such \aitn be

supervised by a person or agency designated kyotie and under conditions specified by the court;

h. commit the party found to have violated the o@fegrotection or temporary order of protection

to jail for a term not to exceed six months. Suammitment may be served upon certain specified days

or parts of days as the court may direct, and ¢lgtenay, at any time within the term of such seoée

revoke such direction and commit such party forrédmainder of the original sentence, or suspend the

remainder of such sentence; and

i. in accordance with subdivision three of sectdght hundred forty-two-a of the family court

act, suspend or revoke any license of the partydda have violated the order to carry, possegsire

and dispose of firearms pursuant to section 400f@0%e penal law immediately, order such party

ineligible to receive such a license and ordeilitimeediate surrender, pursuant to subparagrapf (f) o

paragraph one of subdivision a of section 265.2Dsabdivision six of section 400.05 of the penal, la

and disposal of any firearm such party owns or Eesss.

812. Paragraphs (g) and (h) of subdivision 1 ofise@52 of the domestic relations law are

relettered (i) and (j) and two new paragraphs (@) @) are added to such subdivision to read &wel

(g) to require the respondent to participate imtdner's education program designed to help end

violent behavior, which may include referral to gand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such prograthéwarty or parties protected by the order, thtes

or any political subdivision thereof;

(h) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieat or incidents forming the basis for the issignof

the order;
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811. Subdivision 9 of section 252 of the domeslatrons law, as added by chapter 606 of the

laws of 1999, is amended to read as follows:

9. Upon issuance of an order of protection or terayoorder of protection [or upon a violation of

such order], the court [may take] shall, where i@aple makean order in accordance with section eight

hundred forty-two-a of the family court act direxgithe surrender of firearms, revoking or suspemdin
party's firearms license, and/or directing thathsparty be ineligible to receive a firearms liceridpon
issuance of an order of protection pursuant togéetion [or upon a finding of a violation theredfe

court also may direct payment of restitution ineamount not to exceed ten thousand dollars in aaooel
with subdivision (e) of section eight hundred feotye of such act; provided, however, that in n@cas
shall an order of restitution be issued where thetadetermines that the party against whom therord
would be issued has already compensated the inpaeg or where such compensation is incorporated i

a final [judgement] judgmerdr settlement of the action. Upon a finding of iiful violation of an order

of protection or temporary order of protection, toeirt shall make an order in accordance with

subdivision three-d of section two hundred fortylo§ chapter.

812. This act shall take effect on the ninetiety aléer it shall have become a law and shall apply

to violations of orders of protection and temporairgers of protection committed on or after sucteda
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6. Services for youth in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88352.2, 353.2, 355.3, 355.4, 754, 756 -a5657;
Ed. L. 8112; Soc. Serv. L. 8409-e; Exec. L. §243]

In both juvenile delinquency and Persons in Neeflugdervision (PINS) cases, youth in out-of-
home care represent an ever-shrinking proportigyooth adjudicated in Family Courts in New York
State, appropriately reflecting the increased ttemdard utilization of effective evidence-based
community alternatives. But for those youth whouieg placement — and there is a minority of youth i
both categories who do — provision of adequatei@esyboth in the facilities and in the youth’s
communities to aid in their reintegration upon aske, is absolutely essential. The “Close to Home”
initiative enacted in 2012 through which juvenildidquents adjudicated by the New York City Family
Court, who require placement in non-secure faesitmust be placed with the New York City
Administration for Children’s Services for grouprhe facilities in or near the City is a salutarypste
However, provisions with statewide applicabilitg,w&ell as provisions regarding PINS, are critically
needed. Enhancement of the statutory provisiorardatg services for PINS and delinquent youth
statewide would provide a crucial element of thenpehensive response needed to the ameliorate the
disturbing picture of the New York State juvenilisgice system conveyed in the reports of the Gar&rn
Task Force on Transforming Juvenile Justice, thizéi’'s Committee for Children, Child Welfare Watch
and the United States Department of Jusfice.

The Family Court Advisory and Rules Committeghgrefore, submitting a proposal to ensure
necessary services and to increase the alternat#agigble to the Family Courts both at the dispasal
stage and later when faced with applications féemsions of placement in juvenile delinquency and
PINS proceedings. If the Family Court is to be dbleneet its responsibilities to order the “least
restrictive available alternative” that fulfillseeeds and best interests of the juveniles andyéamile
delinquency proceedings, that strikes an appraphatance of these factors with the need for ptiotec
of the community, the Court must be able to oraeded services and have a wide-range of dispaoaition
and post-dispositional options available. Withdwgse services and supports, New York State’s
investments in placement are lost. The propos&ldes, inter alia:

* delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andreststs of the juveniles and, in juvenile deliegcy
cases, that balances these factors with the neguidtection of the community;

38 SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009); Citizens’ Committee for ChildrenNdéw York,
Inside Out: Youth’s Experiences Inside New YorkeS&tdlacement Systefec., 2009)A Need for Correction:
Reforming New York’s Juvenile Justice SystBChild Welfare WatcliFall, 2009); U.S. Dept. of Justice,
“Investigation of Lansing Residential Center, LoasSett, Jr. Residential Center, Tryon Residentst€ and
Tryon Girls Center” (Findings Letter, dated Aug, 2009).
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» authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

» discretion for the Family Court to order interessupervision, which may include participation in
a community-based rehabilitative program, in confiom with probation as a disposition for adjudezht
juvenile delinquents and PINS who would otherwisglaced and, in juvenile delinquency cases, to
include electronic monitoring as a condition of trder;

* authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be placgaobation for up to one year or that, in juleni
delinquency cases, juveniles may be conditionaigtthrged;

* a requirement that “[r]Joutine, emergency or ottmental health treatment, including
administration of psychotropic medication, shaligoevided by licensed mental health professionsis a
authorized by law;” and

* a requirement that the New York State Educatiepdtment develop and implement standards
to promote school stability for youth in out-of-heroare, to require that facility educational progsa
meet State standards and generate credits for yoaithvill be recognized by local school distriated to
require local school districts to promptly enradiugh in school upon their release.

The critical elements of the proposal can be sunz@drmas follows:

1. Responsibility of the Family Court at dispositidrhe proposal requires the Family Court not
only to consider, but also to craft, a case-speoifder that meets the needs and best interetts of
juveniles and, in juvenile delinquency cases, tizd@nces these factors with the need for protectidhe
community. Analogous to section 1015-a of the Fai@burt Act, if the Court determines that there are
particular services that would facilitate the julesi successful return home, the Court would be
empowered, as part of a disposition, extensioraufgment or permanency order, to direct that the
appropriate agency arrange for or furnish themmanslide the Court and parties with progress rep@ss
in Family Court Act 81015-a, the scope of thesemdvith respect to social services officials wolodd
limited by the county child and family servicesmpthen in effect. The order must further providatth
youth under 21, who do not yet have high schodbduas, must be provided with educational services
that comport with the Education Law and regulatisosghat credits achieved would be transferable and
further, that special education services must beiged if required by the youth’s Individualized
Education Plan. The juvenile, his or her attornay his or her parent or guardian must be giverps ob
the order. Clearly, as recent reports have deneteslyif juveniles do not receive these suppdnts, t
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community, not just the juveniles, will suffér.

2. Expansion of alternatives to placeméfdaremost among the recommendations in the recent
reports on New York’s juvenile justice system is tieed to reduce the often ineffective and costly
placements in favor of increased development aitidation of community-based alternativés.
Consistent with these recommendations, the Comerstigroposal would authorize the Family Court to
direct that an adjudicated juvenile delinquentenspn in need of supervision, who would otherwise b
placed, be required to participate in an intensiygervision program for all or part of the peridd o
probation to the extent available in the countyclsa program may require participation in a comrydni
based rehabilitative program, including, among hihe evidence-based programs, such as functional
family therapy and multi-systemic therapy, thatd@voven successful in many parts of the Stateliditxp
inclusion of intensive supervision, including conmity-based programs, effectuates the mandate fbr bo
PINS and juvenile delinquency cases that the FaBulyrt direct utilization of the “least restrictive
available alternativeand that reasonable efforts be made to preven¢iplasts SeeFamily Court Act
88352.2(2); 754(2)(a).

Further, in an effort to minimize unnecessary esi@ms of placement in both juvenile delinquency
and PINS cases, the proposal would authorize thelyF&ourt to order that juveniles may be placed on
probation for up to one year or that, in juveniéigiquency cases, juveniles may be conditionally
discharged in lieu of extending or continuing ptaeat. These options may be useful where a local
probation department, often in conjunction withoeneunity-based agency, is able to provide afteroare
reentry services for a juvenile not available tiglothe placement agency. No fiscal mandates are
imposed by the provision. Local probation departiséimat do not have or do not elect to provide such
services would not be required to do so. Nor watuldlieve placement agencies from their
responsibilities to engage the youth and his oifdrily in release planning early in the placement.

Intensive supervision, especially coupled with ewice-based community programs, is a critically-
needed dispositional alternative. Enhanced Stateotesement has been available for several years fo
intensive probation supervision for adults, butdiaraller amounts have been afforded to juvenile
programs. That use of intensive probation and conityprograms can be an effective means of
addressing juvenile justice cases, while at theestme saving considerable sums of money, has been
clearly demonstrated in programs such as Esper&mbrenced Supervision and the Juvenile Justice
Initiative in New York City, as well as a variet§ grograms in Erie Counti}.Nationally, such programs

% Ibid.

O Ibid.

41 SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at 27; K. Hurley, “Homes for Teenst Nock-ups:
New York City Experiments with Keeping Lawbreakarshe Community,” inA Need for Correction: Reforming
New York’s Juvenile Justice Syster@Child Welfare Watcii4, 18, 21 (Fall, 2009); “Alternative to Jail Prams
for Juveniles Reduce City Costsriside the Budget#148 (NYC Independent Budget Office; July 11, @00
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are recognized as providing cost-effective, safermdtives to residential placeméhEvidenced-based
programs, such as functional family therapy andtirsystemic therapy, which are increasingly in use
throughout New York State, have been shown to bmtae effective than costly placements in
advancing constructive youth development and conityeafety® The alternative — placement in

facilities operated by the New York State OfficeGifildren and Family Services or contract ageneies
has become increasingly expensive, averaging &@,800 per juvenile per year, as compared to $3743
per child for Enhanced Supervision, $13,000 fordtapza and $17,000 for the Juvenile Justice
Initiative.** The enormous investment in out-of-home placemastriot paid off; a study of a large

sample of youth released from NYS OCFS facilitiesf 1991 to 1995 revealed that 89% of the boys and
81% of the girls had been rearrested by the tirag tbached the age of 28, 85% of the boys and §9% o
the girls had been convicted and 52% of the boysl®46 of the girls had been incarcerated by thaf%ag
Community-based alternatives have demonstrateldvaar recidivisnt®

With respect to PINS, the need for this proposahiderscored by the conclusions reached by the
Vera Institute of Justice in its two studies thargzcommissioned by the New York State Office of
Children and Family Services in 2001 and 260Bhe earlier study characterized detention andepiant
as the “most expensive” and “least satisfying” gigpositional and dispositional options for thegoies,
their families and the system as a whole — optibashave not been demonstrated to improve eitiger t
truancy or absconding problems that form the graaraof most PINS petitions and that have drained
resources away from more promising solutions —aeddllow-up study highlighted the efficacy of the
use of creative alternatives to detention and phace for PINS.

Significantly, not only does intensive supervisgave money, but it may also facilitate access to
Federal dollars. Funds from the Federal child welfaograms can be made available to localities for
these programs if the Office of Probation and Guioeal Alternatives within the New York State
Division of Criminal Justice Services and locallpmbon departments work in partnership with the New

42 See generallyHome-based Services for Serious and Violent @ffes, Center for the Study of Youth Policy
(Oct., 1994); M. Jones and B. Krisbetmages and Reality: Juvenile Crime, Youth Violesteé Public Policy
National Council on Crime and Delinquency (Jun€4)9p. 37 Comprehensive Strategy for Serious, Violent and
Chronic Offenders: Program Summaty.S. Dept. of Justice, Office of Juvenile Justind ®elinquency Prevention
(Dec., 1993), p. 21

3 See, e.gP. GreenwoodChanging Lives: Crime Prevention as Crime Controli®& (U.Chi. Press, 2006);
Juvenile Delinquency Guidelines: Improving Couraé&tice in Juvenile Delinquency Cag@ational Council of
Juvenile and Family Court Judges, 2005).

44 Seenote 38supra

4% SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at page 85, n. 5.

4 See, e.gkight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolmerventions Will
Cut Crime and Save Money (2007).

a7 Changing the PINS System in New York: A Studyediintiplications of Raising the Age Limit for Persams
Need of SupervisiofPINS) (Vera Inst., Sept., 2001) at pages 34 @&nging the Status Quo for Status Offenders:

New York State’s Efforts to Support Troubled T€®iesa Inst., Dec., 2004).

-171-



York State Office of Children and Family Servicesl docal social services districts. If intensive
supervision services that are provided to youtbrder to prevent placement are explicitly includethe
statewide plan for child welfare services, Federahbursement would be available as a preventive
service under Title IV-B of the Social Security A42 U.S.C.A. 88622, 623 [Social Security Act, &itl
I\V-B]. “® Federal reimbursement for child welfare servicegrevent placement of juvenile delinquents is
contemplated so long as the facilities where thetyavould have been placed are eligible for Federal
foster care funding +e., that the facilities are not secure detention gsrie forestry camps or training
schools housing over 25 juvenil&eed42 U.S.C. 8672(c) [Social Security Act, Title IM-E

With respect to juvenile delinquents, as is nowatized for pretrial detention [L. 2008, c. 57],
S0, too, the Committee’s proposal authorizes, besdot require, electronic monitoring as a didosl
condition of an intensive probation regimen. ThmNd be an adjunct to, but not a replacement kar, t
in-person contacts so vital to the success of piaigparticularly as applied to juveniles. In ligif the
requirement in section 303.1(a) of the Family Céwt that Criminal Procedure Law provisions be
“specifically prescribed” in the Family Court Act order to be applicable, this provision would pdev
the necessary analogue to section 65.10(4) of timeil@al Procedure Law, the statutory response ¢o th
decision of the Court of Appeals in PeopléMicNair, 87 N.Y.2d 772 (19965eel..1996, c. 653.
Enactment of an authorization for electronic manitgp in New York is long overdue. Significantly eth
New York State Office of Children and Family Seesaises it in its aftercare supervistdBeveral other
states utilize this option as a vital componera dfspositional plan in juvenile delinquency ca$asd
the Appellate Division, Third Department has enddriés use as a reasonable condition of probati@n i
PINS proceedingSeeMatter of Kristian CC 24 A.D.3d 930 (3d Dept., 200%ye. app. deniedd N.Y.3d
710 (2006).

To ensure quality programs, the proposal requivedNew York State Office of Probation and
Correctional Alternatives to promulgate regulatipesmitting and guiding the operation by local
probation departments of both electronic monitoangd intensive supervision programs, addressinly suc
issues as: maximum probation officer caseloadssiglieaining requirements for intensive supervisio
officers; nature and frequency of the contacts Withjuveniles, schools and other agencies; antetie
and type of supervision, treatment and other pragramponents. Further, in order to allow adequate
time for programs to be developed, the dispositialtarnatives would not take effect until the &olling
fiscal year.

48 Reimbursable "child welfare services" are definedpublic social services," directadter alia, at
"preventing or remedying, or assisting in the golubf problems which may result in the neglectysdy
exploitation or delinquency of children." 42 U.S&625(a)(1)(B) [Social Security Act, Title IV-B].HEe Federal
regulations implementing the Act enumerate coungednd other services determined to be "necessdry a
appropriate,” including "intensive, home-based faservices." 45 C.F.R. §1357.15.

4% SeeNYS OCFSElectronic Monitoring PrograntJune, 2002)[www.ocfs.state.ny.us, accessed Ja0.1D].

0 See, e.gAriz. Rev. Stat., Tit. 8, c. 3, Art. 3, §8-341 @®); Ark. Stat. Ann. Tit. 9, Subtit. 3, C. 27, SuBc
§9-27-330 (1997); West's Fla. Stat. Ann. §985.2B499); Official Code of Ga. Ann., Tit. 49, C. 4M%4A-13
(1999); Baldwin's Ohio Rev. Code Ann., Tit. XXI, §21.355 (1999); Rev. Code Wash., Tit. 13, C. 13.40,
§13.40.210(3)(b)(1999).

-172-



3. Mental health services for juveniles in out-ofife careThe proposal would amend Family
Court Act 88354 and 756 to require that “[rloutieejergency or other mental health treatment, imetud
administration of psychotropic medication, shaligoevided by licensed mental health professionsis a
authorized by law.The recent investigation by the United States Diepamt of Justice, as well as the
Governor’s Task Force artchild Welfare Watcheports, underscore the need for this provisidre T
Governor’s Task Force Report noted that 48% ohdelent youth screened by the New York State Office
of Children and Family Services upon admissionaasessed to have mental health needs and estimates
from national experts indicate that as many asttiras of juveniles in placement facilities natiade
have significant mental health neédas the Department of Justice findings letter iatkal, all too often,
professional diagnoses and treatments are notged\and psychotropic medication is not professlgnal
monitored®® The Child Welfare Watcheport specifically recommended deployment of pifeists and
psychiatric nurses to youth facilities.

4. Educational services and release plannlgrealize the goals of the release planning and
educational services provisions for both PINS amvénile delinquents and consistent with the
recommendation of the Governor’s Task Fofd@e proposal amends section 112 of the Education L
to require the New York State Department of Edarato establish and enforce standards to require
educational programs in placement facilities tovpte credits to juveniles that are then transfeteed
schools upon their release and that all schodliclistaccept and recognize such credits.

Proposal

AN ACT to amend the family court act, the educatew and the executive law, in relation to
dispositional options and services for juvenildriglents and persons in need of supervision

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Paragraphs (a) and (b) of subdivisiohs&ction 352.2 of the family court act,

®1 SeeGovernor’s Task Force on Transforming JuvenileidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009hat 59, 85 n. 1(citing S. Moore, “Mentally IlI
Offenders Strain Juvenile Justice SysteNy’ TimesAug. 9, 2009.

2u.s. Dept. of Justice, “Investigation of LansingsiRential Center, Lou Gossett, Jr. Residential @efiiryon
Residential Center and Tryon Girls Center” (Findihgtter, dated Aug. 14, 2009), at pages 6.156.6.2

%3 A Need for Correction: Reforming New York’s Juwedilstice System8 Child Welfare WatcliFall, 2009)
at p. 3.See alsoCitizens’ Committee for Children of New Yorlgside Out: Youth’s Experiences Inside New York
State’s Placement Systé®ec., 2009) at p. 5.

%4 Governor's Task Force on Transforming JuvenileidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York St&tec., 2009) at pages 62, 77.
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paragraph (a) as amended by chapter 880 of theda®835 and paragraph (b) as amended by chapter
145 of the laws of 2000, are amended to read &sifsi

(a) In determining an appropriate ordire court shall consider and direct a dispositiat

specifically meetshe needs and best interests of the respondevelaas the need for protection of the

community. If the respondent has committed a deseghfelony actthe court shall determine the
appropriate disposition in accord with section 358 all other cases$he court shall order the least

restrictive available alternative enumerated indsvision one which is consistent with the needs lbest

interests of the respondent and the need for groteaf the community. Where appropriate, the court

shall include in its order a direction for a losaktial services, mental health, developmental disab or

probation official or an official of the office @hildren and family services, office of mental hiear

office of persons with developmental disabilitias,applicable, to provide or arrange for the pioni®f

services or assistance to the respondent and hierdamily to further the goals of this sectionch

order regarding a local social services officialshot include the provision of any service oristsmce

to the respondent and his or her family that issuthorized or required to be made available puntsiga

the county child and family services plan thenffieat. In any order issued pursuant to this sectiloa

court may require the official to make periodic gness reports to the court on the implementatiosuch

order. Violation of such order shall be subjeghtmishment pursuant to section seven hundredtfifiye

of the judiciary law.

(b) In an order of disposition entered pursuargdation 353.3 or 353.4 of this chapter, or where
the court has determined pursuant to section 383Mts chapter that restrictive placement is not
required, which order places the respondent wighctimmissioner of social services or with the efiid
children and family services for placement withaarhorized agency or class of authorized agencigs o
such facilities designated by the office of childend family services as are eligible for federal
reimbursement pursuant to title IV-E of the soseturity act, the court in its order shall deteen(in that
continuation in the respondent's home would beraonto the best interests of the respondent; dnen
case of a respondent for whom the court has detedrthat continuation in his or her home would et
contrary to the best interests of the respondeat,dontinuation in the respondent's home would be
contrary to the need for protection of the commyr{it) that where appropriate, and where consisten

with the need for protection of the community, meeble efforts were made prior to the date of the

-174-



dispositional hearing to prevent or eliminate tlkeeahfor removal of the respondent from his or luené,

or if the [child] respondentvas removed from his or her home prior to the @kgional hearing, where
appropriate and where consistent with the needdtaty of the community, whether reasonable efforts
were made to make it possible for the [child] rexfentto safely return home. If the court determines tha
reasonable efforts to prevent or eliminate the rieecemoval of the [child] respondefibm the home

were not made but that the lack of such efforts asopriate under the circumstances, or consistent
with the need for protection of the community, oty the court order shall include such a findisugl

(i) in the case of a [child] respondentho has attained the age of [sixteen] fourfelea services needed,

if any, to assist the [child] responde¢atmake the transition from foster care to indejeen living. Where

the court determines that reasonable efforts iridima of services or assistance to the respondehhss

or her family would make it possible for the resgent to safely return home or to make the transiio

independent living, the court may include in itd@ra direction for such services or assistance in

accordance with paragraph (a) of this subdivisfary order of placement pursuant to section 353.3 of

this article shall provide that any respondent uienty-one years of age, who has not receivedia h

school diploma, be accorded educational servioefiding special educational services, if applieabi

accordance with the education law and requlatioomplgated by the commissioner of education in orde

that any credits accrued shall be transferabl@&yosahool to which the respondent is transferred

following the placement.

§2. Paragraphs (e) and (f) of subdivision 3 ofieac353.2 of the family court act are re-
lettered paragraphs (f) and (g) and a new paragegpk added to such subdivision to read as falow

(e) cooperate with a program of intensive supemigiy the probation department during the

period of probation or a specified portion ther¢ofthe extent available in the county, upon aifigcdn

the record by the court that, absent cooperatidin svich a program, placement of the respondentdvoul

be necessary. Such a program shall be conducttordance with regulations to be promulgated by th

division of probation and correctional alternatiee®l may require the respondent, among other

conditions, to comply with a community-based reliive program and/or a program of electronic

monitoring to the extent available in the counsypeovided by subdivision one of section two huddre

forty-three of the executive law;
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83. Subdivision 6 of section 353.2 of the familyidcact, as amended by chapter 920 of the
laws of 1982, is amended to read as follows:

6. The maximum period of probation shall not exceealyears, which may include intensive

supervision in cooperation with a community-bassuhbilitative program, in accordance with paragraph

(e) of subdivision three of this section, to théeex available up to the term of probati¢ithe court finds

at the conclusion of the original period and aftérearing that exceptional circumstances require an

additional year of probation, the court may congitloe probation for an additional year.

84. Subdivisions 2 and 4 of section 355.3 of tmeiliacourt act, subdivision 2 as added by chapter
920 of the laws of 1982 and subdivision 4 as amemgechapter 454 of the laws of 1995, are amenadled t

read as follows:

2. The court shall conduct a hearing concerninghtieal for continuing the placement. The
respondent, the presentment agency and the agethcjpwiom] whichthe respondent has been placed
shall be notified of such hearing and shall haeegpportunity to be heard [thereat]. If the pefitis filed
within sixty days prior to the expiration of therpel of placement, the court shall first determaiesuch
hearing whether good cause has been shown. If gaagk is not shown, the court shall dismiss thiéiqret

4. At the conclusion of the hearing, the court miayts discretion, order an extension of the

placement for not more than one year, which malydeca period of post-release supervision and

aftercare, or may direct that the respondent beegl@an probation for not more than one year, putsioa

section 353.2 of this part, or may direct that thatrespondent be conditionally discharged formoie

than one year, pursuant to section 353.1 of thils pamay order that the petition for an extensidn

placement be dismisse@ihe court must consider and determine in itsrorde

(i) that where appropriate, and where consistetit thie need for the protection of the community,

reasonable efforts were made to make it possiblthéorespondent to safely return to his or herdyom

(ii) in the case of a respondent who has attaihedge of [sixteen] fourteethe services needed,

if any, to assist the child to make the transifimm foster care to independent living; and

(i) in the case of a child placed outside New K state, whether the out-of-state placement

continues to be appropriate and in the best irttedshe child.
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Where the court determines that reasonable efifottsee form of services or assistance to the

respondent and his or her family would furthertéspondent’s needs and best interests and thefareed

protection of the community and would make it pbkesfor the respondent to safely return home or to

make the transition to independent living, the touway include in its order a direction for suchviazs

or assistance in accordance with paragraph (a)bafigision two of section 352.2 of this part. Sweher

regarding a local social services official shall mzlude the provision of any service or assistaiocthe

respondent and his or her family that is not autleor or required to be made available pursuartigo t

county child and family services plan then in effdde order shall provide that any respondent unde

twenty-one yvears of age, who has not receivedagtbool diploma, be accorded educational services,

including special educational services, if applieaim accordance with the education law and rdmria

promulgated by the commissioner of education irepthat any credits accrued shall be transferable t

any school to which the respondent is transfermdldviing the placement. Where the hearing on the

extension of placement has been held in conjunetitina permanency hearing, pursuant to subdivision

two of section 355.5 of this part, the court orsleall include the requirements of subdivision seven

such section.
85. Subdivision 3 of section 355.4 of the familyidaact is amended to read as follows:

3. Subject to regulations of the department oftheabutine medical, dental and mental health
services and treatment is defined for the purpok#ss section to mean any routine diagnosis or
treatment, including without limitation the admitmétion of medications or nutrition, the extractioin
bodily fluids for analysis, and dental care perfedhwith a local anesthetic. Routine mental health
treatment shall not include [psychiatric] admirasitvn of psychotropienedication unless it is part of an

ongoing mental health plan or unless it is othegvaisthorized by law. Routine, emergency or other

mental health treatment, including administratibpsychotropic medication, shall be provided by

licensed mental health professionals as authobyddw.

86. Paragraph (a) of subdivision 2 of section 75éhe family court act, as amended by chapter 7

of the laws of 1999, is amended to read as follows:

(a) In determining an appropriate order, the cebéil consider and direct a disposition that

specifically meets the needs and best interedtseafespondenthe order shall state the court's reasons
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for the particular disposition. If the court plat¢he [child] respondenh accordance with section seven
hundred fifty-six of this part, the court in itsder shall determine: (i) whether continuation ia fohild's]
respondent’©iome would be contrary to the respondehégést interest [of the child] and where
appropriate, that reasonable efforts were made fwithe date of the dispositional hearing heldspant
to this article to prevent or eliminate the needrénoval of the [child] respondefrtom his or her home
and, if the [child] respondemtas removed from his or her home prior to the dasuch hearing, that
such removal was in the [child's] respondebgst interest and, where appropriate, reasonébltse
were made to make it possible for the [child] rexfentto return safely home. If the court determines tha
reasonable efforts to prevent or eliminate the rieecemoval of the [child] respondefibm the home
were not made but that the lack of such efforts asopriate under the circumstances, the cougrord
shall include such a finding; and (ii) in the ca$a [child] respondenvho has attained the age of
[sixteen] fourteenthe services needed, if any, to assist the [Lhesbondento make the transition from

foster care to independent living. Where approerisicluding, but not limited to, where the court

determines that reasonable efforts in the forneofises or assistance to the respondent and hisror

family would make it possible for the respondensafely return home or to make the transition to

independent living, the court shall include inatsler a direction for a local social services, mEhealth,

developmental disabilities or probation officialamr official of the office of mental health or aifi of

persons with developmental disabilities, as apbl&ao provide or arrange for the provision ofvases

or assistance to the respondent and his or hehfémiurther the goals of this section. Such order

regarding a local social services official shall mzlude the provision of any service or assistaiocthe

respondent and his or her family that is not autleor or required to be made available pursuartigo t

county child and family services program plan tireaffect. In any order issued pursuant to thigisec

the court may require the official to make periogliogress reports to the court on the implememniaifo

such order. Violation of such order shall be suffie@unishment pursuant to section seven hundiitge f

three of the judiciary lawNothing in this subdivision shall be construeartodify the standards for

directing detention set forth in section seven maddhirty-nine of this article.
87. Subdivision (a) of section 756 of the familydoact is amended by adding a new paragraph

(iii) to read as follows:

(iii) The order shall provide that any respondemiier the age of twenty-one be accorded
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educational services, including special educatisgalices, if applicable, in accordance with the

education law and requlations promulgated by themssioner of education in order that any credits

accrued shall be transferable to any school to lwthie respondent is transferred following the piaeet.

The order shall further provide that any routinegegency or other mental health treatment, inclgdin

administration of psychotropic medication, if asiall be provided by licensed mental health

professionals as authorized by law.

88. Section 756-a of the family court act is amehiogg adding a new subdivision (d-2) to read as

follows:

(d-2)(i) The order shall provide that any resporiderder the age of twenty-one years be accorded

educational services, including special educatisgalices, if applicable, in accordance with the

education law and requlations promulgated by themssioner of education in order that any credits

accrued shall be transferable to any school to hwthie respondent is transferred following the plaeet.

The order shall further provide that any routinegegency or other mental health treatment, inclgdin

administration of psychotropic medication, if asiall be provided by licensed mental health

professionals as authorized by law.

(i) Where appropriate, including, but not limites] where the court determines that reasonable

efforts in the form of services or assistance réspondent and his or her family would make sisgale

for the respondent to safely return home or to nib&dransition to independent living, the coulsh

include in its order a direction for a local so@alvices, mental health, developmental disalslibie

probation official or an official of the office @fiental health or office of persons with developmént

disabilities, as applicable, to provide or arrafarehe provision of services or assistance to the

respondent and his or her family to further thelgjoéthis section. Such order regarding a localao

services official shall not include the provisidnamy service or assistance to the respondent iamal h

her family that is not authorized or required tonti@de available pursuant to the county child andl{a

services plan then in effect. In any order issugdymant to this section, the court may requireoffieial

to make periodic progress reports to the courhernmplementation of such order. Violation of such

order shall be subject to punishment pursuantdbseseven hundred fifty-three of the judiciarwla

89. Subdivision (b) of section 757 of the familyudoact, as amended by chapter 920 of the laws
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of 1982, is amended and a new subdivision (e)deddo such section to read as follows:

(b) The maximum period of probation shall not extere year, which may include intensive

supervision in cooperation with a community-bassthbilitative program, in accordance with

subdivision (e) of this section, to the extent &lde, during all or part of the term of probatidinthe

court finds at the conclusion of the original pdrtbat exceptional circumstances require an adtitio

year of probation, the court may continue probatmran additional year.

(e) If the respondent has been found to be a pénsoged of supervision, and if the court further

finds that, absent intensive supervision, the nedpot would be placed pursuant to section sevedrkdn

fifty-six of this part, the court may direct thespndent to cooperate with a program of intensive

supervision, which may include compliance with mmomunity-based rehabilitative program, during all or

part of the term of probation. The local probatitapartment may provide intensive supervision to

respondents so directed pursuant to this subdivisiaccordance with regulations to be promulgated

the state division of probation and correctiongmlatives pursuant to subdivision one of sectrom t

hundred forty-three of the executive law.

810. Subdivisions 1 and 2 of section 112 of thecatlan law, as amended by section 62 of part A

of chapter 3 of the laws of 2005, are amendedad & follows:

1. The department shall establish and enforce atdaf instruction, personnel qualifications and
other requirements for education services or progras determined by rules of the regents and
regulations of the commissioner, with respect ®itidividual requirements of children who are in
full-time residential care in facilities or homesevated or supervised by any state departmentencsg

or political subdivision and shall require thatdite accrued by children in programs that confasrsuch

standards shall be transferable to any school iohathe child is transferred following the residaht

care. The requlations shall direct the school idistio cooperate, to the extent possible, withagency

with which the child is placed to coordinate thmitig of the child’s release from the program with

enrollment in school so as to be minimally disrugtior the child and further his or her best indéselhe

department shall cooperate with the office of aleiitdand family services, the department of mental
hygiene and local departments of social servicéls K@spect to educational and vocational training

programs for children placed with, committed taiader the supervision of such agencies. The
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department shall promulgate regulations requirfmegdooperation of local school districts in faailibg

the [prompt] enroliment within no more than fivesiness daysf children who are released or

conditionally released from residential facilit@serated by or under contract with the office afdren
and family services, the department of mental mgi@nd local departments of social services and in
implementing plans for release or conditional re¢esubmitted to the family court pursuant to paplgr

(c) of subdivision seven of section 353.3 and pauatus (iii) and (iv) of subdivision (a) of sectisaven

hundred fifty-sixof the family court act and the educational conmgria of permanency hearing reports

submitted pursuant to section one thousand eighty-af the family court act. Such regulations relyzagy
the educational components of permanency hearpatsesubmitted pursuant to section one thousand
eighty-nine of the family court act shall be deyald in conjunction with the office of children afaanily

services. Such requlations shall facilitate themtbn of children placed or remanded into fosteedn

their original schools and, if that is not feasibtedetermined to be in the child’s best interasiguire the

enrollment of the children in school and transfiem&cessary records within no more than five bussine

days of receipt by the original school of noticeha child’s placement into foster caiothing herein

contained shall be deemed to apply to responsilbditthe provision or payment of care, maintenamice
other services subject to the provisions of theetiee law, mental hygiene law, social services taw

any other law.

2. The commissioner shall prepare a report and gubto the governor, the speaker of the
assembly and the temporary president of the séyabecember thirty-first, nineteen hundred nineky-s
and on December thirty-first of each successive. @ach report shall contain, for each facility gied
by or under contract with the office of childrerdaflamily services that provides educational prograam
assessment of each facility's compliance with tihesrof the board of regents, the regulations ef th
commissioner, and this chapter. Such report shallide, but not be limited to: the number of youth
receiving services under article eighty-nine o$ ttihapter; the office’s activities undertaken apined by
subdivisions one, two, four and eight of sectiornytdour hundred three of this chapter; the nuntfer
youth receiving bilingual education services; thenber of youth eligible to receive limited English
proficient services; interviews with facility residts conducted during site visits; library servithe ratio
of teachers to students; the curriculum; the lelgttay of each youth and the number of hours of

instruction provided; instructional technology izidd; the educational services provided followihg t
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release and conditional release of the youth, dicly but not limited to, the implementation of
requirements for the promptrollment of such youth in school contained &ngl for release and
conditional release submitted to the family cowntspiant to paragraph (c) of subdivision seven cfice

353.3_and paragraphs (iii) and (iv) of subdivisfahof section seven hundred fifty-ok the family court

act and in the education components of permanegagriy reports submitted pursuant to section one
thousand eighty-nine of the family court act anel tbmpliance by local school districts with the
regulations promulgated pursuant to subdivisionafrtéis section; and any recommendations to ensure

compliance with the rules of regents, regulatioindhe commissioner, and this chapter.

811. The opening paragraph of subdivision 1 ofiseet09-e of the social services law, as

amended by section 60 of part A of chapter 3 ofdles of 2005, is amended to read as follows:

With respect to each child who is identified byaedl social services district as being considered
for placement in foster care as defined in seabio& thousand eighty-seven of the family court g b
social services district, such district, withinrtizidays from the date of such identification, spakform
an assessment of the child and his or her fanmtpmstances. Where a child has been removed frem hi

or her home and placed into foster care as defmedction one thousand eighty-seven of the fanuolyrt

act, detention or placement pursuant to articlesef the family court agr nonsecure or limited secure

placement pursuant to article three of the fanolyre act within thirty days of such removal, detention or

placementthe local social services district shall performaasessment of the child and his or her family
circumstances, or update any assessment perforimeal thve child was considered for placement. Any
assessment shall be in accordance with such ungoocedures and criteria as the office of childaad

family services shall by regulation prescribe. Saskessment shall include the following:

812. Subdivision 1 of section 243 of the execulame, as amended by part A of chapter 56 of the

laws of 2010, is amended to read as follows:

1. The office shall exercise general supervisioar dlie administration of probation services
throughout the state, including probation in fanaiburts and shall collect statistical and otheoiinfation
and make recommendations regarding the adminstrafi probation services in the courts. The office
shall endeavor to secure the effective applicadiaie probation system and the enforcement of the

probation laws and the laws relating to family ¢sdhroughout the state. After consultation wita ghate
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probation commission, the office shall recommenth®&commissioner general rules which shall regulat
methods and procedure in the administration of gtioh services, including investigation of deferidan
prior to sentence, and children prior to adjudmatisupervision, case work, record keeping, and

accounting, program planning and research so sesdare the most effective application of the prioiat

system and the most efficient enforcement of tlobgtion laws throughout the state. Such rules shall

permit the establishment of a program of intensiweervision for juveniles directed to receive such

services pursuant to paragraph (e) of subdivisioeet of section 353.2 or subdivision (e) of secfiewen

hundred fifty-seven of the family court act, whitlay require participation by the juveniles in

community-based rehabilitative programs. Such rsledl include, but not be limited to: specificatiof

the maximum caseload levels and training requioedntensive supervision probation officers; the

frequency and nature of probation contacts witleniles in the program, schools and other agenaies;

supervision, treatment and other services to beiged to such juveniles. Such rules shall furthewmle

for the establishment of a program of electroniaitaring for juveniles who are the subjects of joNe

delinquency petitions and would otherwise be dethiprior to disposition pursuant to subdivisiorethr

of section 320.5 of the family court act and fopualicated juvenile delinquents placed on probation

condition of cooperation with a program of electcamonitoring pursuant to paragraph (e) of subdiwis

three of section 353.2 of the family court &itich rules shall provide that the probation ingesibns

ordered by the court in designated felony act caedsr subdivision one of section 351.1 of the fami
court act shall have priority over other casesragisinder articles three and seven of such act./ddy
adopted by the commissioner, such rules shall thairtog upon all probation officers and when duly
adopted shall have the force and effect of law shall not supersede rules that may be adopted gitrs
to the family court act. The office shall keep imf@d as to the work of all probation officers ahdlb
from time to time inquire into and report upon thenduct and efficiency. The office may investeytite
work of any probation bureau or probation officedahall have access to all records and probation
offices. The office may issue subpoenas to conipehttendance of witnesses or the production dkdoo
and papers. The office may administer oaths anthexeapersons under oath. The office may recommend
to the appropriate authorities the removal of ammpation officer. The office may from time to time
publish reports regarding probation including ptadain family courts, and the operation of the

probation system including probation in family dsusind any other information regarding probation as
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the office may determine provided expendituresstarth purpose are within amounts appropriated
therefor.

813. This act shall take effect on the first daypfil after it shall have become a law; provided,
however, that any regulations necessary for théementation of this act shall be promulgated on or

before such effective date.
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7. Orders for recoupment of over-payments of chilpp®rt in
Family and Supreme Court proceedings
[F.C.A. 8451; D.R.L. §240]

Neither the Family Court Act nor the Domestic Rielas Law address an issue that is frequently
presented in both Family and Supreme Court proogsdihat is, the question of whether a support
obligor who has overpaid on a child support orday mecoup all or part of those payments. New York’s
statutory framework is silent as to whether recoephshould be available at all and, if so, whatt;ol
any, should entertain such applications, what thedard should be, whether recoupment should be
credited toward future support or arrearages aed what period of time payments should be made or
credited. Since the equities favor court intervamtio provide redress to a party who has overpaid i
particular cases in which the recipient of the pagta has been unjustly enriched, the Family Court
Advisory and Rules Committee is proposing this measo fill this substantive and procedural void.

First, the Committee’s proposal provides that thrcthat issued or modified the child support
order for which an overpayment is alleged possess&tsnuing jurisdiction over an application for
recoupment. This would make clear that such apdica may not be made in a local small claims| civi
district, city, town or village court, but must b&de in the court that issued or modified the chilgport
order in question. In the case of an order issyea Bupreme Court without a reservation of exclisiv
jurisdiction, the Family Court would also be auiked to adjudicate a recoupment application. The
proposal also precludes an application for recoupproepayments made to cover a period prior to the
existence of a child support order, which had lieerground for denial of recoupment in the Appellat
Division, Second Department, case of Foxkoxx, 114 A.D.2d 605, 494 N.Y.S.2d 446 (3d Dept., 1985)

Second, the measure provides a standard for deii@gnivhether recoupment of all or part of an
alleged overpayment would be appropriate, thétibere the interests of justice require,” as well a
specification of the proof required. The applicanuld need to provide proof of the overpaymentyab
as proof “that the amount of the recoupment andrtéthod and rate of its collection will not subsiaity
impair the custodial parent’s ability to meet th@hcial needs of the child or children.” Finaliige court
would be required to state its reasons on the defoorany order granting or denying recoupment.

While some appellate courts have permitted recompifesupport overpayments in certain
circumstances, recoupment has frequently beendieni¢he basis of a long-standing public policy
against recoupmensbee, e.g.Mairsv. Mairs, 61 A.D.3d 1204 (3d Dept., 2009); Matter of Tanlidov.
Wasserman-Taddonié1l A.D.3d 935, 858 N.Y.S.2d 721 (2d Dept., 2008atter of Annette M.Rv.
John W.R, 45 A.D.3d 1306, 845 N.Y.S.2d 616"(®ept., 2007); Coliccv. Ruhm 20 A.D.3d 891, 798
N.Y.S.2d 280 (% Dept., 2005); Niewadowski Dower, 286 A.D.2d 948, 731 N.Y.S.2d 420"(®ept.,
2001); Baraby. Baraby 250 A.D.2d 201, 205, 681 N.Y.S.2d 826 (3d Def298). While none of these
cases explain the rationale or roots of this pyfdiicy, it is safe to assume that, consistent with
underpinnings of the Family Court Act, the Dome&&lations Law and specifically the Child Support
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Standards Act, the public policy disfavoring recowgmt must be rooted in a concern for the bestastsr
of the children involved.

Assuming this is the case, the Committee’s propieseadrefully tailored to incorporate this public
policy while at the same time permitting the cowibere justice warrants, to provide a fair resukh
support obligor in circumstances in which the cloifcchildren will not be harmed. The measure is not
suggesting a balancing of interests but, insteediides lack of hardship to the children as an etdrof
proof that the applicant for recoupment must dertratesin addition to the overpayment itself. Theu@o
would be authorized to order partial recoupmerttrater to obviate any hardship to the children.usign
of the requirement for proof that the amount ofiigoupment itself, as well as both the methodratedof
its collection, will not create a financial hardsHor the custodial parent in meeting the child’€lildren’s
financial needs is, in fact, consistent with case in several other states that have requireddatlardship
to the children as a prerequisite for recoupnent.

The circumstances that give rise to overpaymenthitd support are varied. Notably, where a
mother obtained a child support order in New Ydtkraa Connecticut order of support had expiredupo
the child’s eighteenth birthday, the Court of Apigean Spencey. Spencerl0 N.Y.3d 60, 853 N.Y.S.2d
274 (2008), reversed the New York order on the igdahat Connecticut possessed exclusive, continuing
jurisdiction under th&niform Interstate Family Support Adthe Court remanded the matter, inter alia, for
a determination regarding recoupment. Perhaps tst common situation where recoupment has been
approved by courts has been where a court haseardedownward modification of a child support order
but the Support Collection Unit of the county Depaent of Social Services has not immediately reduce
the previously applicable automatic income deducticder.See, e.gErancisv. Francis 156 A.D.2d 637,
548 N.Y.S.2d 816 (2d Dep't 1989). Recoupment hes laden approved where an appellate court revarsec
lower court order for child support on the grouhdttit involved a misapplication of, or faulty mathatical
calculation under, th€hild Support Standards AcGeege.g, Peopleex rel Breitsteinf.k.a. Aaronsorw.
Aaronson 3 A.D. 3d 588, 771 N.Y.S. 2d 159 (2d Dep't 20848.v. K.O., -Misc.3d- (Fam. Ct., Albany
Co., Nov. 15, 2013N.Y.L.J, Dec. 10, 2013. It has also been permitted whearent prepaid child
support for a period in which the child no longeedl with the recipient of the paymen&ee e.g.,_ Aulow.
Yukhananova31 Misc.3d 1226(A), 929 N.Y.S.2d 198, 2011 WL 3883, 2011 N.Y. Slip Op. 50853(V)
(Sup. Ct., Queens Co., 2011). Finally, recoupmeay be justified where a support obligor, who is imgk
payments pursuant to a child support order, opaa obligor's employer, who is automatically deting
child support payments from the support obligogggheck, is unaware that the child, who is the
beneficiary of the order, has become emancipatedigin marriage.

% See, e.gGriessv. Griess 9 Neb. App. 105, 608 N.W.2d 217 (2000); In re Neare of DiFatta306 Ill. App.
3d 656, 239 Ill. Dec. 795, 714 N.E.2d 1092 (2d DiS99); In re Marriage of Olse@29 Ill. App. 3d 107, 171 IIl.
Dec. 39, 593 N.E.2d 859 (1st Dist. 1992); ZofwaKofcak 8 Conn. L. Rptr. 18, 1992 WL 360591 (Conn. Super.
Ct. 1992); Pellaw. Pellar 178 Mich. App. 29, 443 N.W.2d 427 (1989); Toppefopper 553 A.2d 639 (Del.
1988).See generally;Right to Credit on Child Support for Previous @vayment to Custodial Parent for Minor
Child While a Child is Not Living With Obligor Pang” 7 A.L.R.6th 411 (2005).
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For each of these situations, as well as othetsiihg arise, the interests of justice may be shtmwn
warrant recoupment of all or a portion of the oegrpents, with the rate and mode of recoupmenttditta
by the particular facts of the case and needsyif af the child. The Committee’s proposal would\pde a
needed clarification that courts issuing or modifychild support orders have jurisdiction to viradethose
interests and would fill a long-standing procedwat in New York State’€hild Support Standards Act.

Proposal

AN ACT to amend the family court act and the doneca®tiations law, in relation to recoupment of
overpayments of child support in family and supreoert

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. Section 451 of the family court actmseaded by adding a new subdivision 3 to read as

follows:

3. The court that issued a child support ordemooraer of modification under this act has

continuing jurisdiction over motions seeking reca@nt of overpayments of child support. Where ariord

was issued by the supreme court without a reservati jurisdiction or was transferred or referredhe

family court, the family court may exercise juristiibn over an application for recoupment. Where the

interests of justice require, the court may allesaupment of all or part of the overpayment of iidch

support obligation upon proof of the overpayment apon proof that the amount of the recoupment and

the method and rate of its collection will not siapgially impair the custodial parent’s abilityreeet the

financial needs of the child or children. The calrall state its reasons on the record for anyrasdaed

under this subdivision.

82. Section 240 of the domestic relations law is raahee by adding a new subdivision 6 to read as

follows:

6. The court that issued a child support ordemooraler of modification under this act has

continuing jurisdiction over motions seeking recagmt of overpayments of child support. Where amiord

was issued by the supreme court without a reservati jurisdiction or was transferred or referredhe

family court, the family court may exercise juristiibn over an application for recoupment. Where the

interests of justice require, the court may allesaupment of all or part of the overpayment of iidch
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support obligation upon proof of the overpaymerd apon proof that the amount of the recoupment and

the method and rate of its collection will not stalngially impair the custodial parent’s abilityroeet the

financial needs of the child or children. The calrall state its reasons on the record for anyrasgaed

under this subdivision.

83. This act shall take effect on the ninetieth atgr it shall have become a law.
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8. Orders of protection in termination of paremights
proceedings, child protective proceedings and peemay
hearings regarding children freed for adoption
[F.C.A. 88634, 1029; 1056, 1089; Soc. Serv. B84&b; Exec. L. §221-a]

In most cases, the conclusion of a terminationanéptal rights proceeding marks the beginning of ¢
new phase for a child in foster care, a significap toward a stable, permanent home, most dfteagh
adoption. Sometimes, particularly in the case nékip adoptions or mediated agreements, permangncy
achieved with the understanding, agreed upon bgyere involved, that some contact should continite w
the child’s birth family and that such contact wabbk in the child’s best interests. However, in som
instances, continuing contact with the birth famviguld endanger the child and destabilize his omiesv
family. Indeed, in rare cases, stalking behaviodisyurbed birth parents has posed a serious impadito
the adoption of their children, has caused prospeetdoptive parents to become ambivalent aboutthvene
to finalize the adoptions and has caused seriosstigmd harm to the children themselves. Unforaipat
since prospective adoptive or foster parents donest the definition of family contained in Articseof the
Family Court Act, the current statutory structureyides no vehicle to protect children and theiwvne
families short of a criminal prosecution for a namily offense.

An additional problem confronting victims of famwNyolence, both adults and children, in child
protective cases is the heavy burden created bgxinemely short duration of orders of protectigaiast
family members, a period far shorter than appliegd@riods for orders in family offense, custody,
visitation, child support and paternity proceedirfggbdivision one of 1056 of the Family Court Act
authorizes an order of protection against respdnukments, persons legally responsible for a chitdire
and such persons’ spouses in child neglect ancegtmeseedings to last only as long as a child ptee
dispositional orderSeeMatter of Kole HH 84 A.D.3d 1518% Dept., 2011); Matter of Patricia 551
A.D.3d 861 (2d Dept., 2009)e. app. deniedl3 N.Y.3d 713 (2009); Matter of Andrew,¥44 A.D.3d
1063 (2d Dept., 2007); Matter of Candace38.A.D.3d 786 (2d Dept., 2001ye. app. denied N.Y.3d
805 (2007);_ Matter of Amanda W43 A.D.3d 1256 (3d Dept., 2007); Matter of Colin 28 A.D.3d 806
(3d Dept., 2006). Dispositions in child protectoases includanter alia, release of a child under
supervision for one year, subject to a one-yearesion, or placement of a child until the next pamency
hearing. Permanency hearings must be convenedhifdren in foster care, as well as children dingctl
placed with relatives and other individuals, orteeythave been in care for eight months and thery swe
months thereafteGeeFamily Court Act 881052, 1054, 1055, 1057, 108%4de time limits stand in sharp
contrast to the duration limits of family offenselers of protection, which were extended by the
Legislature in 2003 to up to two years or, if aggtang circumstances or a violation of an order of
protection are found, up to five yeaBeeFamily Court Act 8842 [L. 2003, c. 579]. Orderspobtection in
custody, visitation and other civil proceedingsSSimpreme and Family Court may last for specifiedoolsr
until the youngest child reaches majority.

The Family Court Advisory and Rules Committee isgmsing this measure to create a Family Cour
remedy for these deficiencies. First, the propesalld amend the termination of parental rights and
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permanent neglect statutes, Family Court Act 868 3ocial Services Law 8384-b, to add authoritytiier
Family Court, for good cause after giving the bp#rent notice and an opportunity to be heardsdoe an
order of protection in conjunction with an orderdidposition committing guardianship and custodshef
child. The order of protection may, among otherdibons, prohibit the birth parent from contact lwthe
child and the child’s foster or pre-adoptive par@mi may last for a period of up to five years miiluhe
date on which the youngest child turns eighteenchéver is earlier. Second, the proposal would amen
Family Court Act 81089 to authorize such an orddvéd issued as part of the disposition of a permane
hearing. Third, the proposal would amend Family i €t 81056 to add a condition to orders of
protection in child protective proceedings requgrthe respondent to stay awayer alia, from a “person
with whom the child has been paroled, remandedgplar released by the court...”

That children and their new families are sometimeagitical need of these protections is clear from
experience in numerous cases. The Family Courts hagt cases in which disturbed birth parents, whose
rights had been terminated, have contacted chilaré&meir schools, followed them home from school,
accosted them when playing outside their homeked#iem repeatedly on their cell-phones and scared
them at home upon having a third party knock oir th@or on a pretext. While not frequent, suchanses
cry out for legal remedies. Families in such situat should not be forced to pursue criminal pragens
as their only means of obtaining relief to keeprthkildren and families safe.

Fourth, similar to orders of protection in familffense cases, orders of protection issued in child
protective proceedings against individuals whoralated by blood or marriage to the child or whoave
members of the child’s household at the time ofdisposition would be authorized to last up to fears
or, or, upon findings of aggravating circumstaneea violation of an order of protection, up todfiyears.
Such orders could be extended upon judicial reweith notice to all affected parties, in the cortteka
permanency hearing under Article 10-A of the Far@iburt Act or other post-dispositional proceeding
under Article 10. The duration of orders against-parents and former members of the household,
pursuant to subdivision four of section 1056 of Haenily Court Act would be unchanged, but the psabo
would explicitly permit the restrained party touet to court for modification or vacatur of the eraf
protection upon a showing of a substantial chariggrcumstances. Concomitantly, orders of protectio
permanent neglect and other termination of pareigiats proceedings would be authorized for perids
up to five years. These provisions for time-limitaders would, therefore, meet the criticisms voibg the
Court of Appeals in Matter of Sheena B.N.Y.3d 136 (2007), regarding lengthy orderpmitection not
subject to judicial scrutiny.

Finally, to optimize their effectiveness, the preglowould require all of these orders of protection
to be entered onto the statewide registry of ordepotection and warrants. The registry, esthblis
pursuant to th&amily Protection and Domestic Violence Interventict of 1994L. 1994, c. 222, 224],
has become an invaluable tool both for law enfoer@nand the courts. With well over two million orsle
of protection in the databageand with the database connected to the comprateenational “Protection

%8 Source: NYS Office of Court Administration Divisiai Technology.
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Order File” maintained by the National Crime Infation Center (Federal Bureau of Investigation), the
registry helps to assure informed judgments adtaljes of domestic violence cases. Significantly,
legislation enacted in 2008 and amended in 2009iresx)the registry to be checked in all Family and
Supreme Court cases of child custody and visitatlms making the registry a critically importaasource
in these cases as welleel..2008, c. 595; L.2009, c. 295. All orders, indhuglthose in child protective,
permanency, permanent neglect and other terminafiparental rights proceedings, must be enteréal on
the registry in order for it to provide the proteatnecessary for all victims of family violenceaw
enforcement and courts need to have confidendeicdmpleteness and accuracy of the responsesito th
inquiries regarding both the existence of outstagairders, including possibly conflicting ordersdahe
parties’ histories of orders of protection.

The importance of inclusion of these orders onrélggstry cannot be overemphasized. Domestic
violence is often inextricably linked with child ade and victims of domestic violence in child abaise
neglect cases, including victims who may be respotglin these proceedings, require as much protecti
from their abusers as in other proceedingl a child neglect proceeding is brought agaihstabuser, the
order of protection issued to protect both the alstim and the children should provide as much
protection as orders of protection issued in faroffgnse and all other cases — a precept that desmpe
inclusion of the order on the statewide domestitevice registry and, consequently, on the Federal
“Protection Order File” as well. That domestic viode and child abuse frequently coexist in homes has
been widely recognized, with estimates of the @pgeranging from 40% to 60% Research has estimated
that children are abused at a rate 1,500 timeshitjfan the national average in homes where dotnesti
violence is also preseritSignificantly, child sexual abuse has also beesad/ correlated with domestic
violence® Therefore, inclusion of orders of protection irlsicases on the registry will significantly
advance the Legislature's goal of providing angrated response in all family violence cases and of

> Victims of domestic violence may not be chargedwthild neglect by reason of their children’s exjresto
domestic violence, unless they have failed to égera minimum degree of care and unless the childereby
placed in imminent risk of impairment. NicholserScoppetta3 N.Y.3d 357 (2004). However, there are
respondents in neglect and abuse proceedings, mhtb@mselves also victims of family offenses, whould be
able to obtain protection for themselves and tbieildren without the burden of initiating separtmily offense
proceedings in order to obtain this relief.

85ee"The Impact of Domestic Violence on Children: AfRet to the President of the American Bar
Association" (Amer. Bar Assoc., 1994), p. 18; "Diagtic and Treatment Guidelines on Domestic Viodér{dmer.
Medical Assoc.,19925ee alsdM, Fields, “The Impact of Spouse Abuse on Childimd its Relevance in Custody
and Visitation Decisions in New York State,’Cdrnell J. of Law and Pub. Poli@d22, 224 (1994); A. JoneNgext
Time She’ll be Dea84 (1994) [citing, E. Stark and A. Flitcraft, "Wemand Children at Risk: A Feminist
Perspective on Child Abuse," 1&'l. J. Health Service&:97 (1988); L. McKibbenret al, "Victimization of
Mothers of Abused Children: A Controlled Study," Bddiatrics#3 (1989); L. WalkerThe Battered Woman
Syndromés9 (1984)].

9" The Violence Against Women Act of 1990: HearingsS 2754," Senate Committee on the Judiciary,
Report 1-545, 101st Cong., 2d Sess. 37 (1990)[aitdd Zorza, "Woman Battering: A Major Cause of
HomelessnessClearinghouse Revie{pecial Issue, 1991)].

60 L. Hoff, Battered Women as Survivd40 (1990); M. RoyChildren in the Crossfir@9-90 (1988); Hewitt
and Friedrich, "Effects of Probable Sexual Abusé?oeschool Children," in M.Q. Patton, edamily Sexual Abuse
59-74 (1991) [cited in J. Zorzaupra, at 424-425].
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protecting all victims of domestic abuse, both pgsend children, from suffering further violence.

Enactment of this proposal would fill significarags in the current statutory framework governing
child welfare cases and would further the fundargmtecept underlying the Federal and New YorkeStat
Adoption and Safe Families Aci®., that “the health and safety of children is ofgmaount importance.”
SeeSocial Services Law 8§384-b(1); 42 U.S.C. §8629Bjap70, 671(a).

Proposal

AN ACT to amend the family court act, the socialvszes law and the executive law, in relation tdess
of protection in termination of parental rights peedings, child protective proceedings and
permanency hearings regarding children freed fopadn

The People of the State of New York, representé&skimate and Assembly, do enact as follows

Section 1. Section 634 of the family court actaasended by chapter 666 of the laws of 1976, is

amended to read as follows:

8634. Commitment of guardianship and custody; &rrtirders. The court may enter an order under
section six hundred thirty-one committing the guamdhip and custody of the child to the petitiooer

such conditions, if any, as it deems proper. Fadgrause shown, the court may issue a temporaey ofd

protection or, upon disposition, an order of protecto protect the child and the child's fostepos-

adoptive parent or parents and other designatedoersnof the household in which the child residds T

order may direct the respondent to observe reagmoahditions that may include, among others, tihat

respondent stay away from the child and from thedwaschool, business or place of employment of the

child or the child’s foster or pre-adoptive parenparents or other designated members of the holga

which the child resides. Prior to issuing the ordeg court shall inquire as to the existence gfaher

orders of protection involving the parties and kbiade the respondent notice and an opportunityeto

heard. The court shall state its reasons on tleddor issuing the order. An order of protectiesued

under this section may remain in effect for a pgdup to five years or until the youngest chiddiches the

age of eighteen years of age, whichever is eaflieiolation of an order issued under this sectioay be

addressed in accordance with subdivision two dig®one thousand seventy-two of this chapter.

§2. Subdivision (a) of section 1029 of the famibyit act, as amended by chapter 41 of the laws of
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2010, is amended to read as follows:

(a) The family court, upon the application of amygpn who may originate a proceeding under this
article, for good cause shown, may issue a tempaoraler of protection, before or after the filingsoich

petition, which may contain any of the provisiongherized on the making of an order of protectioder

section one thousand fifty-six of this article andst conform to all of the requirements of thatisec

Prior to issuing a temporary order of protectiodemthis section, the court shall inquire as togkistence

of any other orders of protection involving thetps If such order is granted before the filing ofetipon

and a petition is not filed under this article withen days from the granting of such order, treeoshall
be vacated. In any case where a petition has lledrahd an attorney for the child has been appdint
such attorney may make application for a tempooader of protection pursuant to the provisionsha t

section.

83. The opening unlettered paragraph and paradgegut subdivision 1, subdivisions 2 and 4 of
section 1056 of the family court act, as amendedhapter 483 of the laws of 1995, are amendedai as

follows:

1. The court may [make] issa@ order of protection in assistance or as a tondof any other

order made under this part. [Such] Prior to iss@ngrder of protection under this section, thericshall

inquire as to the existence of any other ordeggatiection involving the parties. Asrder of protection

[shall] issued under this section ma@&ynain in effect [concurrently with, shall expire later than the

expiration date of, and] for a period of up to ty@ars or, if the court finds aggravating circumsémnas

defined in paragraph (vii) of subdivision (a) o€sen eight hundred twenty-seven of this act ahé court

finds that the respondent has violated an orderatection, a period of up to five years. The ormafer

protectionmay be extended concurrently with, [such othedtlherorder [made] issuednder this [part]

article or article ten-A of this aoéxcept as provided in subdivision four of thistee. The order of

protection may set forth reasonable conditionsaetfdvior to be observed for a specified time byrage
who is before the court and is a parent or a pdesgally responsible for the child's care or theuse of the
parent or other person legally responsible forcthitgd's care, or both. Such an order may requiyesach

person:

(a) to stay away from the home, school, busineggame of employment of the other spouse, paren
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or person legally responsible for the child’s caerson with whom the child has been paroled, rel@an

placed or released by the coartthe child, and to stay away from any other gelocation designated by

the court;

2. [The] Where theourt [may also] has determined, in accordanck thi¢ requirements of section

one thousand seventeen, part two or, as appliceddtions one thousand fifty-two and one thousédhd f

five of this article, taaward custody of the child, during the term of tis@poraryorder of protection or

order of protection, as applicabte,[either]_a suitable non-respondgairent[,] or [to an] othemppropriate

relative [within the second degree] or suitablespar this award of custody may be included in ttoeioof

protection or temporary order of protection, asliaaple Nothing in this section gives the court power to

place or board out any child or to commit a chddh institution or agency. In making orders oftpction,
the court shall so act as to insure that in the,qanotection, discipline and guardianship of thigdchis or

herreligious faith shall be preserved and protected.

4. The court may enter an order of protection irehej@ntly of any other order made under this part,
against a person who was a member of the childisétoold or a person legally responsible for thédthi
careas defined in section one thousand twelve of[tiapter]_articleand who is no longer a member of
such household at the time of the disposition ahd is not related by blood or marriage to the chil@
member of the child’s household. An order of protetentered pursuant to this subdivision may beafty

period of time up to the child’s eighteenth birthidad upon such conditions as [the court deemsssace

and proper to protect the health and safety othile and the child’s caretaker] are authorized by

subdivision one of this section. The person ras¢éiby the order of protection may, upon a showing

substantial change of circumstances, move for nuadiibn or vacatur of the order

84. Section 1072 of the family court act, as amdrmechapter 437 of the laws of 2006, is amendec

to read as follows:

81072. Failure to comply with terms and conditiohsupervision or order of protection.

1. If, prior to the expiration of the period of arder of supervision pursuant to section one thoaiifty-
four or one thousand fifty-seven of this articlenation or order to show cause is filed that altethat a
parent or other person legally responsible foril'shcare violated the terms and conditions obater of

supervision issued under section one thousandfbfty or one thousand fifty-seven of this artidlee
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period of the order of supervision shall be toleshding disposition of the motion or order to shzause.
If, after hearing, the court is satisfied by congmetproof that the parent or other person violétedorder

of supervision willfully and without just causegthourt may:

(a) revoke the order of supervision [or of protesfiand enter any order that might have been madke

at the time the order of supervision or of protattivas made, or

(b) commit the parent or other person who willfudlyd without just cause violated the order to jail

for a term not to exceed six months.

2. Prior to the expiration of the period of an ardeprotection or temporary order of protection

issued pursuant to section six hundred thirty-foue thousand twenty-nine, one thousand fifty-sirre

thousand eighty-nine of this article or subdivistbimteen of section three hundred eighty-four-hef

social services law, a motion or order to show eanay be filed that alleges that a parent or gikeson

legally responsible for a child's care violated timens and conditions of such order willfully andheut

just cause. If, after hearing, the court is sadty competent proof that the parent or othergmevgolated

the order of protection or temporary order of peatan willfully and without just cause, the couragn

(a) revoke or modify the order of protection or parary order of protection and enter any order tha

might have been made at the time such order hadibseed, or

(b) issue an order in accordance with sectionst éighdred forty-two-a or eight hundred forty-six-a

of this act.

85. Clause (D) of subparagraph (viii) of paragrapsf subdivision (d) of section 1089 of the family

court, as added by chapter 3 of the laws of 2G0&mended to read as follows:

D. [The] In the case of a child who has not beeedrfor adoption, theourt may make an order of

protection in the manner specified by section dve@isand fifty-six of this [act] chapter assistance or as a
condition of any other order made under this sacfithe order of protection may set forth reasonable
conditions of behavior to be observed for a spedifieriod of time by a person before the courther

protection of the child and the child's foster og-pdoptive parent or parents and other desigmagsdbers

of the household in which the child resides. Ptioissuing an order of protection under this sectibe

court shall inquire as to the existence of anyotiders of protection involving the parties and thild. In
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the case of a child freed for adoption, the cdortgood cause shown, may issue an order of piotect

directing a person whose parental rights had bemeninated or surrendered to observe reasonable

conditions enumerated therein in order to proteetchild and the child's foster or pre-adoptiveepapr

parents and other designated members of the hddsehshich the child resides. The conditions may

include, among others, that such person shallestay from the child and from the home, school, hess

or place of employment of the child or the chilster or pre-adoptive parent or parents or other

designated members of the household in which thd gFsides. The order may only be issued after the

person or persons restrained by the order havedieen notice and an opportunity to be heard. Thetc

shall state its reasons on the record for issuiaatder. In the case of a child freed for adoptipfor

whom a termination of parental rights proceedingesding, the court may issue an order of proteatio

temporary order of protection, as applicable, ioagance with subdivision thirteen of section three

hundred eighty-four-b of the social services lawidlation of an order issued under this sectioly im&

addressed in accordance with subdivision two digeone thousand seventy-two of this chapter

86. Section 384-b of the social services law israded by adding a new subdivision 14 to read as

follows:

14. For good cause shown, the court may issue paieny order of protection or, upon disposition,

an order of protection to protect the child anddhidd's foster or pre-adoptive parent or parents @her

designated members of the household in which thé Esides. The order may direct the respondent to

observe reasonable conditions that may includengmthers, that the respondent stay away fromliié c

and from the home, school, business or place ofe@ment of the child or the child’s foster or pre-

adoptive parent or parents or other designated mendd the household in which the child residemrRo

issuing the order, the court shall inquire as &dkistence of any other orders of protection gl the

parties and shall give the respondent notice armpanrtunity to be heard. The court shall stategésons

on the record for issuing the order. An order aftection issued under this section may remainfacefor

a period of up to five years or until the youngestd reaches the age of eighteen years of ageheter is

earlier. A violation of an order issued under #astion may be addressed in accordance with susialivi

two of section one thousand seventy-two of the faoourt act.

87. Subdivision 1 of section 221-a of the execuléwe, as amended by sections 14 and 67 of part A
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of chapter 56 of the laws of 2010, is amended 4&d &s follows:

1. The superintendent, in consultation with thasion of criminal justice services, office of court
administration, the state office for the preventdrmlomestic violence and the division for womdmlk

develop a comprehensive plan for the establisha@etimaintenance of a statewide computerized rggistr

of all orders of protection issued pursuant tocls four, five, six [andleight, ten and ten-af the family

court act, section 384-b of the social services &agtion 530.12 of the criminal procedure law ansfar

as they involve victims of domestic violence asrkd by section four hundred fifty-nine-a of theisb
services law, section 530.13 of the criminal prazedaw and sections two hundred forty and two heid
fifty-two of the domestic relations law, and ordefgrotection issued by courts of competent jucisoin

in another state, territorial or tribal jurisdiatiocspecial orders of conditions issued pursuastibparagraph
(i) or (ii) of paragraph (o) of subdivision ones#ction 330.20 of the criminal procedure law insafathey
involve a victim or victims of domestic violence defined by subdivision one of section four huddre
fifty-nine-a of the social services law or a desigul witness or withesses to such domestic vio|arwt all
warrants issued pursuant to sections one hundtgdtfree and eight hundred twenty-seven of theiliam
court act, and arrest and bench warrants as definadbdivisions twenty-eight, twenty-nine and thiof
section 1.20 of the criminal procedure law, ins@gisuch warrants pertain to orders of protection o
temporary orders of protection; provided, howettest warrants issued pursuant to section one hdndre
fifty-three of the family court act pertaining tdiales three[,] and seven [and ten] of such adtsection
530.13 of the criminal procedure law shall notauded in the registry. The superintendent sislitdish
and maintain such registry for the purposes ofréaicéng the existence of orders of protection, genary
orders of protection, warrants and special ordec®nditions, and for enforcing the provisions of

paragraph (b) of subdivision four of section 1400téhe criminal procedure law.

88. This act shall take effect on the ninetieth afagr it shall have become a law.
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9. Stays of administrative fair hearinggameling
reports of child abuse or maltreatment
[F.C.A. 881039, 1051; Soc. Serv. L.§322422(8), 424-a(1)]

Two parallel systems, one judicial and one admmaitiste, coexist to determine the validity of
reports of suspected child abuse or maltreatmentticted in the statewide central registry. Becdhese
systems operate on different tracks with diffetene-frames, they sometimes produce disparatetsethat
can be extremely harmful to the children and famsiinvolved. Because fair hearings are being meld i
increasing numbers and with greater dispatch thaind past, the problem of harmful, disparate tedhads
escalated. The Family Court Advisory and Rules Cdtemis proposing this measure to ensure that, in
cases in which parallel Family Court and admintsteaproceedings are in progress, the adminisedaw
hearing process would not precipitously advancbout awaiting the outcome of the Family Court nratte

Under existing law, a report of suspected childsagbor maltreatment that is determined upon
investigation to be supported by some credibleexvié may form the basis for a child protectivetjmetiin
Family Court pursuant to Article 10 of the Familg@t Act. In accordance with the due process ptiutes
afforded by the Family Court Act, judges of the HgrG@ourt may make findings of child abuse or negle
by a preponderance of the evidence or, in partiljurious cases, may make findings of severe or
repeated child abuse by clear and convincing eciele@nce findings are made, cases proceed to
disposition, which results in final determinatiafsvhether children are in need of protectiSeeFamily
Court Act 881047, 1051, 1052. Alternatively, on sent of the parties, cases may be adjourned in
contemplation of dismissal for a period not to etene year upon designated terms and conditiorchwh
if complied with, result in dismissal of the prodeeys.SeeFamily Court Act 881039, 1039-a.

Existing law permits individuals, who are the sulgeof reports of suspected child abuse or
maltreatment, to challenge those reports adminiigglg by requesting that the findings be amendsen
while Family Court proceedings are pending. In,fdot subjects of reports are required to request s
amendments within 90 days of being notified thatchild protective agency has found the reporieto b
“indicated,”i.e., supported by credible evidence. The investigatimiyl protective agency must send the
relevant records to the New York State Office ofld@en and Family Services (OCFS) within 20 days of
request by OCFS and OCFS must make its determmeggarding the request to amend within 15 days of
receiving the record§eeSocial Services Law 8422(8). Reports revieweddetdrmined by OCFS not to
be indicated by a fair preponderance of the evidenast be amended to be “unfounded,” which would
preclude their use in court or for any purpose iothan limited use by child protective agencies in
subsequent investigatiorfSeeSocial Services Law 8422(5). If OCFS declinesntead the report within
90 days, or if the report is found upon the agenogtiew to be supported by a fair preponderanctbeof
evidence, the report may be the subject of a fzaring at which the agency has the burden of sustathe
report (or, as the case may be, supporting itdatisce as reasonably related to employment) by a
preponderance of the eviden&eeMatter of Lee T.Tv. Dowling, 87 N.Y.2d 699 (1996).

In many, if not most, cases, the Family Court pealteg has concluded prior to the resolution of the
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administrative review and fair hearing processeéd the Legislature clearly contemplated that the
administrative process would be informed by andases in which a judicial adjudication has beedema
bound by the results of the judicial proceeding:t®a 422(8)(b) of the Social Services Law provitiest
the fact that the Family Court has made a findihghdld abuse or neglect regarding an allegatiomfng
the basis of a report of child abuse or maltreatragrates an “irrebuttable presumption” that a fair
preponderance of the evidence supports the altegaki Family Court finding is thus conclusive prdxyf
statute of the fact that a report is “indicatedd aas noted, is dispositive as well of whetherlgation of
abuse or neglect against the subject of the réfhert‘Respondent” in the Family Court proceeding$ h
been proven by a preponderance of the evidende cases of severe or repeated child abuse, byigher
level of clear and convincing evidence. The conelugffect of a Family Court finding was recognizad
the Supreme Court, Appellate Division, First Depemt in_.McReynolds. City of New York 18 A.D.3d
316 (F' Dept., 2005)lve. app. denieds N.Y.3d 707 (2005)ert. dismissed sub nolcReynoldsv. Office
of Children and Family ServiceS46 U.S. 1027 (2005). (Family Court abuse findsngports retention of
maltreatment reports on State Central Register).

However, in some cases the Family Court proceedisgll pending when the statutory deadline
looms for resolution of the administrative procedsfortunately, the statute is silent on what intghe
pendency of an unresolved Family Court case shioaNe on the administrative process. This has led to
anomalous results, including cases in which theiaidinative review or fair hearing resulted in a
determination that the report had been “unfoundatlttiough the Family Court ultimately determined th
case to be fully proven under Article 10 of the Hgr@ourt Act. One disturbing example was an adapti
case in which the prospective adoptive parent vedea clearance from the child abuse registry, even
though she had been adjudicated in Family Courtidd abuse. In some instances in which the
administrative amendment of the report as “unfodiidh@s occurred prior to the adjudication of thenihga
Court proceeding, the conversion of the reportulaféunded” has precluded its admissibility in tlzrily
Court proceeding, notwithstanding its clear adrisigy pursuant to Family Court Act 81046(a)(v). dther
cases, the administrative process has operatedlgmithout reference to the Family Court procesish
administrative law judges unaware that Family Cquaes have made adjudications that should, i) fac
trigger the irrebuttable presumption that such respare substantiated (“indicated”).

The Committee is proposing a simple solution te ttunundrum that is designed to harmonize the
administrative and judicial processes. The propasalld amend sections 22(4), 422(8) and 424-a(ihef
Social Services Law to provide that where a proicegpursuant to Article 10 of the Family Court Ast
pending in Family Court with respect to a child mahin a child abuse or maltreatment report, the tim
periods for amendments and for requesting andviesplair hearings should not begin to run unté th
Family Court matter has been concluded. The adtnatiige process must, therefore, await a dispasidio
the Family Court proceeding or the conclusion pedod of an adjournment in contemplation of disals
of the Family Court case, whichever occurs latarthter, where a Family Court proceeding is pending,
local child protection agency (the Petitioner ia Family Court matter) must provide the NYS OCF&wi
copies of pleadings and court orders and must réipeistatus of the action. NYS OCFS would then be
required to defer its administrative review andcedaination until the conclusion of the Family Cocase.
Additionally, conforming amendments are made toi&@&ervices Law 88422(8) and 424-a to incorporate
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the “fair preponderance of the evidence” stand&i®lozial Services Law 8424-a(1)(e)(iv) enacted by
chapter 323 of the Laws of 2008.

These requirements for an automatic stay, traméfeecessary records and status reports will
prevent the administrative and judicial processas foperating at cross-purposes and will avoid
inconsistent results. In ensuring that administeafirocesses will be resolved with the benefitraiwledge
of the outcome of the Family Court cases, and agating the admissibility of necessary recordsamily
Court, this proposal will significantly further tlgmals of justice and accuracy in both the admismiiste and
judicial realms.

Proposal

AN ACT to amend the family court act and the sos&lices law, in relation to administrative fair
hearings regarding reports of child abuse or matitnent in the state central registry

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 1039 of the family court acnsended by adding a new subdivision (h) to

read as follows:

(h) The petitioner shall notify the office of chiéh and family services, in accordance with

sections 422 and 424-a of the social servicesdaihe outcome of an adjournment in

contemplation of dismissal pursuant to this sectimcluding dismissal of the petition upon

expiration of the adjournment or, where the prooegtas been restored to the calendar, of any

proceedings under this article following such resion.

82. Section 1051 of the family court act is amenogddding a new subdivision (g) to read

as follows:

(a) The petitioner shall notify the office of chith and family services, in accordance with

sections 422 and 424-a of the social servicesdhany findings of abuse or neglect and of any

orders of dismissal entered pursuant to this sectio

83. Paragraph (a) of subdivision 4 of section 2thefsocial services law, as added by

chapter 473 of the laws of 1978, is amended to asddllows:
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(a) Except as provided in paragraph (c) of subaimi$wo of section four hundred
twenty-four-a of this chapter and in paragraphoftthis subdivision, any appeal pursuant to this
section must be requested within sixty days afterdate of the action or failure to act complained

of. However, where a proceeding pursuant to arteteof the family court act is pending with

respect to a child named in a child abuse or nalrent report that is the subject of an appeal

pursuant to sections four hundred twenty-two or faundred twenty-four-a of this chapter, the

period to request an appeal shall not commencepamging appeal shall be stayed and the appeal

shall not be determined until the disposition aflstamily court proceeding or until the conclusion

of the period of any adjournment of such proceedingpntemplation of dismissal, whichever is

later.

84. Paragraphs (a) and (b) of subdivision 8 ofiseet22 of the social services law,
paragraph (a) as amended by chapter 323 of thedb@@08 and paragraph (b) as amended by

chapter 12 of the laws of 1996, are amended toasddllows:

(a)(i) At any time subsequent to the completiothef investigation but in no event later than
ninety days after the subject of the report isfreatithat the report is indicated the subject may
request the commissioner to amend the record akthart. If the commissioner does not amend the
report in accordance with such request within ryigietys of receiving the request, the subject shall
have the right to a fair hearing, held in accor@anih paragraph (b) of this subdivision, to
determine whether the record of the report in #@ral register should be amended on the grounds
that it is inaccurate or it is being maintainecgimanner inconsistent with this title. Where a

proceeding pursuant to article ten of the familyrt@ct is pending with respect to a child named in

the child abuse or maltreatment report that istigect of a request to amend under this sectien, t

ninety-day period to request an amendment of thertend the ninety-day period for the

commissioner to amend the report shall not commandeany pending request to amend the report

shall be stayed until the disposition of such fgmdurt proceeding or until the conclusion of the

period of any adjournment of such proceeding inemplation of dismissal, whichever is later.

(i) Upon receipt of a request to amend the readra child abuse and maltreatment report

the office of children and family services shalhiediately send a written request to the child
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protective service or the state agency which wsggaesible for investigating the allegations of abus
or maltreatment for all records, reports and othirmation maintained by the service or state
agency pertaining to such indicated report. Theiseior state agency shall as expeditiously as
possible but within no more than twenty working slay receiving such request, forward all records,
reports and other information it maintains on sunchicated report to the office of children and

family services, including a copy of any petitiamdecourt order or orders with respect to a

proceeding pursuant to article ten of the familyrt@ct either pending or disposed of regardindnsuc

report. Where a proceeding pursuant to articlefé¢he family court act is pending regarding aahil

named in the child abuse or maltreatment repottishthe subject of a request to amend under this

section, the child protective service or state ageas applicable, shall report the status of émeilfy

court proceeding to the office of children and figmsiervices, which shall defer its review and

determination pending the disposition of the prdassg or conclusion of any period of adjournment

of the proceeding in contemplation of dismissaliclvbver is later. Immediately upon the disposition

of the proceeding or conclusion of any adjournniembntemplation of dismissal, the child

protective service or state agency, as applicabia] report the disposition of the proceeding or

outcome of the adjournment in contemplation of dssal, to the office of children and family

services The office of children and family services sledlexpeditiously as possible but within no
more than fifteen working days of receiving suchenals from the child protective service or state
agency, review all such materials in its possesswmterning the indicated report and determine,
after affording such service or state agency eorestsle opportunity to present its views, whether
there is a fair preponderance of the evidencentbtfiat the subject committed the act or acts odich
abuse or maltreatment giving rise to the indicaggubrt and whether, based on guidelines developed
by the office of children and family services puwastto subdivision five of section four hundred
twenty-four-a of this title, such act or acts cobklrelevant and reasonably related to employmfent o
the subject of the report by a provider agencyledsed by subdivision three of section four
hundred twenty-four-a of this title, or relevantiaeasonably related to the subject of the report
being allowed to have regular and substantial @mtéh children who are cared for by a provider
agency, or relevant and reasonably related togheoaal or disapproval of an application submitted

by the subject of the report to a licensing ageasyjefined by subdivision four of section four
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hundred twenty-four-a of this title. In determiniwtether there is a fair preponderance of the

evidence that the subject committed the act orafathild abuse or maltreatment giving rise to the

indicated report, the fact that there is a famdurt finding of abuse or neglect against the subrec

regard to an allegation contained in the reportl sheate an irrebuttable presumption that the

allegation is substantiated by a fair preponderafitie evidence.

(i) If it is determined at the review held pursiido this paragraph (a) that there is no
credible evidence in the record to find that thieject committed an act or acts of child abuse or

maltreatment, the [department] office of childrew &amily serviceshall amend the record to

indicate that the report is "unfounded" and natify subject forthwith.

(iv) If it is determined at the review held purstgmthis paragraph (a) that there is [some

credible] a fair preponderance of tedence in the record to find that the subjectiatted such

act or acts but that such act or acts could noeleeant and reasonably related to the employmfent o
the subject by a provider agency or to the sulijettg allowed to have regular and substantial
contact with children who are cared for by a previdgency or the approval or disapproval of an
application which could be submitted by the subjed licensing agency, the [department] office of

children and family serviceshall be precluded from informing a provider @ehsing agency which

makes an inquiry to the [department] office of drein and family servicgsursuant to the

provisions of section four hundred twenty-four-alos title concerning the subject that the person
about whom the inquiry is made is the subject ohaicated report of child abuse or maltreatment.

The [department] office of children and family seesshall notify forthwith the subject of the

report of such determinations and that a fair Imggnias been scheduled pursuant to paragraph (b) of
this subdivision. The sole issue at such heariad) be whether the subject has been shown by

[some credible] a fair preponderance of év&lence to have committed the act or acts oflcdiluse

or maltreatment giving rise to the indicated report

(v) If it is determined at the review held pursutmthis paragraph (a) that there is [some

credible]_a fair preponderance of teedence in the record to prove that the subjestroitted an

act or acts of child abuse or maltreatment anddheth act or acts could be relevant and reasonably

related to the employment of the subject by a glewvagency or to the subject being allowed to have
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regular and substantial contact with children cdoedby a provider agency or the approval or
disapproval of an application which could be subaditoy the subject to a licensing agency, the

[department] office of children and family servicdsall notify forthwith the subject of the repoft o

such determinations and that a fair hearing has beleeduled pursuant to paragraph (b) of this

subdivision.

(b)(i) If the [department] office of children andrhily serviceswithin ninety days of

receiving a request from the subject that the koba report be amended, does not amend the

record in accordance with such request, the [deyant] office of children and family servicehall

schedule a fair hearing and shall provide notichefscheduled hearing date to the subject, the
statewide central register and, as appropriatéeahild protective service or the state agencghvh

investigated the report. Where a proceeding putdoaarticle ten of the family court act is pending

with respect to a child named in a child abuse altn@atment report that is the subject of a request

to amend under this section, the period to schatieléair hearing regarding the failure to amend

shall not commence, any pending fair hearing df@ltayed and the fair hearing shall not be

determined until the disposition of such family dquroceeding or until the conclusion of the period

of any adjournment of such proceeding in contenguatf dismissal, whichever is later. Where a

proceeding pursuant to article ten of the familyrt@ct is pending, the child protective service or

state agency, as applicable, shall report thesstHtthe family court proceeding to the office of

children and family services. Immediately upondisposition of the proceeding or conclusion of

any adjournment in contemplation of dismissal, Wbier is later, the child protective service or

state agency, as applicable, shall report the digpn of the proceeding or outcome of the

adjournment in contemplation of dismissal, to tHee of children and family services.

(i) The burden of proof in such a hearing shalblethe child protective service or the state
agency which investigated the report, as the cagelra. In such a hearing, the fact that there is a
family court finding of abuse or neglect againg slubject in regard to an allegation containedhén t
report shall create an irrebuttable presumptiohghal allegation is substantiated by [some credlibl

a fair preponderance of tlewidence. Where a proceeding pursuant to argclef the family court

act is pending with respect to a child named incthikl abuse or maltreatment report that is the
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subject of a fair hearing under this section, tfie® of children and family services shall defey i

determination until the disposition of such fantbyurt proceeding or until the conclusion of the

period of any adjournment of such proceeding inemplation of dismissal, whichever is later.

85. Subparagraphs (i), (i) and (iii) and (v) ofggraph (e) of subdivision 1 of section 424-a
of the social services law, as amended by chaptef the laws of 1996, are amended to read as

follows:

(i) Subject to the provisions of subparagraphdiidhis paragraph, the [department] office of

children and family serviceshall inform the provider or licensing agencycbild care resource and
referral programs pursuant to subdivision six @ gectionwhether or not the person is the subject
of an indicated child abuse and maltreatment reqdt if: (a) the time for the subject of the repor

to request an amendment of the record of the rgqosiuant to subdivision eight of section four
hundred twenty-two has expired without any sucluestihaving been made; or (b) such request was
made within such time and a fair hearing regardiegrequest has been finally determined by the
commissioner and the record of the report has @ehlamended to unfound the report or delete the

person as a subject of the report. Where a redoeah amendment of the record and/or a fair

hearing has been made regarding an indicated rdpdraction on such request has been deferred

because of the pendency of a proceeding pursuantiéte ten of the family court act, the office of

children and family services shall inform the pdeii or licensing agency or child care resource and

referral program that there is an indicated regat is the subject of a pending family court

proceeding. Once the office of children and faméyvices is informed by the child protective

service or state agency, as applicable, that asiigpn of the Family Court proceeding has been

ordered or a period of any adjournment of suchgedimng in contemplation of dismissal has

concluded, whichever is later, and the office afdrbn and family services has taken action

regarding the request to amend or the fair heativeyoffice of children and family services shall

inform the provider or licensing agency or childeceesource and referral program of its action

regarding the indicated report.

(i) If the subject of an indicated report of chdduse or maltreatment has not requested an

amendment of the record of the report within theetspecified in subdivision eight of section four
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hundred twenty-two of this title or if the subjd@d a fair hearing pursuant to such section poior t
January first, nineteen hundred eighty-six andhauiry is made to the [department] office of

children and family servicgsursuant to this subdivision concerning the sutlpéthe report or

where a request for an amendment of the recorcbaadair hearing has been made regarding an

indicated report, but action on such request has beferred because of the pendency of proceeding

pursuant to article ten of the family court abg [department] office of children and family\sees

shall, as expeditiously as possible but within rar@rthan ten working days of receipt of the inquiry
determine whether, in fact, the person about whornmguiry is made is the subject of an indicated

report. Upon making a determination that the peedmout whom the inquiry is made is the subject

of an indicated report of child abuse and maltreatinthe [department] office of children and family
servicesshall immediately send a written request to thilgrotective service or state agency which
was responsible for investigating the allegatioinsbmse or maltreatment for all records, reports an
other information maintained by the service orestdency on the subject. The service or state
agency shall, as expeditiously as possible butimvitb more than twenty working days of receiving
such request, forward all records, reports andratifiermation it maintains on the indicated report

to the [department] office of children and famifrgices, including a copy of any petition and court

order or orders with respect to a proceeding punrsigaarticle ten of the family court act either

pending or disposed of regarding such repbine [department] office of children and familyngees

shall, within fifteen working days of receiving $uecords, reports and other information from the
child protective service or state agency, revidweadords, reports and other information in its
possession concerning the subjeciy determine whether there is [some crediblajra f

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated reporhéfé a proceeding pursuant to article ten of the

family court act is pending with respect to a ctmfimed in the child abuse or maltreatment report,

the child protective service or state agency, gfiGgble, shall report the status of the proceetiing

the office of children and family services, whidtaBl defer its review and determination until the

disposition of such proceeding or until the conidof the period of any adjournment of such

proceeding in contemplation of dismissal, whichdsédater. Inmediately upon the disposition of the

proceeding or conclusion of any adjournment in eonlation of dismissal, the child protective
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service or state agency, as applicable, shall téperdisposition of the proceeding or outcomehef t

adjournment in contemplation of dismissal, to tHee of children and family services.

(iii) If it is determined, after affording suchrsee or state agency a reasonable opportunity

to present its views, that there is [no credibiaf] a fair preponderance of tkgidence in the record

to find that the subject committed such act or,abes [department] office of children and family

servicesshall amend the record to indicate that the repas unfounded and notify the inquiring
party that the person about whom the inquiry is enadhot the subject of an indicated report. In

determining whether there is a fair preponderari¢keoevidence that the subject committed the act

or acts of child abuse or maltreatment giving tsthe indicated report, the fact that there iaraily

court finding of abuse or neglect against the stibreregard to an allegation contained in the repo

shall create an irrebuttable presumption that legation is substantiated by a fair preponderarice

the evidencelf the subject of the report had a fair hearingspant to subdivision eight of section
four hundred twenty-two of this title prior to Jamy first, nineteen hundred eighty-six and the fair
hearing had been finally determined by the commis=i and the record of the report had not been
amended to unfound the report or delete the paas@subject of the report, then the [department]

office of children and family serviceshall determine that there is [some crediblejia fa

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated report.

(v) If it is determined after a review by the [depaent] office of children and family services

of all records, reports and information in its pEssgon concerning the subject of the report thereth

is [some credible] a fair preponderance ofék&ence to prove that the subject committed th@r

acts of abuse or maltreatment giving rise to tlgcated report and that such act or acts are neleva
and reasonably related to issues concerning théogmpnt of the subject by a provider agency or to
the subject being allowed to have regular and snbisi contact with children cared for by a
provider agency or the approval or disapprovalmépplication which has been submitted by the

subject to a licensing agency, the [departmeni¢®ibf children and family servicehall inform the

inquiring party that the person about whom the ingis made is the subject of an indicated report

of child abuse and maltreatment; the [departmdiijeoof children and family serviceshall also
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notify the subject of the inquiry of his or herrfaearing rights granted pursuant to paragrapbf(c)
subdivision two of this section.
86. This act shall take effect immediately and Istyaply to requests for appeals and fair

hearings pending as of such effective date.
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10.  Orders for genetic testing in child protectoreceedings
[F.C.A. 88532, 564, 1035, 1089]

Family Court Act 8564 permits the Family Courtpioceedings other than paternity
proceedings, such as child abuse, child neglecpandanency proceedings, to adjudicate paternity
where both parents are before the court, the petédther waives the right to the filing of a segiar
paternity petition and the right to a hearing dmeld¢ourt is satisfied as to the child’s paternagdd
upon sworn statements or testimony. Where thesditimms are not met, the court may direct either
party, the child, the child’s guardian or othergmer authorized under Family Court Act 8522 to file
a separate verified paternity petition. Howevee, statute is silent regarding any authority for the
Family Court to direct genetic testing of any pantythe child. This gap in the law has created a
roadblock for permanency planning for many childrenhild protective and permanency
proceedings by impeding the early identificatiothbaf children’s fathers and of paternal
grandparents and other relatives who may be saitalsburces for the children. The impending
April 1, 2011 effective date of the new kinship glianship program in New York State underscores
the importance of the identification of paterndhtiees.

The Family Court Advisory and Rules Committee iréfore proposing this measure that
would address this problem. It would amend secti&8%sand 564 of the Family Court Act to
authorize the court to order genetic testing in-paternity proceedings upon the consent of both
parents. Where consent is not obtained, the coautdibe permitted to direct any party to file a
verified paternity petition. Where the mother’s sent is not forthcoming by reason of her absence
from the court, the court would be authorized tecli genetic testing so long as she had received
notice and an opportunity to be heard. DNA testiag now be performed with a high degree of
scientific accuracy with samples taken solely fita child and putative father, a procedure
commonly known as a “motherless calculation.” Apaternity cases, no test would be ordered in
cases where the court has made a written findiagtésting would not be in the child’s best int&ses
by reason of res judicata, equitable estoppel@ptiesumption of legitimacy. Further, Family Court
Act 8564 would be amended to permit the Family Ctueadjudicate paternity on the basis of
genetic testing, not simply on the basis of swaatesnents or testimony. Corresponding
amendments would be made to child protective anghgeency provisions of the Family Court Act
[Family Court Act §§1035, 1089].

Enactment of a procedural vehicle for the expedgiestablishment of paternity of

children who are the subjects of child protectimd paermanency proceedings is of the utmost
importance. It would further the legislative go&karly identification of non-respondent fatherslan
of the pool of paternal grandparents and othetivelswho may provide far better alternatives for
children than stranger foster care. The legisl&ypassage of thadoption and Safe Families Aat
1999, the permanency legislation in 2005 and thi®wa amendments to Family Court Act 81017,
1035 and related provisions all reflect an ackndgteent of the vital role that can and should be
played by fathers and their kin in furthering pen@iacy for children, particularly those who would
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otherwise require stranger foster care. Where negleabuse petitions have been filed or where
voluntary placement instruments have been exectitedsamily Court Act and Social Services Law
require social service agencies to attempt to iffembcate and notify non-respondent parents and
relatives. Facilitating adjudications of paternitguld substantially assist in the fulfilment okege
mandates.

The issue of paternity arises frequently in clpildtective and permanency proceedings in
light of the large number of children before thenitg Court who come from non-marital families
and who may be the products of transitory or inteeemt relationships. Often a person believing
himself to be the father or a paternal grandpaveanother paternal relative comes to court and
seeks to care for or plan for an allegedly abuseteglected child. Sometimes more than one
possible father appears. If paternity has not dirdeeen legally established through execution of an
acknowledgment of paternity or through a judicialer of filiation, the court entertaining the child
protective case must resolve the issue as sooosathfe so that the child can be placed with the
father or other family members and so that permanplanning for the child can proceed with
dispatch. If the requirements of current Family €@t 8564 are not met — if, for example, the
mother is not before the court or the court dotitdsveracity of the mother’s statement concerning
paternity — the court’s only alternative is to direne of the parents to file a paternity petitiai.
too often this direction is not followed or theegjed father is unable to serve the petition on the
mother whose whereabouts may be unknown. In stgétigins, the child’s paternity may remain
undetermined while the child lingers in foster caven though genetic testing, including the
“motherless calculation” that can be performecdhim inother’'s absence, could have swiftly resolved
the issue.

Permitting the court to order genetic testing ia tlontext of a child protective or
permanency proceeding would provide a quick ansavguestions regarding a child’s paternity and
would thus eliminate a significant roadblock on théd’s path to a safe, healthy and permanent
home. Identification of a child’s parentage woutd anly permit location of relatives who may be
resources for the child, but may also serve totifiesiblings who may be able to develop signifitan
relationships with the child. Equally significaegtablishment of paternity would benefit the clwjd
widening the availability of medical and other gegmenformation and by establishing the child’s
right to child support, medical and other insuraacd inheritance from the father. Significant
benefits to children, their immediate and exteni@edilies, social services agencies and the Family
Court would thus result from enactment of the Cotteais proposal.

Proposal

AN ACT to amend the family court act, in relatiangaternity testing and adjudications in
child protective proceedings in the family court
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 532 of the family court actmseaded by adding a new subdivision (d) to

read as follows:

(d) In any proceeding in the family court, whethader this act or under any other law, if

there is an allegation or statement in a petitii & person is the father of a child, who is gestib

of the proceeding but paternity has not been astada, the court may, upon the consent of the

alleged father and mother, make an order for ttegedl father, mother and child to submit to one or

more genetic marker or DNA tests, in accordanch thi¢ provisions of this section. Where the

mother or alleged father of the child does not eah#o the testing, the court may direct any party

empowered under section five hundred twenty-twthisf article to file a verified petition under

section five hundred twenty-three of this artidesstablish paternity. If the mother is not befitve

court, the court may nonetheless make an ordeyefioetic marker or DNA testing if the court finds

that she has been given notice and an opportuntie theard, No such test shall be ordered,

however, upon a written finding by the court thasinot in the best interests of the child on the

basis of res judicata, equitable estoppel, or teeumption of legitimacy of a child born to a medri

woman.

82. Subdivisions (b) and (c) of section 564 offtdmaily court act, as added by chapter 440 of

the laws of 1978, are amended to read as follows:
(b) The court may make such an order of filiatin i
(1) both parents are before the court, and

(2) the father waives both the filing of a petitionder section five hundred twenty-three of
this act and the right to a hearing under secivmtiundred [thirty-three] thirty-onef this act, and

(3) the court is satisfied as to the paternityhef ¢hild from the testimony or sworn

statements of the parents or from the results oétietesting performed in accordance with section

five hundred thirty-two of this act. If the mothsmot before the court, the court may make anrorde

of filiation based upon the results of geneticitegbrdered pursuant to subdivision (d) of section
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five hundred thirty-two of this act

(c) The court may in any such proceeding in itemigon direct either the mother or any
other person empowered under section five hundvedty-two of this act to file a verified petition

under section five hundred twenty-three of this @be court may in any such proceeding, upon its

own motion or upon the motion of either parentlteged parent or the child, direct the alleged

father, mother and child to submit to one or maeatic marker or DNA tests, in accordance with

the provisions of section five hundred thirty-twictlois act. No such test shall be ordered, however,

upon a written finding by the court that it is mothe best interests of the child on the basiesf

judicata, equitable estoppel, or the presumptidegifimacy of a child born to a married woman.

83. Section 1035 of the family court act is amenioeddding a new subdivision (g) to read

as follows:

(q) In any case in which paternity has not beeabtished regarding a child who is the

subject of a petition under this article and arged father is before the court, the court mayctlire

genetic testing in accordance with section fivedrad thirty-two of this act, may direct the filimod

a paternity petition in accordance with sectiore firundred twenty-three of this act or may

adjudicate paternity pursuant to section five heddsixty-four of this act.

84. Subparagraph (viii) of paragraph (2) of sutxion (d) of section 1089 of the family court

act is amended by adding a new clause (I) to reddll@ws:

() In any case in which paternity has not beealdsthed regarding a child who is the subject

of a hearing under this article and an allegeddiaith before the court, the court may direct geneti

testing in accordance with section five hundredyhivo of this act, may direct the filing of a

paternity petition in accordance with section fiuendred twenty-three of this act or may adjudicate

paternity pursuant to section five hundred sixtyrfof this act.

85. This act shall take effect immediately.
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11.  Stipulations and agreements for child support i
Family Court and matrimonial proceedings
[F.C.A. 8413(1)(h); D.R.L. 8240(1-b)(h)]

Section 413(1)(h) of the Family Court Act and sact240(1-b)(h) of the Domestic Relations
Law provide three important protections for childkehen their parents enter into agreements and
stipulations for the payment and receipt of chug@ort. Validly executed agreements and
stipulations entered into by the parties and piteseto the Supreme or Family Court for
incorporation into orders or judgments must incladgatement that the parties were advised of the
provisions of theChild Support Standards Act (CSS49,well as a statement that the “basic child
support obligation” (application of tHeéSSApercentages to the parties’ combined parentahiego
would “presumptively result in the correct amouhthild support to be awarded.” Where the
agreement or stipulation is at variance with thastb child support obligation,” a statement must
also be included of what the presumptive amountiedvbave been and why the deviation from that
amount is appropriate. These protections are nitake by the parties or their attorneys and render
agreements not in compliance with these requiresneasitl, not simply voidablé&SeeScheinberg,
“Inconsistent Appellate Enforcement of the RedRaluirements in DRL 8240(1-b)(h),” Fam.
Law Rev#3:3 (NYS Bar Assoc., Summer/Fall, 2007). Howettee,law is silent regarding the
procedures to be followed and the remedies for amptiance with these mandates, which has led
to disparate interpretations in different part®Nefv York State. The Family Court Advisory and
Rules Committee is proposing legislation to supmgessary clarity to this area.

The Committee’s proposal would amend both Familyr€Act 8413(1)(h) and Domestic
Relations Law 8240(1-b)(h) to provide that if amesgnent or stipulation fails to comply with anytioé
three provisions, it must be deemed void as oktrer of the date that one of the parties allebed
noncompliance in a pleading or motion or the diatgeGourt made a finding of noncompliance. This
approach is consistent with that of the Appellatédion, Third Department, which, in Claxk Liska, 263
A.D.2d 640, 692 N.Y.S.2d 825dPept., 1999), treated a motion to vacate a stifmriaon the ground of
noncompliance with these requirements as a praspeauobdification of the parties’ obligations. Najin
that retroactive vacatur of the agreement wouldtiegly affect the accumulated child support asear
owed by defendant, the cancellation of which isegalty prohibitecf* the Court affirmed the modification
date as the date of the applicatiSee alsd.uisi v. Luisi, 6 A.D.3d 398 (2d Dept., 2004); Matter of B.J.G.
v.M.D.G., 29 Misc.3d 670 Sup.Ct., Nassau Co., 201T¥), Jeffersorv. Jefferson21 A.D.3d 879, 800
N.Y.S.2d 612 (& Dept., 2005)(noncompliance wi@SSArendered agreement invalid and unenforceable;
matter remitted for new determination of child sofipetroactive to the original date of the agreetne

Further, the Committee’s proposal requires thahugpéinding of noncompliance, the Court must
hold a hearing to determine an appropriate amoluchitd support as of the earlier of the date the
noncompliance had been asserted in a pleadingnatian or the date of the Court’s finding of

®1 See, e.gMatter of Doxv. Tynon 90 N.Y. 2d 166, 659 N.Y.S.2d 231 (1997).
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noncompliance. Concomitantly, the proposal provities the noncompliance with tiE&SSAmay not be
asserted as a defense to non-payment of child suppdolation of an agreement or stipulation &or
period prior to the assertion of noncompliance maion or pleading or judicial determination of
noncompliance, whichever was earlier.

Additionally, the proposal would remedy the gapeaby the Appellate Division, Second
Department in Matter of Savini Burgaleta34 A.D.3d 686 (2d Dept., 2006)., that, unless precluded
by the Supreme Court, the Family Court should besiciered a court of competent jurisdiction that ladou
have subject matter jurisdiction to review, deterenand, where necessary, vacate or modify, notlgimp
enforce, child support in cases in which a divguciyment did not conform to thehild Support
Standards ActSeeSchub, “Outside Counsel: Family Court: Challendifegal Child Support Facts?,”
N.Y. Law JournalApr. 2, 2007, p.4, col. 4; Scheinbesgpra at 5-6.

In light of the ambiguity surrounding the law inglarea and, in particular, the varying approaches
taken by the courts regarding the treatment ofeagests and stipulations deemed not to comply wigh t
Child Support Standards Adhe Committee’s proposal will provide neededifitztion. In so doing, it
will spur greater compliance with tli#&SAthus fulfilling the legislative intent of providg appropriate
support for children.

Proposal

AN ACT to amend the family court act and domestiations law, in relation to agreements and
stipulations of child support

The People of the State of New York, representé&skimate and Assembly, do enact as follows:

Section 1. Paragraph (h) of subdivision 1 of sectit3 of the family court act, as added by chapter
41 of the laws of 1992, is amended to read asvislio

(h) (1) A validly executed agreement or stipulation voarily entered into between the parties
after the effective date of this subdivision presdrto the court for incorporation in an orderwgment

shall include the following
(i) a provision stating that the parties have badvised of the provisions of this subdivision, and

(ii) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of clsilghport to be awarded.
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(2) In the event that such agreement or stipulatiamadies from the basic child support obligation,
the agreement or stipulation must specify the arhthat such basic child support obligation wouldéa
been and the reason or reasons that such agreenstipulation does not provide for payment of that

amount.
(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
voluntarily enter into validly executed agreementstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra

The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which

deviates from the basic child support obligatioallséet forth the court's reasons for such dewumatio

(6) An agreement, stipulation or court order whactourt finds fails to comply with any of the

provisions of this paragraph shall be deemed veidfdhe date that any of the parties raises tihgdato

comply in a pleading or motion or a court of congpgfiurisdiction makes a finding of the failure to

comply, whichever is earlier.

(7) If a court of competent jurisdiction finds thaat agreement, stipulation or court order fails to

comply with any of the provisions of this paragraiste court shall hold a hearing and determinecttilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdof

the failure to comply, whichever is earlier. Foe fhurposes of this section, a court of competent

jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in witigh

agreement, stipulation or order was initiated, ssline supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not ¢titut® a defense to non-payment of a child

support obligation prior to the date that any & fiarties raises the failure to comply in a pleadin

motion or a court of competent jurisdiction makdmeding of the failure to comply, whichever is kear.

§2. Paragraph (h) of subdivision 1-b of section 8#the domestic relations law, as added by
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chapter 41 of the laws of 1992, is amended to asddllows:

(h) (1) A validly executed agreement or stipulation voarily entered into between the parties
after the effective date of this subdivision presdrio the court for incorporation in an orderwfgment

shall include the following:
(i) a provision stating that the parties have beemsadwf the provisions of this subdivision, and

(ii) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of cisilgbport to be awarded.

(2) In the event that such agreement or stipulatiomaties from the basic child support obligation,
the agreement or stipulation must specify the arhthat such basic child support obligation wouldéa
been and the reason or reasons that such agreenstipulation does not provide for payment of that

amount.
(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
voluntarily enter into validly executed agreemantstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra

The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which

deviates from the basic child support obligatioallsket forth the court's reasons for such deumatio

(6) An agreement, stipulation or court order whiits to comply with any of the provisions of

this paragraph shall be deemed void as of thetHateany of the parties raises the failure to conmph

pleading or motion or a court of competent jurifidic makes a finding of the failure to comply,

whichever is earlier.

(7) If a court of competent jurisdiction finds that agreement, stipulation or court order fails to

comply with any of the provisions of this paragrathte court shall hold a hearing and determinechilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdbf

the failure to comply, whichever is earlier. Foe thurposes of this section, a court of competent
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jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in witigh

agreement, stipulation or order was initiated, ssline supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not titute a defense to non-payment of a child

support obligation for any period prior to the dtitat any of the parties raises the failure to dgrmpa

pleading or motion or a court of competent juriidic makes a finding of the failure to comply,

whichever is earlier.

83. This act shall take effect on the ninetieth aftgr it shall become a law and shall apply to

agreements and stipulations entered into on or thié¢ date.
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12.  Authority of Supreme and Family Courts to direstablishment
of trusts to benefit children in matrimonial, chgdpport and paternity cases
[D.R.L. 8240(1-b); F.C.A. 8413 (1)(c)]

The Child Support Standards Act provides helpfubpzeters for Family and Supreme Courts to
utilize to ensure that parents are assessed ao@pgie proportion of their incomes for the suppodrt
their children, premised on the assumption thatrtbemes are relatively constant. However, it pdesi
no mechanism for the courts to address the no¢guient situation where one of the parents receines
economic windfall or exceptionally high income dhgria short period of time, an income not likely to
remain at that level in the future. Examples inelpdofessional athletes or performers, individudis
sell a successful business or those who win sgmfiawards. Without a means of preserving a podfo
the windfall income for children’s future needsg ttourts are hampered in their ability to provigst pnd
appropriate child support orders that incorporatare costs, such as college expenses. The Famigt C
Advisory and Rules Committee, therefore, is recomsimgy that the courts be authorized to direct that
children be permitted to benefit from such windfahrough the establishment of designated accounts,
such as trust funds or annuities, that would previee children with future streams of paymentss thu
ensuring adequate support even after the non-dasfmtent's income has decreased.

While explicitly not diminishing the non-custodiadrent’s basic support obligation and in no way
superseding the issuance of orders for periodimpays pursuant to the Child Support StandardstAet,
proposal would authorize the Supreme or Family Caunder such terms and conditions as it deems
appropriate, to direct the non-custodial paremap an amount to establish a security account datgd
for the benefit of the child, including, but nanited to, a trust account or annuity, to meet th&lts
future needs. The proposal would require the Couspecify the parameters of the account, includasg
applicable, the particular purposes of the accahmetperson or entity that will act as trusteetadian or
administrator of the funds in the account; the persr entity that will act as the trustee, custoda
administrator of the funds in the account in therg\of the death of the designated trustee, cuestaali
administrator; the disposition of the funds aftex emancipation or death of the child or childramed
as beneficiaries; the particular structure thak fulfill the purposes of the account; and any Hiert
provisions necessary to accomplish the purposeeo&tcount.

Proposal

AN ACT to amend the domestic relations law andfémeily court act, in relation to the authority biet
court to direct establishment of a trust or othesignated account for the benefit of children in
matrimonial, child support and paternity cases

The People of the State of New York, representeskimate and Assembly, do

enact as follows
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Section 1. Paragraph (c) of subdivision 1-b ofisec240 of the domestic relations law is amended

by adding a new subparagraph 8 to read as follows:

(8) In addition to the basic child support obligatordered under this subdivision, the court may,

in its discretion, order the respondent to payrmount to establish a security account designatethé

benefit of the child, including, but not limited, t® trust account or annuity to meet the childtsife

needs. The court may direct the establishmentaf an account under such terms and conditions as it

deems appropriate. The court shall set forth, picable: the specific purposes of the accountpidason

or entity that will act as trustee, custodian amadstrator of the funds in the account; the persoantity

that will act as the trustee, custodian or adnmaist of the funds in the account in the eventefdeath

of the designated trustee, custodian or admingstrite disposition of the funds after the emanoymaor

death of the child or children named as benefiegrihe particular structure that will fulfill thirposes

of the account; and any further provisions necggsaaccomplish the purpose of the account. The

establishment of such an account shall not dimiarshcurrent child support obligations.

82. Paragraph (c) of subdivision 1 of section 4fithe family court act is amended by adding a

new subparagraph 8 to read as follows:

(8) In addition to the basic child support obligatiordered under this subdivision, the court may,

in its discretion, order the non-custodial parenpay an amount to establish a security accourndmized

for the benefit of the child, including, but natited to, a trust account or annuity to meet thklsh

future needs. The court may direct the establishmiean account under such terms and conditioriis as

deems appropriate. The court shall set forth, picable: the specific purposes of the accountpidason

or entity that will act as trustee, custodian amadstrator of the funds in the account; the persoantity

that will act as the trustee, custodian or adnmaist of the funds in the account in the eventefdeath

of the designated trustee, custodian or admingstrite disposition of the funds after the emanoymaor

death of the child or children named as benefiegrihe particular structure that will fulfill thirposes

of the account; and any further provisions necggsaaccomplish the purpose of the account. The

establishment of such an account shall not dimiamshcurrent child support obligations.

83. This act shall take effect immediately.
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13. Compensation of guardians ad litem appointedtiddren
and adults in civil proceedings out of public funds
[CPLR §1204]

While attorneys for children assigned to represeiitiren under Judiciary Law 835 or Family
Court Act 8249 are remunerated out of State fuwtigre independent means are not available, no
analogous provision for compensation from publiedsi exists for guardians ad litem appointed for
children and impaired adults in civil proceedingsguant to section 1204 of the Civil Practice Law
and Rules (CPLR). The Family Court Advisory anddguCommittee, with the support of the Chief
Administrative Judge’s Advisory Committee on CiRilactice, is proposing this measure to redress
that inequity.

There are a variety of situations in which childegrd adults may be deemed by judges to
require the protection afforded by a guardian @i For example, in Family Court, the respondent
in a child protective proceeding (the parent of¢hiéd who is allegedly mistreated) may be under 18
years of age. An adult may require appointment@iadian ad litem if his or her mental capacity is
challenged, for instance, in termination of parkntgots proceedings based on the parental mental
illness or developmental disability. Additionallyguardian ad litem is occasionally appointed in
matrimonial proceedings in Supreme Court in liea @i attorney for a child.

While judges now have the authority to make thggmentments, they are reluctant to do so
because they cannot guarantee that the guardigemdwill receive any payment. Section 1204 of
the CPLR authorizes payment for the services afaadjan ad litem by "any other party or from any
recovery had on behalf of the person whom suchdiprarepresents or from such person's other
property.” Neither the Family Court Act nor the G®provide for payment where there is no
monetary corpus from which payment can be madetlandourts have ruled that no public funds
may be used in such circumstanc®seMatter of Woodv. Cordellg 91 A.D. 2d 1178 (4 Dept.
1983).See alsiMatter of Baby Boy Q 298 A.D.2d 677 (3d Dept., 2002)(County Commissioof
Social Services could not be ordered to pay fordjaa ad litem as he was not a party). In Family
Court proceedings, the parties are often indigadtthus unable to compensate the guardian ad litem.

This proposal would authorize payment for the ssrwiof the guardian ad litem out of public
funds, as a state charge, where the guardian servbdhalf of a child, and as a county chargdef t
guardian served on behalf of an adult, consistétht tive present statutory sources of funding for
assignment of attorneys for children and coungehidigent adults. By virtue of section 165 of the
Family Court Act, section 1204 of the CPLR, as adseh would apply to Family Court proceedings.
In addition, if the proceeding is one in which #hés a subsequent monetary recovery, the fundslcoul
to be recovered pursuant to section 1103 of theRCPL
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Proposal

AN ACT to amend the civil practice law and rulesyeélation to compensation of guardians ad litem

The People of the State of New York, representeéskimate and Assembly, do enact as
follows:

Section 1. Section 1204 of the civil practice lavd aules is amended to read as follows:

81204. Compensation of guardian ad litem. A coway mlow a guardian ad litem a
reasonable compensation for [his] the guardisersices to be paid in whole or part by any offeety
or from any recovery had on behalf of the personmwisuch guardian represents or from such

person's other property, or if there is no suchig®wompensation for services shall be from state

funds appropriated to the judiciary in the same am®established by subdivision three of section

thirty-five of the judiciary law, if the guardiardditem has been appointed for an infant, and dut o

county funds in the same amounts established liyseseven hundred twenty-two-b of the county

law, if appointed for an adulNo order allowing compensation shall be made gixor an affidavit of

the guardian or [his] the guardiaaBorney showing the services rendered.

82. This act shall take effect immediately.
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V. Future M atters:

Under the leadership of the Committee’s co-ch&lm). Michele Pirro Bailey, Judge of the
Family Court, Onondaga County, and Hon. Peter Bassd, Judge of the Family Court, Bronx
County, the Family Court Advisory and Rules Comegthad a productive year in 2013. Additionally,
the Committee recommended significant rules remsias well as approximately 40 new and revised
forms that have been posted on the Unified Cowste®y’s Internet web-site for ready public access
(http://www.nycourts.gov).

Most important, as in 2013, the Committee will agactively support efforts by the Unified
Court System to persuade the Legislature to megbbssing need of the Family Court statewide for
additional judges in order to fulfill the demandste ever-increasing and ever-more complex
workload. Additionally, recognizing that only Newokk and North Carolina automatically consider
juveniles to be adults as soon as they reach thefgjxteen, the Committee will support the efort
of Chief Judge Lippman to establish a youth divisio Supreme Court that will, in effect, raise the
age of criminal responsibility in New York Statedighteen. In addition to reviewing legislative
proposals, the Committee will also continue its poghensive review of the Family Court rules with a
view towards recommending possible revisions. litazh to these efforts, the Committee’s five
subcommittees are expected to be actively engageet ifollowing projects, among others, during the
coming year:

* Child Welfare The Subcommittee will be exploring means of sifgplg and expediting the
filing of child welfare proceedings, including pt@es in other states that use continuous dockets f
child protective, permanency and termination okpéal rights proceedings. It will continue its
examination of issues regarding guardianship amdigrant children, in particular, requests for
“Special Immigrant Juvenile Status” judicial find® as well as possible promulgation of rules or
guidelines regarding notice to, and participati§rchildren in court proceedings. In addition to
continuing its major project regarding the rightsl @aesponsibilities of non-respondent parents, the
Subcommittee will continue to monitor implementatf significant legislation in the child welfare
area, includinginter alia, the federalndian Child Welfare Agtsubsidized kinship guardianship,
destitute children, reentry into foster care, negton of parental rights and the “Family Assessimen
Response” (differential case management) pilotgutsj

* Juvenile Justicdn addition to the issue noted above regardieggie of criminal
responsibility, the Subcommittee will monitor tmeglementation of the “Close to Home” initiative in
New York City, including its impact upon childrem ¢counties outside New York City, as well as the
requirements enacted in 2011 and 2012 regardingfussk assessment instruments in making
detention and placement decisions. Particularlight of implications for addressing the needs of
cross-system youth (youth with both juvenile justand child welfare cases), the Subcommittee will
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review proposals regarding information- and recslnidring among education, mental health and child
welfare agencies and the courts. Additionally, $abcommittee will explore means of reducing
unwarranted collateral consequences of juvenilmgeéncy adjudicationg.g, by developing a
mechanism by which records may be sealed aftedjanliaated youth has not had a juvenile or
criminal case for a designated period of time. $hbcommittee will continue to work with the
Legislature to enhance the effectiveness of regsotwstruancy both as persons in need of supenvisio
and as educational neglect proceedings. With &péat concern for effective evidence-based
approaches to reentry of youth from facilities baxkheir neighborhoods, the Subcommittee will also
continue its advocacy for greater support for Far@iburt probation and community-based
alternatives to detention and placement.

* Child Support and Paternityhe Subcommittee will continue to work with thew York
State Office of Temporary and Disability Assistateeseek common ground on legislative proposals,
including those in response to the quadrenniakre\df theChild Support Standards Aas well as .
approaches to child support in cases involvingtjoustody. It will also consider possible couriesul
regarding judicial review of support magistratestetminations of wilful violations, filing dates,
inter-county transfers of cases and expedited stippacedures. The Subcommittee will also monitor
the implications of the Federaffordable Care Actor child support proceedings in Family Court.

» Custody, Visitation and Domestic Violendehe Subcommittee will continue to address
issues regarding forensic evaluations, expandimg tipe court rules it has proposed regarding access
by parties and counsel to the reports. It will alsaew and comment upon ongoing efforts by the
Legislature to address issues regarding standitigraf parties (non-parents) to seek custody or
visitation. The Subcommittee will also continuentonitor service, concurrent criminal jurisdiction
and other issues regarding orders of protection.

» Forms and Technology{he Subcommittee will propose revisions of uniidorms as
necessitated by new legislation and will considgrfarms-related issues raised by the increase in
digitalization of court records and e-filing initiges. It will continue its efforts to simplify theurrent
forms to enhance access to justice for self-reptedditigants as has been recommended by the Chief
Judge’s Task Force to Expand Access to Civil L&galices in New York.

The Committee, which includes experienced judg@spsrt magistrates, court attorney
referees, Family Court clerks and practitionerswirérom throughout New York State, brings a
variety of valuable perspectives to the task ofrasising the crushing workload and complex
problems facing the Family Court. The substantiplegtise of the Committee’s active and diverse
membership contributed to significant accomplishta@ém 2013 and with the substantial agenda
described above, the Committee hopes to compilmiéas record of achievement in 2014 as it
grapples with the many difficult issues withinjigsisdiction during these most difficult of times.
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In conclusion, the Committee pledges its contindagp dedication in 2014 to improving the
functioning of the Family Court and the qualityjostice it delivers to children and families in New
York State.
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