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l. Introduction and Executive Summary

The Family Court Advisory and Rules Committee ig ofithe standing advisory committees
established by the Chief Administrative Judge ef@ourts pursuant to section 212(1)(q) of the
Judiciary Law and section 212(b) of the Family Gd\ot. The Committee annually recommends to the
Chief Administrative Judge proposals in the arddsamily Court procedure and family law that may
be incorporated into the Chief Administrative Juddegislative program. These recommendations are
based on the Committee's own studies, examinatideasional law, and suggestions received from
bench and bar. In addition to recommending its awnual legislative program, the Committee reviews
and comments on other pending legislative measaeserning Family Court and family law.

A. Legislation Enacted in 2014

A major priority of Chief Judge Lippman and longvadated by the Family Court Advisory and
Rules Committee, the Legislature enacted a measuie2014 session amending the Family Court Act
to create 25 new Family Court judgeships. Twengsjle starting on January 1, 2015 (nine in New
York City and eleven outside New York City) andefimore will commence on January 1, 2016,
following elections in November, 2015. Additionalthree of the legislative proposals submitted by
the Committee in 2014 were enacted into law. Edchese measures is summarized below.

1. Medical Treatment of Destitute Children [Laws 0f2014, ch. 279; A 9732]This
measure, submitted by the Family Court Advisory Rates Committee, amends Social Services
Law 8383-b to add destitute children to the categaof children for whom local commissioners of
health or social services may provide consentsddical treatment. In addition to children in child
abuse and neglect cases, who have been tempaoesmbved or placed, the measure adds children
who have been placed on a temporary basis or spasition pursuant to Family Court Act 881094
or 1095, respectivel¥ffective: Aug. 11, 2014.

2. Maodification of Child Support (Laws of 2014, ch.373; A 9464):In an effort to simplify
the petition process, especially for the numerauspresented litigants in Family Court, this
measure, submitted by the Family Court Advisory Rates Committee, amendsction 451 of the
Family Court Actto eliminate the need for applicants to modify @lslipport to file affidavits in
addition to petitions in order to be entitled tahegs. The affidavits are duplicative of the
modification petitions since both uniform forms tan provisions for the delineation of facts
sufficient to satisfy one or more of the groundsrfmdification. The affidavit requirement is
retained, however, for a petition to set asideamate an order of child support. No hearing is
required in such a case unless the petition ismapaaied by “an affidavit and other evidentiary
material sufficient to establish a prima facie clasehe relief requestedEffective: Dec. 22, 2014
(90" day after the Governor’s signature).

3. Calculation of theChild Support Standards Act “Cap” (Laws of 2014, ch. 466;
S 6784-a)This measure, submitted by the Family Court Adwisord Rules Committeejakes a
technical correction tdsocial Services Law 8111-i with respect to thehudtof calculating the
combined parental income amount, colloquially kn@asrthe “cap.” Current SSL 8111-i provides
that the “cap,” which the NYS Office of TemporarydaDisability Assistance must adjust every two
years, equals the product of the average annuegipiarge changes in the Consumer Price Index for
All Urban Consumers (CPI-U) as published by theteéthiStates Department of Labor Bureau of



Labor Statistics for the prior two year period rdad to the nearest one thousand dollars. Use of the
term “product” was most likely intended to referth@ product of the combined parental income
“cap” multiplied by the combined total (that iseteum) of the changes in the CPI-U during the
preceding two-year period, that is the total lesfahflation during the applicable period. Howeyer
read literally, use of the term “product” appearsdquire the change in the first year to be mligttp

by the change in the second year. In order t@begflect the total amount of inflation during the
measurement period, this measure requires the"stithe average annual percentage changes in
the CPI-U for each of the two years to be multgbly the existing combined parental income “cap”
and then to be rounded to the nearest $1@itective: February 19, 2015.

B. New and Modified Legislative Proposals

As a high priority, the Committee strongly suppdhis efforts of Chief Judge Lippman to raise
the age of criminal responsibility in New York $tdb 18 and looks forward to addressing the
recommendations of the Governor’'s Commission ontlN,daublic Safety and Justice during the coming
year. Additionally, the Committee is proposing agoehensive legislative agenda, including 11 new
and revised proposals and 16 proposals previoasymmended. These proposals address all areas of
Family Court practice, thereby providing neededifitation and enhancing the Unified Court System's
ability to handle these cases effectively. The aed revised proposals include the following:

1. Severe child abuse and entry of orders of ptiot@in child abuse and neglect cases onto the
statewide reqistry of orders of protectidiwo serious limitations hamper the ability of th@mily Court
to fulfill its statutory mandate to “help protedtildren from injury and maltreatment and to help
safeguard their physical, mental, and emotional-ahg.” [Family Court Act 81011]. The series of
amendments to the provisions regarding severeepehted child abuse have left one significant gap i
law unaddressed, that is, the lack of authorizdtorthe Family Court to render an enhanced finding
with respect to a respondent in a child abuse waseis not a parent of the child. MoreoyErecutive
Law 8221-a specifically excludes orders of protatissued in child abuse and neglect cases from ent
onto the statewide automated registry of ordeggatection and warrants. The Family Court Advisory
and Rules Committee is proposing a measure tdyrécth of these gaps in the lawirst, the
Committee’s measure would provide that the enhafindthg of severe or repeated child abuse that
may be made at an original child protective prooegdnder Article 10 of the Family Court Act may
be rendered with respect to any individual againisim a child protective proceeding could be
brought, including a non-parent who is deemed astpelegally responsible.” Second, the proposal
would amend Executive Law 8221-a to require allgerary and final orders of protection issued
pursuant to Family Court Act 881029 and 1056 tetered onto the statewide registry established
pursuant to th&amily Protection and Domestic Violence Interventict of 1994L. 1994, c. 222,
224],

2. Consideration of spousal maintenance in cdiogiahild support in Supreme and Family
Court proceedingAddressing a source of persistent confusion ircetleulation of child support has
been the treatment of spousal maintenance wittecesp the income of both the recipient and the
payor spouse. The Family Court Advisory and Rulem@ittee is submitting a measure to clear up
the ambiguity as to the implications for both pasti The measure would amend Family Court Act
8413(1)(b)(5)(iif) and Domestic Relations Law 82#®()(5)(iii) to add a new subclause (1) that
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would provide that alimony or spousal maintenarataally paid to a spouse who is a party to the
action must be added to the recipient spouse’sme¢@rovided that the order contains an automatic
adjustment to take effect upon the terminatiorhefrhaintenance award. This addition would be
based upon an amount already paid, e.g., an amgpmitted on the recipient spouse’s last income
tax return and would not simply be an estimatautdre payments In that respect it codifies several
appellate casegurther, the proposal would amend the existing provisiohath Family Court Act
8413(1)(b)(5)(vii)(C) and Domestic Relations LawA821-b)(5)(vii) ( C) to clarify that where

spousal maintenance payments are deducted fropatiog’s income, the order must contain a
specific provision adjusting the child support ampautomatically upon the termination of the
spousal maintenance award. This relieves the casfoarent of the burden of moving for a
modification of the child support order upon thertmation of maintenance but leaves open the
possibility for either or both parties to seek adifioation of the automatic adjustment if at therppo
that maintenance terminates, the income of eithtreoparties has changed in an amount that would
gualify for a modification.

3. Determinations of willful violations of Familydtirt orders of protectiorSection 846-a of
the Family Court Act provides that a willful violah of an order of protection must be proven by
“‘competent evidence,” but the statute is silegarding the quantum of proof required, resulting in
disparate standards being applied in differentspafrthe State. The Family Court Advisory and
Rules Committee is proposing a measure to codifitdviaf Stuart LLv. Amy KK, -A.D.3d-, 995
N.Y.S.2d 317, 2014 NY Slip Op. 07222%Bept., 2014) and Matter of Rubackin Rubackirn 62
A.D.3d 11, 20-21, 875 N.Y.S.2d 90 (2009), by reqgithat a charge of a willful violation of an
order of protection must be proven beyond a reddergoubt if it is in the nature of a criminal
contempt and if it results in a definite sentema#uding incarceration. This requirement would gppl
to sentences actually imposed, as well as to seedethat are suspended or that may be served on
particular days, rather than continuously. The psapwould also clarify the provision authorizing
the Family Court to suspend sentences or direafdlge on which sentences must be served.

4. Restraint of juveniles appearing before the Ba@ourt Following an escalating national
trend, the Committee is proposing a measure tacetie use of mechanical restraints against oéild
under the age of 18 appearing in all categorid¢zaafily Court proceedings. The measure provitias
restraints must presumptively be removed “uponyasitthe juvenile into the courtroom” unless the
Family Court determines and explains on the reedrg restraints are “necessary to prevent: (1)
physical injury to the child or another person;&ruptive courtroom behavior, as evidenced by a
history of behavior that presented a substans&laf physical harm to the child or another person;
(3) flight from the courtroom, as evidenced byistdry of absconding.” The particular restraints
permitted must be the “least restrictive availadternative” and, in order to ensure due procéiss,
child must be given an opportunity to be heard idigg a request to impose restraints.

5. Orders for spousal maintenance in family offemeeeedingsTheFamily Protection and
Domestic Violence Intervention Act of 19841994, c. 222] provided a needed life-savepeatitioners
in family offense cases by authorizing the Famibu@ to issue temporary orders of child support in
conjunction with temporary orders of protection.wéwer, the statute does not provide a similar
emergency safety net to married petitioners in fiaoffense proceedings who do not have minor,
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dependent children -- often older litigants in ldegn marriages, who are victims of domestic vioksn
frequently including financial abuse, and who latleans of their own to cover expenses as theyaseek
safe refuge from violence. This measure wouldfi#it gap by amending sections 828 and 842 of the
Family Court Act to provide authority for the FaynCourt, when issuing temporary and final orders of
protection, to order temporary spousal maintenadeeis the case with temporary orders of child
support, a temporary order of spousal support neagdued “notwithstanding that information with
respect to income and assets of the respondenbenagavailable.” Additionally, as is the case with
orders of child support, the measure providesttif@mspousal maintenance matter be set down for
further proceedings under Article 4 of the Famityu@ Act.

6. Dispositions of conditional discharge and pradyafor violations of Family Court orders of
child supportin addressing particularly intractable cases offwiiolations of court orders for child
support, including those involving child supportigbrs who are self-employed or who are paid in
cash or “off the books,” the Family Court requieebroad range of sanctions. Incarceration may not
be appropriate in all cases, since it at least tearpy cuts off a support obligor’'s earning capgci
The Family Court Advisory and Rules Committee iggusing a measure that would expand the
range of sanctions available to the Family Coudaddress violations of orders that it issues. Fingt
measure would authorize the Family Court to ditkat programs to which the Court refers support
violators, including job training and other reh@hiive programs, must report to the Court regagdin
the party’s compliance. Second, the proposal wadldia new disposition of “conditional discharge”
to the Family Court Act, similar to that which ig@icable to juvenile delinquents. This option is
particularly important for the many counties in N¥ark State in which local probation departments,
already stretched thin, are unable to provideisesvor supervision in Family Court child support
cases. For those counties able to provide probagorices in cases involving child suppang
proposal provides time limits commensurate withdbeation of orders of protection in Family Court
family offense cases — that is, up to two yearsif tine Family Court finds aggravating circumstasc
up to five years. Finally, procedures are delingdbe willful violations of conditional dischargend
probation.

7. Roles, rights and responsibilities of non-resfemt parents in child neglect and abuse
proceedings in Family CourNotwithstanding a growing trend toward identifyiand engaging both
parents, including those not charged as respondentsell as their extended families, in resolving
child protective proceedings, article 10 of the Bai@ourt Act contains a number of gaps and
anomalies with respect to the treatment of nonaredpnt parents. This measure inserts provisions tha
explicitly encourage greater participation by nesgondent parents in abuse or neglect proceedings
concerning their children and expands the preanal dispositional options available to ensure the
children’s safety and well being with due regardtfee legal rights of both parents. The measurmedef
and differentiates the notices to, and roles afepis recognized by law in contrast to those whegal
status has not been determined. It further autesnielease of children to non-respondent pareats, b
during the pendency of the child protective progegand as a disposition. Finally, it includes non-
respondent parents in the provisions of Family €Aat 881055-b, 1089 and 1096 through which a
child abuse or neglect, permanency or destitutid gnoceeding may be resolved through an order of
custody under article six of the Family Court Attcases in which further involvement by the Family
Court and local social services agency is deterthinod to be necessary.

8. Sealing and expungement of records in PersoNe@d of Supervision proceedingfassage
of the juvenile delinquency statute over three desago ironically left youth charged as Persons in
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Need of Supervision (PINS) with fewer protectiohart either their juvenile delinquent or adult
counterparts. This measure would remedy one afnibst glaring disparities by providing sealing and
expunction provisions for PINS cases that are coatpa to Family Court Act 88375.1 - 375.3 and
Criminal Procedure Law §160.50. The measure wonddral Family Court Act 8783 to provide that
court records in actions terminated favorably ®dlcused — that is, cases that had been diverted
(diverted without petition), withdrawn or dismissedvould automatically be sealed and, in cases
involving a PINS adjudication, the juvenile would permitted to make a motion for sealing of the
record in the interests of justice. As in Familyu@toAct 8375.3, the Family Court would retain its
inherent authority to expunge, rather than simpbl sits records. Finally, recognizing that PINS
behavior consists of conduct that would not be icrahif committed by adults, sections 783 and 784 o
the Family Court Act would be amended to preclusie of PINS records in other courts.

9. Persons in need of supervision and juvenil@agieency proceedings: procedures for
admissions and violations of orders of dispositidio fill gaps in the post-dispositional procedure
applicable in juvenile delinquency and PINS caties Committee is submitting a proposal clarifying
the various provisions of Articles 3 and 7 of ttearily Court Act regarding violations of orders of
disposition by juveniles. First, the proposal ifies that, as in probation violation cases, theqakof a
conditional discharge would be tolled during thagency of a violation petitionSeeMatter of Donald
MM, 231 A.D.2d 810, 647 N.Y.S.2d 312 (3d Dept., 1989&) app. denied89 N.Y.2d 804 (1996).
Second, the proposal would delineate the procedarasolations of suspended judgment and
probation in PINS cases, drawing upon existing fuleedelinquency provisionsSeeF.C.A. §8360.2,
360.3. Finally, with respect to the fact-findirtgge of PINS proceedings, in response to a lorgdin
appellate cases, the proposal would add a newosetdi3 to the Family Court Act, establishing a
judicial allocution procedure for accepting adnoss in PINS cases, analogous to the allocution
provision in juvenile delinquency cases [Family @dAct 8321.3].

10. Permanency planning in juvenile delinquenay p@rsons in need of supervision (PINS)
proceedings in Family CourtNew York State statutes, as well as both theefa@duvenile Justice and
Delinquency Prevention AfPublic Law 107-273, as amended in 2002] and Fddegulations,
implementing the FederAldoption and Safe Families A&ublic Law 105-89; L. 1999, c. 7], make
clear that th&SFApermanency planning mandates apply tehilldren in foster care, including those
in care as a result of juvenile delinquency andSPpétitions. The Committee is proposing a
comprehensive measure to implement permanencyip@nmndates for the juvenile justice population
as follows:

* a requirement that non-custodial parents reaedtees in juvenile delinquency and PINS
proceedings so that they can participate in disjposil and permanency planning;

* a provision, similar to Family Court Act 81016,&nsure that the appointment of a attorney for
the child in a juvenile delinquency or PINS caseildaontinue during the life of any dispositional o
post-dispositional order;

* incorporation of the requirements in Article 10efthe Family Court Act into juvenile
delinquency and PINS dispositions and permanenayitigs regarding consideration of the
independent living services necessary to assighybdiand older and, with respect to a juvenildwit
“another planned permanent living arrangementhaspermanency goal, identification of a “significan
connection to an adult willing to be a permanemsource for the child;”
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* requirements in both the juvenile delinquency BiNdS statutes for agencies in which youth
are placed to notify the school districts in whibk youth will be attending school upon releaselesd
than 14 days in advance of their release, to prigrtvainsfer records to the school districts anthydo
coordinate release dates with school terms so @snionize disruption to the youths’ educational
programs;

* a provision in the PINS statute, similar to thapplicable to juvenile delinquents and all
children subject to permanency hearings under I&rfi©-A of the Family Court Act, to ensure that the
agency with which the child is placed reports t® @ourt regarding plans for the child’s release, in
particular with respect to enrollment of the chiich school or vocational program;

* incorporation into juvenile delinquency and PINiSpositions and permanency hearings of the
requirements in Article 10-A of the Family CourttAequiring that permanency hearing orders in
juvenile delinquency and PINS proceedings incladdescription of the visiting plan between the
juvenile and his or her parent or legally-respolesélult; a service plan designed to fulfill the
permanency goal for the juvenile; a direction thatparent or other person legally responsible be
notified of, and be invited to be present at, alayping conferences convened by the placement ggenc
with respect to the child; and a warning that € hvenile remains in placement for 15 out of 22
months, the agency may be required to file a petito terminate parental rights. A copy of the tour
order and service plan must be provided to therpaneother legally responsible individual.

11. Requirements for notices of indicated childtneatment reports and changes in foster care
placementsAbsolutely essential to the effort to expeditenp@nency for children in furtherance of the
goals of the Federal and St#tdoption and Safe Families A¢Rublic Law 105-89; L. 1999, c. 7] and
permanency legislation [L. 2005, c. 3], the Comeatis submitting a revised version of its proposal
ensure that the attorneys for the parties anchchildren are promptly informed of any changes in
placement that may warrant Court intervention. dgtcritical, in an effort to effectuate teSFA
precept that safety of the child is paramount pifgposal would also require prompt notice of any
indicated child abuse or maltreatment reports diggrthe child or, if the subjects of the reports a
person or persons caring for the child, reportanmgigg other children in the home. Similarly, the
proposal would amend Family Court Act 881055 an891@s well as Social Services Law 88358-a, to
require an agency with which a child has been plaegher voluntarily or as a result of an abuse or
neglect finding, or to whom guardianship and cugtoals been transferred as a result of the chillagoei
freed for adoption, to report any change in thédthplacement status 10 days in advance of thagda
(or within one business day after the change ifiedrout on an emergency basis), as well as any
indicated reports of child abuse or maltreatmenthé parties’ and children’s attorneys.

C. Previously Endorsed Measures

The Committee is recommending ubsission of the following 16 proposals:

1._Putative fathers entitled to conderadoptions and to notice of adoption, surrerzatel
termination of parental rights proceedinfys 1980, following the decision of the Untied @& Supreme
Court in_Cabarv. Mohamme@41 US 388 (1979), the Legislature enacted neter@idefining those
putative fathers who are entitled to consent tqpéidos and those who are entitled simply to notice
termination of parental rights, surrender and aidogtroceedings. Those entitled to notice may be
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heard regarding the children’s best interestsdbutot have veto power over their adoptions. L.0198
c. 575. Notwithstanding the Legislature’s goalgwdviding “reasonable, unambiguous and objective”
criteria for notice and consent, the 1980 statulfdl§ none of those intentionsSeeSponsor’s
Memorandum, 1980 NYS Leg. Ann. 242-243. The Fa@ibyrt Advisory and Rules Committee is
proposing a measure to expand and objectify ther@ifor putative fathers to consent to adoptiohs
children who were more than six months of age atithe of the filing of the petition to terminate
parental rights, application to execute a judisigrender, petition for approval of an extra-judici
surrender or extra-judicial consent to adoptiopetition for adoption, whichever filing is earliest
Those criteria would includ@ter alia, those named on a child’s birth certificate orremkledgment of
paternity, those adjudicated as fathers in New Yasr&nother state or territory, those who mainthine
substantial and continuous or repeated contacttivittthild through visits at least twice per moaoth
through regular communication, and those who Imwét the child for six months during the year prior
to the child’s placement in foster care or for atwp Criteria for putative fathers entitled to iwet

would be expanded to include those who filed arqmeaped on a custody petition and those identified i
an acknowledgment or order of paternity in anotimemtry that is entitled to comity in New York Stat

2. Orders of protection in termination of paremtghts, child protective and permanency
proceedingsWhile permanency for children in foster carefigi achieved with the understanding,
agreed- upon by everyone involved, that some comtiiccontinue with the child’s birth family, ther
have been instances in which continuing contadt wibirth parent — for example, threatening or
stalking behavior by a disturbed birth parent atc¢hild’s home or school — has endangered the child
and destabilized the child’s new family. Sincegmective adoptive or foster parents and birth garen
do not meet the definition of family contained irtidle 8 of the Family Court Act, the current staity
structure provides no vehicle to protect thesedcéil and their new families short of a criminal
prosecution for a non-family offense. The Famityu@ Advisory and Rules Committee is proposing a
measure to create a Family Court remedy for treblem by authorizing orders of protection to be
issued in conjunction with the disposition of t@ration of parental rights cases and permanency
hearings regarding children freed for adoptionesghorders of protection, as well as those issued i
child protective proceedings, must be entered ersthtewide registry of orders of protection and
Family Courts must inquire whether other ordersehlaeen issued regarding the parties. Additionally,
the proposal would permit orders of protectionhiiccprotective proceedings to require the respande
parent to stay awainter alia, from a “person with whom the child has been padptemanded, placed
or released by the court...” Finally, the propasalld permit orders of protection against responde
parents in child protective proceedings to lastujpto two years or, upon a finding of aggravating
circumstances or violation of an order of protectiop to five years. These orders would then be &bl
be extended in conjunction with permanency heanimgter Article 10-A of the Family Court Act or,
for child protective proceedings, other post-disfiamsal proceedings under Article 10 of the Family
Court Act. This parallels the permissible duratofrorders of protection in family offense cases and
would reduce the burden imposed upon domestic @ eictims to request frequent extensions of
protective orders. Further, orders of protectiotemmination of parental rights cases would be
permitted for up to five years or the date on whtod youngest child turns eighteen, whichever is
earlier.

3. Conditional surrendergwo decades of experience under the statutesedging the
requirements for enforceability of conditions inremders, both judicial and extra-judicial, have
revealed all too many cases in which ostensiblingkrms of the statutes have not been followed.
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Frequently, birth parents have been induced towgresurrenders, particularly extra-judicial surrersd
upon the assumption that informal agreements erlsitiers of understanding would be enforceable
even though they were not presented to the FamiBuarogate’s Court for approval and were not
incorporated by reference into any written coudess. The Committee’s proposal reiterates existing
explicit requirements that all conditions accompagysurrenders to authorized child care agencies,
both of children in and out of foster care, musapproved by the Family or Surrogate’s Court asdpei
in the children’s best interests and the approustrbe incorporated into a court order in ordettiier
agreement to be enforceable. To underscore thefoegdlicial oversight, the measure requires extra
judicial surrenders executed on or after the effealate of the statute (January 1, 2015) to nveet t
additional criteriaj.e., that the surrendering parent submit a sworn affidhat it would be an undue
hardship to attend the court proceeding and tleap#rent’s attorney was present at the time the
surrender was executed and explained the requisitemforceability of the agreement. Where a
surrender is approved by a court but an accompgragreement is not, the parent would have to be
advised that the agreement is not enforceablgakties, including the attorney for the child, must
consent to agreements in writing and agreementsdst-adoption contact between the surrendered
child and birth siblings and half-siblings, wherther the child and/or siblings or half-siblingedrd
years of age or older, would require their writtemsent in order to be enforceable. A copy of thatc
order incorporating any post-adoption contact agesd or other conditions must be given to all jgarti
to the agreement.

4. Adjournments in contemplation of dismissal angipended judgments in child protective
proceedings Long-standing uncertainty regarding the consageg of adjournments in contemplation
of dismissal and suspended judgments in child ptiete proceedings has hindered the ability of the
Family Courts to utilize these important mechani$onsesolving child protective cases without the
need for more drastic alternatives, such as otneofie foster care placements. The Family Court
Advisory and Rules Committee is, therefore, subngtta proposal to clarify and fill gaps in the
statutory framework with respect to both of thepgams. The measure would make clear that an
adjournment in contemplation of dismissal may lkeced either before the entry of a fact-findingesrd
or after fact-finding but before the entry of adimlisposition. While the former requires the corise
the petitioner-child protective agency and chilaf®rney, the latter does not, except that the agend
child’s attorney would have a right to be heardstBration of the proceeding to the Family Court
calendar following a finding of a violation of agsfact-finding adjournment would restore the matiter
the pre-fact-finding stage, while violation of asj@rnment ordered after fact-finding but before
disposition would restore the case to the dispwsiti stage. During the period both of an adjourrtmen
in contemplation of dismissal and of a suspendddment, the child would not be permitted to be
placed, except on a temporary basis under FamilytQat 81024 or 1027.

Additionally, the measure would amend Family CAwot 81053 to require that orders
suspending judgment delineate the duration, termdscanditions and provide a warning in conspicuous
print that failure to comply may lead to its revbea and to issuance of any other dispositionaéord
that might have been made at the time the judgmastsuspended. A copy of the order must be
furnished to the respondent. Significantly, in cast to an adjournment in contemplation of disnijssa
once a parent has successfully completed the pefiaduspended judgment, the underlying order of
fact-finding would not automatically be vacatedr mmuld the report on the Statewide Central Registe
of Child Abuse and Maltreatment automatically balse or expunged. Rather, the parent could apply
to the Family Court, pursuant to Family Court A&D&1, for an order vacating the order of fact-fingdi
and dismissing the proceeding in accordance witllisision (c) of section 1051 of the Family Court
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Act on the ground that the aid of the Court is oragler required and that the dismissal would béen t
children’s best interests. A suspended judgmenttimay be an appropriate disposition in cases in
which the Court determines that a full dismissakhef proceedings, including vacatur of the fact-
finding, should not be automatic.

5. Stays of administrative fair hearings regardihidd abuse and neglect repoftéie parallel
judicial and administrative systems for determinting validity of reports of child abuse and
maltreatment at times operate at cross-purposegr wlifferent time constraints and, in an escaggatin
pattern, have produced inconsistent results. Aljhdbocial Services Law 8422(8)(b) provides that a
Family Court finding of abuse or neglect createSiaabuttable presumption,” binding in the
administrative fair hearing process, that a fagpgemderance of the evidence supports an abuse or
maltreatment report, sometimes the fair hearinggse proceeds to a conclusion prior to the outaaime
Family Court child protective proceeding. The Comtea is proposing legislation to ensure that iresas
in which parallel Family Court and administrative@geedings are in progress, the administrative fair
hearing process would not precipitously advanclaout awaiting the results of the Family Court
matter. It would also require local social servidesricts to notify the New York State Office of
Children and Family Services of the outcomes ofRmily Court proceedings. The proposal would
require that, in a case in which a Family Courtctprotective proceeding is pending regarding &chi
named in a child abuse or maltreatment reportiithe frames for requesting an administrative
amendment of the report or fair hearing, as wethagime frame for the administrative agency to
resolve the fair hearing, would not begin to rutiluhe disposition of, or the conclusion of a pefiof
adjournment in contemplation of dismissal in, Haenily Court matter.

6. Orders for genetic testing in child protectoreceedingsFamily Court Act 8564 permits the
Family Court in cases other than paternity casesnter orders of filiation in limited circumstances
where both parents are before the court, wheréather waives the filing of a paternity petitiondaimis
right to be heard on that petition and where thetdas satisfied as to sworn statements and testnm
support of paternity. In the absence of theseis#gg, the court’s only alternative is to direqiaty to
file a paternity petition. The statute providesauphority for the court to direct genetic testinkieh,
with current DNA technology, would provide a swaftd accurate answer to questions of parentage. The
Committee is proposing a measure that would ameatibsis 532 and 564 of the Family Court Act to
authorize the court to order genetic testing in-paternity proceedings upon the consent of both
parents. Where consent is not obtained, the conutdibe permitted to direct any party to file aifred
paternity petition. Where the mother’s consentasfarthcoming by reason of her absence from the
court, the court would be authorized to direct giertesting so long as she had received noticeaand
opportunity to be heard.. As in paternity casesesbwould be ordered in cases where the court has
made a written finding that testing would not beha child’s best interests by reason of res judica
equitable estoppel or the presumption of legitim&eyther, Family Court Act 8564 would be amended
to permit the Family Court to adjudicate pateroitythe basis of genetic testing, not simply onlthsis
of sworn statements or testimony. Correspondingnaments would be made to child protective and
permanency provisions of the Family Court Act [Rgriourt Act 881035, 1089].

7. Educational neglect and Persons in Need of Sigi@n proceedings alleging truancy or
school misbehaviofEducational problems, whether coming to the atbentif the Family Court through
a PINS or educational neglect proceeding, presannhg the most complex challenges for the Family
Court and service agencies. A comprehensive appraaending both the education PINS and
educational neglect statutes is critically needhed tecognizes the vital role that educators play i
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resolving both categories of proceedings. Educat@<ritical to the efforts to divert both typds o
cases from the court system where possible. Thélyr@wourt Advisory and Rules Committee is
proposing a measure to ensure the active participaf educators both at the diversion and at the
petition stages in both PINS and educational négiexreedings. In PINS proceedings, regardless of
whether or not they are the potential petitionsehool districts or local educational agencies woul
need to be consulted by the designated lead doreegiencies and their efforts to divert the proteed
or, at minimum, to resolve the education-relatedés in the proceeding must be documented as a
prerequisite to filing. Similar requirements wotdd applicable in child protective proceedings inalih
educational neglect is alleged, that is, that tivestigating child protective agencies would beinegl
to document efforts made by school districts oal@ducational agencies to resolve the education-
related problems. The fact that such efforts wergiccessful would need to be pled in the petedioh
proven as an element of the fact-finding, sincecatianal neglect would be redefined to cover faitur
by the parents to provide educational serviceswitbstanding the efforts of the school districi@cal
educational agency and child protective agencyrteliarate such alleged failure prior to the filioQ
the petition.” Where petitions in both categoriésa@ses are filed in Family Court, education o#fisi
must be notified and, where the Family Court “deliees that such participation and /or assistance
would aid in the resolution of the petition,” th#idals may be joined as parties so that they may
participate in resolving the education issues priesk

8. Authorization for pilot programs for obtainingders of protection by video-conferend®ne
of the most noteworthy initiatives of ttNew York State Courts Access to Justice Progranbbas
the development of the “Advocate-Assisted Familie@se Petition Program,” an easy-to-use,
automated program that permits an applicant fengpbrary order of protection, with the aid of a
trained domestic violence advocate, to preparendyaffense petition and, if needed, an address
confidentiality affidavit, for filing in Family Cor. The program is available at courthouse location
and is suitable for expansion to remote sites, sisdramily Justice Centers, senior centers and
domestic violence shelters. With video equipmemnected to judges or court attorney referees at
courthouses, this program can be used in conjunetith actual court proceedings on the record for
the issuance of temporary orders of protectiorkingpadvantage of the broad potential of this
technology, this measure would amend section 21Beofudiciary Law to authorize the Chief
Administrator of the Courts to “establish pilot grams for the filing of petitions for temporary
orders of protection by electronic means and ferissuance of such orders by audio-visual means.”
Family Court Act 8153-c would delineate detaildlté pilot programs, definitions, consultation
required and elements of proposed plans. Partioipat the programs would be strictly voluntary,
would require the consent of the petitioner onrderd and would be limited &x parte
applications for temporary orders of protectiorod@edings must be on the record and preserved for
transcription and documentary evidence, if any,trbeselectronically transmitted and formally
introduced into evidence. Existing laws requirireggonal service of process and confidentiality of,
as well as the parties’ access to, records woolidnnany way be altered.

9. Conditions of orders of protection in matrimoniabgeedings and remedies and procedures
for violations of orders of protection in Family @t and matrimonial proceedings light of
ambiguities, gaps and discrepancies in the langagtie current statutes, the Committee is submgjtti
a proposal designed to provide guidance for civibecement of orders of protection in Family and
Supreme Courts, to remedy a disparity in the dumadf probation in family offense cases and to
incorporate all of the permissible conditions adens of protection in family offense cases into the
provisions regarding orders of protection in matnmal proceedings. The proposal clarifies that the
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violation procedures and consequences containAdicie 8 of the Family Court Act apply to all
orders of protection and temporary orders of ptaiadssued in family offense, child support,
paternity, child custody, visitation, divorce antie@r matrimonial proceedings, thus building upaa th
incorporation in chapter 1 of the laws of 2013ic#drms license and suspension remedies into these
provisions of the Family Court Act and Domestic &ins Law. The proposal makes clear that willful
violators of temporary and final orders of protentin all categories of cases would be subjedi¢o t
following sanctions: probation, restitution, vigita prohibition or requirement for supervision,
firearms surrender, firearms license suspensigevarcation and/or commitment to jail for up to six
months. Finally, the proposal would authorize theniy Court to place a respondent in a family
offense proceeding on probation for a period ofaifwo years or, where an order of protection
pursuant to Family Court Act 8842 has been issoefife years, a period of up to five years, thus
equalizing the periods of probation with the dunatof orders of protection, as extended by the
legislature in 2003Seel..2003, c. 579.

10. Transfers of identification documen®ecognizing that victims of domestic violence may
need possession of critical documents in ordeetalide to escape to places of safety, the Legislahs
part ofChapter 526 of the Laws of 2013, included a prooedfr victims to request that local
criminal and family courts direct return or trarrsbé “identification documents” as a condition of a
temporary or final order of protection. This measwould augment and clarify the identification
document transfer procedure in two respects. Finstpuld add to the definition of identification
document “any identification document in the narha protected child who is in the care of a
protected party.” Clearly, the documents requiadaf domestic violence victim, along with his or
her child, to escape to a place of safety may welude passports, immigration documents and
other documents in the name of the child. Secandrder to prevent litigants from doing an “end-
run” around the courts presiding over litigatiogaeding marital property and other assets the
measure excludes from the transfer procedure tthosements that are at issue in ongoing litigation
either in a Family Court child support proceedimganatrimonial proceeding in Supreme Court.
This provision is particularly critical so as notundermine Domestic Relations Law §8236B (2)(b),
which requires automatic orders freezing most ralpitoperty to be served with summonses in
matrimonial proceedings.

11. Reentry of persons in need of supervisionfioster careConsistent with the decision of
the Appellate Division, Second Department, in MatteJefry H, 102 A.D.3d 132, 955 N.Y.S.2d 90
(2" Dept., 2012), as well as the interpretation byNleev York State Office of Children and Family
Services, the Committee is submitting a measuadtardfy an aspect of the foster care reentry s¢atut
that has caused some confusion, that is, the aaegaf former foster youth to whom the statute
applies. “Former foster care youth” is not defimedamily Court Article 10-B and although referedc
in the permanency hearing provisions (Family CéwattArticle 10-A), no specific cross-references are
contained in the juvenile delinquency or Personsdaed of Supervision (PINS) provisions. The
Committee’s measure would remedy that gap by ameritie post-dispositional provisions regarding
extensions of placement in the juvenile delinqueamoy PINS statutes [Family Court Act 88355.3 and
756-a(f)] to include references to Family Court A&091. It would further amend Family Court Act
81091 to add a definition of “former foster careifg’ that explicitly includes youth placed in foste
care with social services districts pursuant teefle delinquency, PINS, child protective or desét
child adjudications and voluntary placements, alé agechildren freed for adoption but not yet acajt
whose guardianship and custody have been trandfer@ social services district or authorized child
care agency.
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12. Orders for recoupment of over-paymentsither the Family Court Act nor the Domestic
Relations Law address an issue that is frequentiggmted in both Family and Supreme Court
proceedings, that is, the question of whether peambligor who has overpaid on a child support
order may recoup all or part of those paymentscesSihe equities in particular cases often favortcou
intervention to provide some redress to a party Wdmoverpaid, the Family Court Advisory and Rules
Committee is proposing a measure to fill this sambte and procedural void. First, the Committee’s
proposal provides that the court that issued orifieadthe child support order for which an
overpayment is alleged possesses continuing jatiediover an application for recoupment. Where the
order was issued by a Supreme Court without awasen of exclusive jurisdiction, the Family Court
would also be authorized to adjudicate such aniegipin. Second, the measure provides a standard fo
determining whether recoupment of all or part ef #iieged overpayment would be appropriate, that i
“where the interests of justice require,” as wsllaecification of the proof required. The applican
would need to provide proof of the overpaymentyall as proof “that the amount of the recoupment
and the method and rate of its collection will sobstantially impair the custodial parent’s abitiy
meet the financial needs tbfe child or children.” Finally, the court would bequired to state its
reasons on the record for any order granting oyidgrmecoupment.

13. Stipulations and agreements in child suppartg@edingsThe Committee is submitting a
measure to redress the failure of Family Court&t13(h) and Domestic Relations Law §240(1-b)(h) to
address the consequences of violations o€Cthiéd Support Standards Act support agreements and
stipulations. The proposal would provide that ifsmeement or stipulation fails to comply with anfy
the CSSArequirements, it must be deemed void as of tHeeeaf the date one of the parties alleged the
noncompliance in a pleading or motion or the diageGourt made a finding of noncompliance. Further,
the proposal requires that upon a finding of nongieance, the Court must hold a hearing to determine
an appropriate amount of child support as of thkezaf the date the noncompliance had been as$ert
in a pleading or a motion or the date of the Cauittiding of noncompliance. The proposal would
preclude noncompliance with t$SSAfrom being raised as a defense to non-paymerttilaf support
in violation of an agreement or stipulation forexipd prior to the assertion of noncompliance in a
motion or pleading. Curing the problem noted by$t@reme Court, Appellate Division, Second
Department in Matter of Savini Burgaleta 34 A.D.3d 686 (2d Dept., 2006), the proposal woul
provide that, unless precluded by the Supreme Ctingt~amily Court should be considered a court of
competent jurisdiction that would have subject ergtirisdiction to review, determine and, where
necessary, vacate or modify, not simply enforcéddupport in cases in which a divorce judgment di
not conform to th&hild Support Standards Act

14. Services for youth in juvenile delinquency @eidsons in need of supervision proceedings in
Family Court For the ever-shrinking population of adjudicaeeenile delinquents and Persons in
Need of Supervision who require placement, provisibadequate services, both in the facilities iand
the youth’s communities to aid in their reintegvatupon release, is absolutely essential. This nneas
is designed to ensure provision of necessary ss\dnd to increase the alternatives availableeto th
Family Courts both at the dispositional stage aterlwhen faced with applications for extensions of
placement in juvenile delinquency and PINS proasgsli The proposal includaster alia:

» delineation of the responsibility for the Fam@ypurt not only to consider, but also to craft, a
case-specific order, that meets the needs andrteststs of the juveniles and, in juvenile deliagay
cases, that balances these factors with the neguldtection of the community;
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» authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

» discretion for the Family Court to order interessupervision, which may include participation
in a community-based rehabilitative program, injoantion with probation, as a disposition for
adjudicated juvenile delinquents and PINS who watlekerwise be placed and, in juvenile delinquency
cases, to include electronic monitoring as a comuif the order;

» authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be placgatobation for up to one year or that, in juleni
delinquency cases, juveniles may be conditionafiglthrged;

 a requirement that “[rJoutine, emergency or otmental health treatment, including
administration of psychotropic medication, shallgpevided by licensed mental health professionsis a
authorized by law;and

* a requirement that the New York State Educatiep&tment develop and implement
standards to promote school stability for youtlourt-of-nome care, to require that facility educasib
programs meet State standards and generate digdytsuth that will be recognized by local school
districts and to require local school districtptomptly enroll youth in school upon their release.

15. Dispositional investigations and pre-sentencestigations in family offense proceedings
and penalties for unauthorized disclosure fromsth&wide registry of orders of protection and
warrants In light of the importance of evidence of donrestolence to determinations in custody,
visitation, guardianship and child protective predieags, the Committee is again proposing legigtatio
that would explicitly authorize, but not requir@uets to request probation departments to condeet p
dispositional or pre-sentence investigations imaral and Family Court family offense cases. Furthe
since the statewide automated registry of ordeatection and warrants has grown into a substanti
database containing approximately 2.7 million osd#rprotection, the need to ensure its security an
integrity grows ever more compelling. The propdhak also delineates civil and criminal penalfas
unauthorized release of data from the statewidenaatied registry of orders of protection and wasgant

16. Compensation of guardiaad litem Filling a significant gap in the statutory struct
regarding appointments of guardiatslitem the Committee is re-submitting its proposal tthatize
public funding for guardianad litemin those civil proceedings in which private comgation is not
available.

* * *

In addition to its legislative efforts, the Comm#trecommended amendments tolngorm
Rules of the Family Coudand developed or revised official Family Cournfis for pleadings, process
and orders. The forms and court rules are postédeinternet for easy access by attorneys, litggand
the public. Seehttp://www.nycourts.gov.

The Committee encourages comments and suggestoosraing legislative proposals and the
on-going revision of Family Court rules and formsnh interested members of the bench, bar, academic
community and public, and invites submission of ownts, suggestions and inquiries to:

Hon. Michele Pirro Bailey and Hon. Peter Passido@w-Chairs
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Janet R. Fink, Counsel [jfink@nycourts.gov]
Family Court Advisory and Rules Committee
New York State Office of Court Administration
25 Beaver Street, Suite 1170

New York, New York 10004
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Il. New or Modified Measures

1. Determinations of severe child abuse and entryadrs of protection in child
abuse and neglect cases onto the statewide autbnegjiistry of orders of protection
[F.C.A. 81051(e); Exec. Law §221-a(1)]

Two serious limitations hamper the ability of theniily Court to fulfill its statutory mandate to
“help protect children from injury and maltreatmantd to help safeguard their physical, mental, and
emotional well-being.” [Family Court Act 81011].h& series of amendments to the provisions regarding
severe and repeated child abuse have left ondisatigap in law unaddressed, that is, the lack of
authorization for the Family Court to render anamted finding with respect to a respondent in &lchi
abuse case who is not a parent of the child. Mae&xecutive Law §221-a specifically excludes orders
of protection issued in child abuse and negleats&®m entry onto the statewide automated regidtry
orders of protection and warrants. The Family Céultisory and Rules Committee is proposing a
measure to rectify both of these gaps in the law.

Termination of parental rights on the grounds okse or repeated child abuse was added to
Social Services Law §384-b by tNew York State Legislaturi@ 1981, but these grounds were rarely
utilized because of inherent difficulties in thatste. Since an initial child abuse finding neaty ®e
proven by a preponderance of the evidence, it cootde utilized to obviate the need to retry these
in a later termination of parental rights proceggsince the latter requires proof by clear andvoaring
evidenceCf., Family Court Act 81046(b)(i) and Social Serngdeaw 8384-b(3)(g). In 1999, the
Legislature authorized the Family Court, in an oy child abuse case designated as “severe, hidere
an enhanced finding pursuant to Family Court Acdt@&(b)(ii) and 1051(e) by clear and convincing
evidence [L. 1999, c. 7]. Most recently, the Legfiste in 2013 clarified that the enhanced findiagld
relate solely to abuse itself and need not incthedinding that the agency had exercised diligdfarts
to reunify the family, since the latter elementidogither be proven or dispensed with in the subset
termination of parental rights proceedifgeFamily Court Act 81039-b; Social Services Law §384
b(7)(e) [L.2013, c. 430]. This series of amendméiais greatly facilitated the ability of the Fam@purt
to provide critical protections for children whecearictims of severe and/or repeated abuse, butatid
address to whom the enhance finding could relate.

The Committee’s measure would provide that the eoé@ finding of severe or repeated child
abuse that may be made at an original child pretegiroceeding under Article 10 of the Family Court
Act may be rendered with respect to any indivicagdinst whom a child protective proceeding could
be brought. Section 1012(a) of the Family Court defines a respondent as a “any parent or other
person legally responsible for a child’s care whalleged to have abused or neglected such child.”
Abuse charges are often brought with respect tostes legally responsible,” that is, boyfriends,
girlfriends and others who live in the home but@oé biological parents of the abused child. Family
Court Act 81012(g) defines a “person legally resgpole” as "the child's custodian, guardian, or any
other person responsible for the child's careatalevant time. Custodian may include any person
continually or at regular intervals found in thereahousehold as the child when the conduct of such
person causes or contributes to the abuse or nejlée child." The Court of Appeals, in Mattdr o
Yolanda D, 88 N.Y.2d 790, 651 N.Y.S.2d 1 (1996), clarifibat a “person legally responsible” is an
individual who “acts as the functional equivalehtgarent in a familial or household setting, in
essence, asri loco parentis’ The Court enumerated factors to be considergte fact-specific
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assessment of whether an individual is a “persgallieresponsible,” includingnter alia, the
“frequency and nature of the contact between tlld end respondent, the nature and extent of the
control exercised by the respondent over the ehddvironment, the duration of the respondent's
contact with the child, and the respondent's @tatiip to the child's parent(s).” The Court cawgmn
that Family Court Act Article 10 “should not be @drued to include persons who assume fleeting or
temporary care of a child such as a supervisorpdfygdate or an overnight visitor or those persons
who provide extended daily care of children initagional settings, such as teacheSee alsiMatter

of Carmelo G.-Misc.3d-, 2014 NY Slip Op. 51703 (Unrep.)(Fant., Bronx Co., Dec. 14, 2014).

However, because Social Services Law 8384-b, th@ination of parental rights statute,
provides that such proceedings may only be broagainst parents, several court decisions have held
that enhanced findings of severe or repeated abilse may only be made in an original child abuse
proceeding under Article 10 of the Family Court Against parents as well. The Supreme Court,
Appellate Division, in Matter of Leonardo M5 A.D.3d 1343, 944 N.Y.S.2d 917{Dept., 2012),
upheld an enhanced finding of severe abuse agafasiher regarding his biological child, following
his conviction for homicide of the child’s motheyt reversed the enhanced finding that had been
made against him regarding the child’s half-siblingcause he was a person legally responsible for,
but not the parent of, the half-sibling. Likewisize Appellate Division, Third Department, hasthel
that "severe abuse requires acts committed byempaBeeMatter of Tiarra D, Washington County
Dept. of Social Services Philip C., -A.D.3d-, 2015 N.Y. Slip Op. 00272 {®ept., Jan. 8, 2015);
Matter of Nicholas S. [John JT.107 A.D.3d 1307, 1311 n 3 (201%ave app. denie@2 N.Y.3d 854
[2013). In_Matter of Yamilette G33 Misc.3d 841, 872 N.Y.S.2d 897 (Fam. Ct., Ki@gs, 2009), the
Family Court made findings of both derivative chalduse and severe abuse against a mother of a
surviving child after she and her “paramour” weoavicted of homicide of the child’s half-sibling.
However, because the “paramour” was the pareriteofleceased child, but not the surviving child, the
Family Court made only a derivative abuse findimgt, not an enhanced severe abuse finding, against
the paramour. In both of these cases, the idertmalcidal conduct resulted in disparate
consequences. Additionally, in Matter of MereditB,[13 Misc. 3d 894, 821 N.Y.S.2d 741 (Fam. Ct.,
Chemung Co., 2013), the Family Court held thataswrecluded from making an enhanced finding of
severe abuse in a serious case of long-standitdysanual abuse, because the respondent, whoithived
the home, was a person legally responsible forwast not the parent of, the abused child. Clearly,
order to protect children from severe or repeateldl @buse — and to protect later-born or other
children from a repetition of serious and ofterofebus behavior -- enhanced findings by clear and
convincing evidence against both parents and psigggally responsible should be able to be made in
initial child abuse proceedings pursuant to Fai@ibyrt Act 81051 (e).

Equally important to realizing the precept articathtn sections 1011, 1039-b and 1052 of the
Family Court Act that the safety of children beftine Family Court is paramount, Executive Law
8221-a should be amended to reverse the expliciuigion of orders of protection issued under Agticl
10 of the Family Court Act from entry onto the staitde automated registry of orders of protectioth an
warrants. The Committee’s proposal would requlireeenporary and final orders of protection issued
pursuant to Family Court Act 881029 and 1056 teikered onto the statewide registry. The registry,
established pursuant to tRamily Protection and Domestic Violence Interventfrct of 1994L.

1994, c. 222, 224], has become an invaluable tothl for law enforcement and the courts. It is
essential that the registry be complete — thahat, it include all orders of protection issuedatly
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courts in family and intimate partner violence sasen order for it to fulfill its purpose of prating
all individuals, including children, from harm.

With approximately 2.7 million orders of protectionthe databaskand with the database
connected to the comprehensive national “Protec@ader File” maintained by the National Crime
Information Center (Federal Bureau of Investigatidne registry helps to assure informed judgments
at all stages of cases involving family and intienpartner violence. All too often, law enforcement
does not take seriously reports of violations afeos of protection if the orders are not includadhe
registry, thus leaving victims and their familiesen in cases of serious child abuse, without hiredds
of protection that the order should provide. Fertlif a court, in determining whether an indivitlisa
suitable as a placement or custodial resource ¢bild or should be able to visit with the childan
neglect, abuse, custody or visitation case, ismarte aware of orders of protection issued agduest t
individual in child protective proceedings, theldigould suffer serious harm. Significantly, legisbn
enacted in 2008 and amended in 2009 requires g&tmeto be checked in all Family and Supreme
Court cases of child custody and visitation, thakimg the registry a critically important resouince
these caseSeel.2008, c. 595; L.2009, c. 295. All orders, inahgithose in child protective
proceedings, must be entered onto the registrydardor it to provide the protection necessarydibr
victims of family violence. Law enforcement and dswneed to have confidence in the completeness
and accuracy of the responses to their inquirigarceng both the existence of outstanding orders,
including possibly conflicting orders, and the pesthistories of compliance with past orders of
protection.

The importance of inclusion of these orders onrélggstry cannot be overstated. Domestic
violence is often inextricably linked with child ase and victims of domestic violence in child abuse
and neglect cases, including victims who may bpardents in these proceedings, require as much
protection from their abusers as in other procegsditf a child neglect proceeding is brought against
the abuser, the order of protection issued to ptdeth the abuse victim and the children should
provide as much protection as orders of proteagisned in family offense and all other cases — a
principle that compels inclusion of the order oe statewide domestic violence registry and,
consequently, on the Federal “Protection Order’ laigewell. That domestic violence and child abuse
frequently coexist in homes has been widely recoghiwith estimates of the overlap ranging from
40% to 6096 Research has estimated that children are abusecht 1,500 times higher than the

! Source: NYS Office of Court Administration Divisiaf Technology (Dec., 2014).

2 Victims of domestic violence may not be chargedwthild neglect by reason of their children’s exresto
domestic violence, unless they have failed to égera minimum degree of care and unless the childereby
placed in imminent risk of impairment. NicholserScoppetta3 N.Y.3d 357 (2004). However, there are
respondents in neglect and abuse proceedings, whbemselves also victims of family offenses, whould be
able to obtain protection for themselves and tbleildren without the burden of initiating separtmily offense
proceedings in order to obtain this relief.

3See'The Impact of Domestic Violence on Children: AfRet to the President of the American Bar
Association" (Amer. Bar Assoc., 1994), p. 18; "Diagtic and Treatment Guidelines on Domestic Viodriémer.
Medical Assoc.,19925ee alsiM, Fields, “The Impact of Spouse Abuse on Childiemd its Relevance in Custody
and Visitation Decisions in New York State,’Cdrnell J. of Law and Pub. Poli®d22, 224 (1994); A. JoneNgext
Time She’ll be Dea84 (1994) [citing, E. Stark and A. Flitcraft, "Wemand Children at Risk: A Feminist
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national average in homes where domestic violenedsb preserit.Significantly, child sexual abuse
has also been closely correlated with domestienicd?

Protection of children against severe abuse dematishe Family Court be able to render
findings of severe abuse against all individuakiragt whom child protective proceedings may be
filed, including “persons legally responsible,”\asll as parents. Further, inclusion of orders of
protection in such cases, as well as in all chittgrtive cases, on the statewide registry is ¢disben
advance the Legislature's goal of providing angrdted response in all family violence cases and of
protecting all victims of domestic abuse, both pgsend children, from suffering further harm.

Proposal

AN ACT to amend the family court act, in relatiangevere child abuse and orders of protection in
child abuse and neglect cases

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Subdivision (e) of section 1051 of tify court act, as amended by chapter 430 of
the laws of 2013, is amended to read as follows:

(e) If the court makes a finding of abuse, it sepkcify the paragraph or paragraphs of
subdivision (e) of section one thousand twelvehasf &ct which it finds have been established.df th
court makes a finding of abuse as defined in pagy(iii) of subdivision (e) of section one thoudan
twelve of this act, it shall make a further findiofithe specific sex offense as defined in artorie
hundred thirty of the penal law. In addition tarading of abuse, the court may enter a finding of
severe abuse or repeated abuse, as defined inraglkagahs (i), (i) and (iii) of paragraph (a) or
subparagraphs (i) and (ii) of paragraph (b) of suibn eight of section three hundred eighty-fdur-
of the social services law, which shall be admissib a proceeding to terminate parental rights
pursuant to paragraph (e) of subdivision four atise three hundred eighty-four-b of the social

services law; provided, however, that a findinge¥ere or repeated abuse under this section may be

Perspective on Child Abuse," 1&'l. J. Health Service4:97 (1988); L. McKibbenret al, "Victimization of
Mothers of Abused Children: A Controlled Study," Bddiatrics#3 (1989); L. WalkerThe Battered Woman
Syndromés9 (1984)].

4 "The Violence Against Women Act of 1990: HearingsS 2754," Senate Committee on the Judiciary, Repo
1-545, 101st Cong., 2d Sess. 37 (1990)[cited #odza, "Woman Battering: A Major Cause of Homeless;'
Clearinghouse Revie{special Issue, 1991)].

® L. Hoff, Battered Women as Survivdz40 (1990); M. RoyChildren in the Crossfir€9-90 (1988); Hewitt and
Friedrich, "Effects of Probable Sexual Abuse orsBheol Children," in M.Q. Patton, ettamily Sexual Abusg9-
74 (1991) [cited in J. Zorzaupra at 424-425].
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made against any respondent as defined in subalivig) of section one thousand twelve of this kct

the court makes such additional finding of sevénesa or repeated abuse, the court shall state the
grounds for its determination, which shall be bageon clear and convincing evidence.

82. Subdivision 1 of section 221-a of the execulave, as amended by sections 14 and 67 of
part A of chapter 56 of the laws of 2010, is amehtteread as follows:

1. The superintendent, in consultation with thagidbn of criminal justice services, office of
court administration, the office of probation ammrectional alternatives, and the office for the
prevention of domestic violence, shall develop mprehensive plan for the establishment and
maintenance of a statewide computerized registafl@frders of protection issued pursuant to atcl

four, five, six [and]eight_and termf the family court act, section 530.12 of thexgnrial procedure law

and, insofar as they involve victims of domestimlence as defined by section four hundred
fifty-nine-a of the social services law, sectior033 of the criminal procedure law and sections two
hundred forty and two hundred fifty-two of the dastie relations law, and orders of protection issued
by courts of competent jurisdiction in anotherestaerritorial or tribal jurisdiction, special omdeof
conditions issued pursuant to subparagraph (ij)arf(paragraph (o) of subdivision one of section
330.20 of the criminal procedure law insofar aytingolve a victim or victims of domestic violence
as defined by subdivision one of section four heddifty-nine-a of the social services law or a
designated witness or witnesses to such domestiende, and all warrants issued pursuant to sextion
one hundred fifty-three and eight hundred twentyeseof the family court act, and arrest and bench
warrants as defined in subdivisions twenty-eighgrity-nine and thirty of section 1.20 of the criadin
procedure law, insofar as such warrants pertagrders of protection or temporary orders of
protection; provided, however, that warrants issp@cguant to section one hundred fifty-three of the
family court act pertaining to articles three[,daseven [and ten] of such act and section 530.1Beof
criminal procedure law shall not be included in tegistry. The superintendent shall establish and
maintain such registry for the purposes of asadrtgithe existence of orders of protection, tempora
orders of protection, warrants and special ordec®nditions, and for enforcing the provisions of

paragraph (b) of subdivision four of section 1400téhe criminal procedure law.

83. This act shall take effect on the ninetieth afdgr it shall have become a law.
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2. Consideration of spousal maintenanceaiculating orders
of child support in Supreme and Family Court pracegs
[F.C.A. 8413(1)(b)(5); D.R.L. §240(1-b)(b)(5)]

The Child Support Standards Abas promoted uniformity and fairness through aagion of
presumptive percentages and enumerated factoesc¢ortsidered in the calculation of income,
deductions from income and the bases for deparftomsthe presumptive percentages. However, one
source of persistent confusion has been the tresitofispousal maintenance in the calculation afichi
support with respect to the income of both thepieat and the payor spouse. The Family Court
Advisory and Rules Committee is submitting a measaoirclear up the ambiguity as to the implications
for both parties.

First, the measure would amend Family Court Act®4)(b)(5)(iii) and Domestic Relations
Law 8240(1-b)(5)(iii) to add a new subclause (Igsxh that would provide that alimony or spousal
maintenance actually paid to a spouse who is & fr@athe action must be added to the recipient
spouse’s income, provided that the order containsuhomatic adjustment to take effect upon the
termination of the maintenance award. This addiwoald be based upon an amount already paid, e.g.,
an amount reported on the recipient spouse’srasie tax return and would not simply be an
estimate of future payments. In that respect itffexlseveral appellate cas&ee, e.g.Simonv.
Simon 55 A.D.3d 477, 867 N.Y.S.2d 55°(Dept., 2008); Krukencamy Krukencamp 54 A.D.3d
345, 862 N.Y.S.2d 571 {2Dept., 2008)Leev. Lee, 79 A.D.3d 473 (2nd Dept.2005); HubeHuber, 229
A.D.2d 904 (4th Sept., 1996)

Second, the proposal amends the existing provisitoth Family Court Act
8413(1)(b)(5)(vii)(C) and Domestic Relations Law4®21-b)(5)(vii) ( C) to clarify that where spousal
maintenance payments are deducted from the payoosie, the order must contain a specific
provision adjusting the child support amount autboadly upon the termination of the spousal
maintenance award. This relieves the custodiaraf the burden of moving for a modification of
the child support order upon the termination ofmtenance but leaves open the possibility for either
both parties to seek a modification of the autooatijustment if at the point where maintenance
terminates, the income of either of the partiesdimaged in an amount that would qualify for
modification under Family Court Act 8451(2)(b)(i®,g, in excess of 15% or a lapse of three years or
more, One commentator has observed that the btgislsimply failed to consider the ambiguity of
the statutory provision and his suggestion fordwrts would apply with greater force if the
Committee’s measure is enacted:

It is suggested that the court might comply witl tequirement that there be a specific
adjustment by making same in accordance with exgsticome levels, so long as either party is
free to seek modification at any time upon a chang#rcumstances. This approach permits
compliance with the statutory proviso without cagtihe prospective adjustment in stone
because it keeps the courthouse door open to @é#mgrin the event that the prospective
adjustment is out of line with actual income levels

SeeT. Tippins,New York Matrimonial Law and Practi&:33 (Updated Nov., 2014).
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Numerous cases have held that durational spousatanance payments should not be
deducted from the payor’s income unless the ongeciBes some mechanism for an adjustment upon
termination of the maintenanc®ee, e.gZufall v. Zufall, 109 A.D.3d 1135, 972 N.Y.S.2d 749"(4
Dept., 2013); Schmitt. Schmitt 107 A.D.3d 1529, 968 N.Y.S.2d 284"(®ept., 2013); Kerrigan.
Kerrigan 71 A.D.3d 737, 896 N.Y.S.2d 443'{Dept., 2010);Smithv Smith,1 A.D.3d 870, 872-3,

769 N.Y.S.2d 306 (3Dept.,2003)(citing Matter of BakerBaker 291 AD2d 751, 752-753 3Dept.,
2002] and Kessinger Kessinger202 AD2d 752, 753-754 f3Dept., 1994]). By including not only a
mechanism, but also a specific adjustment, in lal cupport order to take effect upon the termimatio

of the maintenance award, the Committee’s measatddrenhance the long-term fairness of the order.

The statutory provisions for child support showdtlact the fact that spousal maintenance is
money no longer available as income to the paydrcbnstitutes income to the payee so long as the
order or agreement for such maintenance lasts. Y&Ww State and Federal tax codes incorporate
these concepts by allowing tax deductions for gngpand requiring that it be considered as inctome
the payee. There is no reason to distinguish tipdications of maintenance when calculating child
support in both Supreme and Family Court cases.

Proposal

AN ACT to amend the family court act and the doneastations law, in relation to spousal
maintenance and child support in supreme and fazoilyt

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. Sub-clauses (G) and (H) of clausedfigubparagraph 5 of paragraph (b) of
subdivision 1 of section 413 of the family court,as added by chapter 567 of the laws of 1989, are
amended and a new sub-clause (I) is added toaetallows:

(G) fellowships and stipends, [and]

(H) annuity payments, and

() alimony or maintenance actually paid or to lagdgo a spouse that is a party to the instant

action pursuant to an existing court order or doethin the order to be entered by the court, or

pursuant to a validly executed written agreemenivhich event the order or agreement shall provide

for a specific adjustment, in accordance with ghibdivision, in the amount of child support payable

upon the termination of alimony or maintenanceuchsspouse

82. Sub-clause (C) of clause (vii) of gaagraph 5 of paragraph (b) of subdivision 1 ofiea
413 of the family court act, as added by chapt@rd&ghe laws of 1989, is amended to read as falow

(C) alimony or maintenance actually paid or to b&lfgo a spouse that is a party to the instant
action pursuant to an existing court order or coethin the order to be entered by the court, or

pursuant to a validly executed written agreemegmg\jided]_in which eventihe order or agreement
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[provides]_shall providéor a specific adjustment, in accordance with gubdivision, in the amount of
child support payable upon the termination of aliyor maintenance to such spouse,

83. Sub-clauses (G) and (H) of clause (iii) ofgaragraph 5 of paragraph (b) of subdivision 1-
b of section 240 of the domestic relations lawadded by chapter 567 of the laws of 1989, are
amended and a new sub-clause (I) is added to estdl@ws:

(G) fellowships and stipends, [and]

(H) annuity payments, and

() alimony or maintenance actually paid or to lagdido a spouse that is a party to the instant

action pursuant to an existing court order or coethin the order to be entered by the court, or

pursuant to a validly executed written agreemenivhich event the order or agreement shall provide

for a specific adjustment, in accordance with shibdivision, in the amount of child support payable

upon the termination of alimony or maintenanceucchsspouse

84. Sub-clause ( C) of clause (vii) of subparalgapf paragraph (b) of subdivision 1-b of
section 240 of the domestic relations law, as amefy chapter 567 of the laws of 1989, is amended
to read as follows:

(C) alimony or maintenance actually paid or to b&lfo a spouse that is a party to the instant
action pursuant to an existing court order or coethin the order to be entered by the court, or
pursuant to a validly executed written agreemegmg\jided]_in which eventihe order or agreement
[provides]_shall providéor a specific adjustment, in accordance with gubdivision, in the amount of
child support payable upon the termination of aliyor maintenance to such spouse,

85. This act shall take effect on the ninetieth afgr it shall have become a law.
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3. Determinations of willful violations of
Family Court orders of protection
[F.C.A. 8846-a]

Section 846-a of the Family Court Act provides thatillful violation of an order of protection
must be proven by “competent evidence,” but theuge is silent regarding the quantum of proof
required. This gap in the law has resulted in disjgastandards being applied in different parthef
State, that is, in “justice by geography.” As theome Court, Appellate Division, Third Department,
recognized, in Matter of Stuart . Amy KK, -A.D.3d-, 995 N.Y.S.2d 317, 2014 NY Slip Op. 07222
(3 Dept., 2014), “[c]ase law has not been consistegdrding the level of proof when considering an
alleged willful violation of a protective order ése.g. Matter of Rubackin. Rubackin 62 A.D.3d 11,
20-21, 875 N.Y.S.2d 90 [2009]. " The Family Coudwsory and Rules Committee is proposing a
measure to clear up the ambiguity by codifying neckecisions issued by the Supreme Court,
Appellate Divisions, Second and Third Departments.

Following Matter of Stuart Llv. Amy KK,and_Matter of Rubackia. Rubackin supra the
Committee’s proposal requires that if a Responaebtought before the Family Court for a willful
violation that is in the nature of a criminal canfg and that results in a definite sentence inalgdi
incarceration, the willful violation must be proveayond a reasonable doubt. This requirement would
apply to sentences actually imposed, as well asitences that are suspended or that may be served
on particular days, rather than continuously. Tiggpsal would also clarify the provision authorgzin
the Family Court to suspend sentences or direaldlge on which sentences must be served.

Some willful violations of orders of protection wrd=amily Court Act 8846-a may be
characterized as civil in nature, that is, those thay be remediated through use of a non-incareera
sanction or through an indefinite jail sentencéihgsuntil the contemnor has purged the contempt.
However, many willful violations of orders of praten prosecuted in Family Court are more
accurately characterized as criminal contemptsediat punishing the contemnor for a past act. In
holding that such contempts may thus precludenaical prosecution for the same act as a violation o
the constitutional protection against double jedpathe Court of Appeals, in Peopleood 95
N.Y.2d 509, 719 N.Y.S.2d 639 (2000), stated:

We have recognized that despite the “civil” lediskalabel (see, Family Court Act 812[2][b]),
section 846-a, which provides for a penalty of meaation for violation of Family Court
orders, is punitive in nature [cites omitted]. Agjuadication for contempt under Article 8 is
properly characterized as punitive because it doéseek to coerce compliance with any
pending court mandate, but imposes a definite tdrimprisonment and punishes the
contemnor for disobeying a prior court order [cibasitted] [95 N.Y.2d 513].

Applying this characterization, the Appellate Diwis, in Matter of Rubackin. Rubackin
supra looked to long-established decisions of the Wh#¢ates Supreme Court for its holding that
proof beyond a reasonable doubt is required ininahtontempt cases. Both Gomper8ucks Stove
& Range Caq.221 U.S. 418 (1911) and Michaelsarnited Stateex relChicago St.P., M & O. R.
Co,, 266 U.S. 42 (1924) required proof beyond a realsiendoubt where the purpose of the
incarceration was to punish a past violation. &irty, the New York State Court of Appeals required
this quantum of proof in labor cases [County of IRacdv. Civil Service Employees Associatip?2
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N.Y.2d 11 (1984)], and the Appellate Division, Sed®epartment, applied the standard in cases
involving violations of judgments, grand jury sulgpas to produce documents and temporary
injunctions.SeeMuracav. Meyerowitz, 49 A.D.3d 697, 853 N.Y.S.2d 636'{Dept., 2008); Matter of
Kurianskyv. Azam 176 A.D.2d 943, 575 N.Y.S.2d 679{®ept., 1991);_Matter of Jones [McKanic]
160 A.D.2d 870, 554 N.Y.S.2d 303'{Dept., 1990); Matter of Gold. Valenting 35 A.D.2d 958, 318
N.Y.S.2d 360 (¥ Dept., 1970).

No reason exists to distinguish willful violatioasorders of protection in Family Court cases
from the contexts in which these settled princigiEaw evolved. As the Appellate Division held, in
Matter of Stuart LLv. Amy KK,

Where, as here, a person who has violated an ofgeotection is incarcerated as a punitive
remedy for a definite period—with no avenue to ghothe term by acts that extinguish the
contempt—then that aspect of the Family Ct. Aatki8 proceeding “is one involving

criminal contempt [and] [t]he standard of prooftthaust be met to establish that the individual
willfully violated the court's order is beyond as®nable doubt” ( Matter of Rubackin v.
Rubackin, 62 A.D.3d at 21, 875 N.Y.S.2d 90; seerM8pbie, Practice Commentaries,
McKinney's Cons. Laws of N.Y., Book 29A, Family @ict § 846—a, at 346).

In codifying Stuart L.L and Rubackinthe Committee’s measure will bring uniformitythe
prosecution of violations of orders of protectiorHamily Court in adherence with well-established
constitutional precepts.

Proposal

AN ACT to amend the family court act, in relatiandeterminations of willful violations of orders of
protection

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Section 846-a of the family court astamended by chapter 1 of the laws of 2013, is
amended to read as follows:

§ 846-a. Powers on failure to obey order.l{@a)respondent is brought before the court for
failure to obey any lawful order issued under #rigcle or an order of protection or temporary oroe
protection issued pursuant to this act or issuea tgurt of competent jurisdiction of another state
territorial or tribal jurisdiction and if, after beng, the court is satisfied by competent proat the
respondent has willfully failed to obey any suctest the court may:

(i) modify an existing order or temporary order oftpobion to add reasonable conditions of
behavior to the existing order,
(ii) make a new order of protection in accordance setttion eight hundred forty-two of this

part, [may]
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(iiit) order the forfeiture of bail in a manner consisteith article five hundred forty of the
criminal procedure law if bail has been orderedspant to this act, [may]

(iv) order the respondent to pay the petitioner's retde and necessary counsel fees in
connection with the violation petition where thaiddinds that the violation of its order was wilf
and [may]

(v) commit the respondent to jail for a term not toeed six months. [Such] gommitment

under this paragrapmay be served upon certain specified days or padays as the court may direct

or may be suspendednd the court may, at any time within the ternswéh sentence, revoke such

direction orsuspension and commit the respondent for the reteapf the original sentence, or

suspend the remainder of such sentence. A comniitnmeier this paragraph to a definite jail term as a

result of a determination of criminal contempt,whegtor not such term has been suspended, must be

based upon proof beyond a reasonable doubt.

(b) If the court determines that the willful failure dbey such order involves violent behavior
constituting the crimes of menacing, reckless egdanent, assault or attempted assault and if such a
respondent is licensed to carry, possess, repaidiapose of firearms pursuant to section 400.G0ef
penal law, the court may also immediately revokehdicense and may arrange for the immediate
surrender pursuant to subparagraph (f) of paragraptof subdivision a of section 265.20 and
subdivision six of section 400.05 of the penal lamng disposal of any firearm such respondent owns o
possesses.

(c) If the willful failure to obey such order involvéise infliction of physical injury as defined
in subdivision nine of section 10.00 of the peaal br the use or threatened use of a deadly weapon
dangerous instrument, as those terms are defingabigivisions twelve and thirteen of section 1®00
the penal law, such revocation and immediate sdenepursuant to subparagraph (f) of paragraph one
of subdivision a of section 265.20 and subdivisonof section 400.05 of the penal law [six] and
disposal of any firearm owned or possessed by nesgrd shall be mandatory, pursuant to subdivision
eleven of section 400.00 of the penal law.

82. This act shall take effect immediately.
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4, Use of restraints on children appearing befoeeRéumily Court
[F.C.A. 8162-a]

A growing national consensus is emerging to retstinie routine use of hardware restraints upon
children when they appear in court. Recognizingadueicular vulnerability of children, at least 12
states have imposed a presumption against resteither by statute, court rule or case law. As the
Florida Supreme Court stated, in promulgating itieadment to section 8.100 of the Florida Rules of
Juvenile Procedure in 2009, routine shackling dtichn is “repugnant, degrading, humiliating, and
contrary to the stated purpose of the juvenileégestystem ® Following this trend, the Family Court
Advisory and Rules Committee is proposing to antéed=amily Court Act to create a new section
162-a, applicable to youth under the age of 18 wihey appear in all categories of Family Court
proceedings.

The Committee’s proposal provides that restrainistpresumptively be removed “upon entry
of the juvenile into the courtroorhtinless the Family Court determines and explainkhemecord why
restraints are “necessary to prevent: (1) physngaty to the child or another person; (2) disiupt
courtroom behavior, as evidenced by a history bBl®r that presented a substantial risk of physica
harm to the child or another person; or (3) fliffbim the courtroom, as evidenced by a history of
absconding.” The particular restraints permittegstine the “least restrictive available alternatiaad,
in order to ensure due process, the child musty@n@n opportunity to be heard regarding a regieest
impose restraints.

The measure closely mirrors the presumption, exaepactors and right to be heard in the
Florida court rule, as well as the Model Statuten€&ule developed by the Campaign Against
Indiscriminate Juvenile Shackling, the statute ematt rule in Pennsylvania, and the statutes iw Ne
Hampshire, North Carolina and South Carofitiais similar to the court rules in Massachusetts,
Washington and New Mexictas well as the orders that resulted from challengeestraints in
California, North Dakota, Oregon and lllindfslt reflects the criticisms articulated in, and

® See In RAmendment to Fla. Rules of Juvenile ProcedB6eSo.2d 552, 556 (Fl., 2009).

" The measure solely addresses courtroom appear@nsesilar presumption currently applies to use of
restraints during transportation of juveniles friiew York State Office of Children and Family Sersdacilities
pursuant to an injunction issued in the class adatase of_Matter of John ¥.Carrién -Misc.3d-,N.Y.L.J, Jan. 27,
2010 (S.Ct., N.Y.Co., 2010).

8 SeeFla. Rules of Juvenile Procedug8.100(b) (2009); Campaign Against Indiscriminateehile Shackling,
2014 Model Statute/Court Rufeww.njdc.info,checked Dec. 29, 2014)doption of the New Rule 139 of the Rules
of Juvenile Court Procedur®a. S.Ct., No. 527, 237 Pa. Code 8139 (Apr. 2610 Pa. C.S.A. 86336.2 (2012);
N.H. R.S.A. 8126-U:13 (2010); N.C. Gen. Stat. §74892 (2013); S.C. Code Ann. §63-19-1435 (2014).

° SeeAmendment taTrial Court of the Commonwealth [of Mass.] Courffi€er Policy and Procedures
Manual, ch. 4 Courtroom Procedures, Section Vlehite Court SessionN®010); N.M. Children’s Ct. R. §10-223A
(2013); Wash. Ct. Rule (effective Sept. 1, 2014).

10 SeeTiffany A. v. Superior Court150 Cal. App. #1334 (2007); In RR.W.S., 728 N.W.2d 326 (N.D. 2007);
In Re Millican, 906 P.2d 857 (Or. Ct.App., 1995); In Re Stakf4 N.E.2d 72 (lll., 1977).
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recommendations by, myriad commentatoasd, most recently, in a Report and Resolution,
sponsored by the American Bar Association Crimihatice Section, that is pending before the House
of Delegates for approval at its midyear meetingebruary, 201% Significantly, reports of the
implications of shackling limitations in Miami-Dad&ounty, Florida, and Linn County, Oregon, two
and five years, respectively, after the impositibthe limitations have indicated no adverse eff&tt

Nor has implementation presented any significanti®uws upon the courts as requests for restraiats ar
rare and the hearings, when held, are Bfief.

Restrictions upon the use of mechanical restraipts adult offenders in criminal trials has
long been recognized as necessary to a fair Tid.United States Supreme Court,_in_Deck
Missouri in rejecting routine shackling as a violatiordoke process, noted its origins in common law:

Blackstone’s 1769 Commentaries on the Laws of Ergteoted that “it is laid down in our
ancient books” that a defendant “must be brougliiédoar without irons, or in any manner of
shackled or bonds, unless there be evident danfersescape.”

544 U.S. 622, 626 (2005). Following Detke New York State Court of Appeals,_in PeoplBest

39 N.Y.3d 739 (2012) criticized the shackling afefendant in a judge trial in the absence of a
showing of necessity on the record, noting thaddgs are human, and the sight of a defendant in
restraints may unconsciously influence even a jatifactfinder,” in addition to harming the defemtla
and the public’s perception of both the defendantd“of criminal proceedings generally.” Chief Judge
Lippman, dissenting from the majority’s conclusibat the use of restraints constituted harmless,err
observed that “[t]he unwarranted shackling of dd&eis strikes at the very heart of the right to be
presumed innocent. ... Visible shackles give ther@ssion to any trier of fact that a person isenbl a
miscreant, and cannot be trusteld.”More recently, in United StatesHaynes 729 F.3d 178, 188

(2" Cir., 2013), the United States Court of Appeats;dhd Circuit, held that:

1 see e.g.,P. Puritz, “Shackling Juvenile Offenders can daygerent damage to our kid&Vash. PosfOpEd.,
Nov. 13, 2014); National Juvenile Justice Netwdtlicy Update: Unchain the Children: Policy Opparities to
End the Shackling of Youth in Co&ept., 2014www.njjn.org,checked Dec. 29, 2014); National Juvenile
Defender Centeissue Brief: Ending the Indiscriminate Shacklingroluth(2014;www.njdc.info); K. McLaurin,
“Children in Chains: Indiscriminate Shackling ofvéuiles,” 38Wash. U. J.L.&Policy213(2012); H. Ted Rubin,
“Shackling Juveniles for Court Hearings: Only ifééssary,’Juvenilel6 Justice Update#1:1 (Feb./March, 2010);
Zeno, “Shackling Children During Court Appearandeasirness and Security in Juvenile Courtrooms,J 2ender
Race & Just257 (2009); Perlmutter, “Unchain the Childr&uault, Therapeutic Jurisprudence and Shackling,” 5
Barry L.Rev. 1(2007).

12 American Bar AssociatiorResolution and Report #107Adgnhding, House of Delegates, Feb.,
2015)(www.americanbar,org, checked Dec. 29, 2014).

BA study of 20,000 youth appearing in Miami-Dade @yjuvenile court from 2006, when the county lieait
shackling, through 2011 indicated no incidentdight or harm.SeePuritz,supra note 11, and ABAsupra,note
12. And no incidents were reported by Judge Daniel Munggarding ten years of experience in Linn County
Oregon.SeeRubin,suprg note 11 at 11.

14 See, e.g., e-mail from Hon. Jay D. Blitzman, Ritsstice, Massachusetts Juvenile Court, Middlesgision,
dated Nov. 26, 2014.
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It is beyond dispute that a defendant may notilee tn shackles unless the trial judge finds on
the record that it is necessary to use such aaretts a last resort to satisfy a compelling
interest such as preserving the safety of persotiwicourtroom.

The arguments for restricting the use of restraiptsn adult offenders are even more
compelling with respect to children. Not only i thse of shackles an infringement upon the
presumption of innocence at the fact-finding (Jrithge, but it also impedes the ability and wihess
of youth to participate in court proceedings, inibhg dispositional and permanency hearings, and to
engage in planning for their futures. Juvenilesaitical participants in such hearings, pursuant
Family Court Act 88341.2(1), 355.5(8), 756-a(d-he recently enacted FedeRakventing Sex
Trafficking and Strengthening Families ABublic Law 113-183] requires placement agen®es t
involve youth 14 years of age and older in develepnof their plans, expanding upon the earlier
Federal mandate for courts to consult with juvenifean age-appropriate manner. Significantly,
hardware restraints inhibit counsel’s ability tovelp an attorney-client relationship with theirldh
clients deemed so integral to the Family Court [&ee, e.g.Family Court Act 8241] and to the United
States Supreme Court decision in Matter of Ga&37 U.S. 1 (1967).

The need to enact a presumption against the usstaints upon juveniles appearing before
the Family Court is further underscored by the weaf recent research on adolescent brain
development, particularly by the MacArthur FoundatResearch Network on Adolescent
Development and Juvenile Justi&=ewww.adjj.org Children’s characters are not fully formed until
well into adulthood and their sense of self-esteeaspecially vulnerable to the harm caused by
indiscriminate use of shackles. As Patricia PuBtzgcutive Director of the National Juvenile Defend
Center noted, it is well-documented that “youngpde are less likely to re-offend when they pereeiv
that the juvenile justice system has treated treryf:

Shackling is simply incompatible with the rehalative mission of the juvenile court. Children
report feeling like a slave, an animal or a crimimben shackled. This experience does not
frighten them into compliance. On the contrary)athpisychiatrists say that shackling is so
damaging to a child’s developing sense of self ithaiay well push him or her into further
criminality.

Puritz,supra,note 11.

The Committee’s proposal recognizes the rare cistantes in which use of restraints may be
necessary and provides a simple means of addretbsisg circumstances. In states in which
restrictions upon restraints are in effect, théwel has shifted; invocation of the exceptionsrare
and the provision of a right for the juvenile tolmsard upon an oral application, often by a court
officer or placement agency official, for restraind be used has been neither lengthy nor burdemnsom
and has caused no adverse effects. The recogbititire Untied States Supreme Court and New York
Court of Appeals of the need to protect adult anahidefendants from the adverse effects of ressrain
renders ever more compelling the need to ena@asure protecting children before the Family Court.

Proposal

AN ACT to amend the family court act, in relatianuse of restraints on children
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appearing before the Family Court

The People of the State of New York, representé&skimate and Assembly, do enact as follows

Section 1. The family court act is amended by agldimew section 162-a to read as follows:

8162-a. Use of restraints on children in courtrooms

(a) Use of restraints. Except as otherwise providesibdivision (b) of this section, restraints

on children under the age of eighteen, including,riwt limited to, handcuffs, chains, shacklesagro

or straitjackets, shall be removed upon entry dfiodn into the courtroom.

(b) Exception. A particular form of restraint mag bsed in the courtroom during a proceeding

before the court only if the court determines amrdgacord, after providing the child with an oppaitu

to be heargdwhy such restraint is the least restrictive avddlalternative necessary to prevent:

(1) physical injury to the child or another person

(2) disruptive courtroom behavior, as evidenced ystory of behavior that presented a

substantial risk of physical harm to the child nother person; or

(3) flight from the courtroom, as esiited by a history of absconding.

§2. This act shall take effect immediately.
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5. Orders for spousal maintenance in family offgoreeeedings
[F.C.A. 88828, 842]

TheFamily Protection and Domestic Violence Interventict of 1994L. 1994, c. 222]
provided authority for Family Courts, when issuorders of protection in family offense cases, to
issue temporary orders of child support. Thisgrasided a needed life-saver to petitioners in fami
offense cases at a particularly vulnerable poitthair lives, that is, when they are taking steps t
escape alleged domestic violence. Although sepalsligt support proceedings, with attendant notice
to the support obligor and an opportunity to bertheare necessary for final orders of support to be
issued, this provision has proven invaluable iniggthe process started quickly with a temporary
order in place.

Experience during the two decades under the sthig@evealed a significant gap — that is, that
it does not provide a similar emergency safetyo@barried petitioners in family offense proceeding
who do not have minor, dependent children. As tphpeNate Division, Third Department noted, in
Matter of Childerss. Childers 260 A.D.2d 767 (3d Dept., 1999), child suppout, ot spousal
support, may be ordered in conjunction with theasge of an order of protection. As has been eviden
in cases in the Unified Court System’s Integratedn@stic Violence Courts, petitioners in need of
temporary spousal support are often older litigamteng-term marriages, who are victims of doneesti
violence, frequently including financial abuse. ¥ fieequently lack means of their own to cover
immediate expenses, particularly the expensedataton, as they seek safe refuges from violence.

Consistent with measures in at least 36 othersstatiee Family Court Advisory and Rules
Committee is submitting a measure to remedy that iyavould amend sections 828 and 842 of the
Family Court Act to provide authority for the FaynCourt, when issuing temporary and final orders of
protection, to order temporary spousal maintenafises the case with temporary orders of child
support issued in conjunction with orders of protet; the measure reflects the fact that financial
disclosure will most often not yet have taken pldcthus permits issuance of a temporary order of
spousal support “notwithstanding that informatiathwespect to income and assets of the respondent
may be unavailable.” Additionally, as is the cas@hwrders of child support, the measure provides
that the spousal maintenance matter be set downrtber proceedings under Article 4 of the Family
Court Act.

5 The American Bar Association Commission on Doneestid Sexual Violence has identified the following
states as explicitly authorizing orders of tempgpipousal support to be issued in conjunction wiitii protection
orders: Alabama, Alaska, Arkansas, California, Bele, Florida, Georgia, lllinois, Indiana, lowa, n&as,
Kentucky, Louisiana, Maine, Maryland, Massachuséfisnesota, Mississippi, Missouri, Montana, Nevadaw
Hampshire, New Jersey, New Mexico, North Caroliasth Dakota, Ohio, Pennsylvania, South CaroliratBs
Dakota, Tennessee, Texas, Utah, Vermont, Westnfagand Wyoming.SeeDomestic Violence Civil Protection
Orders (CPOs) By Stat&merican Bar Association, (March, 2014), availahie
http://www.americanbar.org/content/dam/aba/adnmatiste/domestic_violencel/Resources/statutorysumycharts/
2014%20CP0%20Availability%20Chart.authcheckdam(pelfiewed Dec. 19, 2014).
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The measure limits the duration of the temporaguspl maintenance that can be ordered in a
family offense proceeding to the earlier of 90 dyl®wing the entry of the temporary order or the
entry of a temporary or permanent spousal suppdéreither in a Family Court proceeding filed
under Article 4 or in a Supreme Court matrimoniaqgeeding pursuant to section 236 of the Domestic
Relations Law. Additionally, as is the case wemporary orders of child support, the measurectsfle
the fact that financial disclosure will most ofteot yet have taken place. It thus permits issuahee
temporary order of spousal support “notwithstandivag information with respect to income and assets
of the respondent may be unavailable.”

As was recognized by the Legislature in enactirgrétent legislation (chapter 526 of the Laws
of 2013), economic abuse is a significant form aiestic violence and is often inflicted upon elgerl
vulnerable family member§&eeMemo in Support of A. 7400 [L. 2013, c. 526]. Axently
documented itUnder the RadarThe New York State Elder Abusiidy: Final Reportfinancial abuse
is the most common form of abuse reported by thersl!® Even where financial abuse has not been
alleged, a married family offense petitioner’s latkncome or access to family assets may impesle hi
or her ability to escape to a place of safety, &ledomestic violence, and is frequently the reasamy
domestic violence victims return repeatedly tortlabusers before being able to permanently exéricat
themselves from abusive situations. Often a victeads a temporary life-line, some means of securing
resources to tide him or her over while seekingoaentong-term order in a Supreme or Family Court
proceeding. The Committee’s measure would thusigeomuch-needed emergency relief.

Proposal

AN ACT to amend the family court act, in relatiandrders for temporary spousal support in
conjunction with temporary and final orders of aiton in family court

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. The title of section 828 of the famibud act, as amended by chapter 222 of the

laws of 1994, is amended and a new subdivisionabldied to such section to read as follows:

§ 828. Temporary order of protection; temporarylgst ordergor child support and spousal

maintenance

5. Notwithstanding the provisions of section eighbdred seventeen of this article, where a

temporary order of spousal support has not alrbadwn issued, the court may, in addition to the

issuance of a temporary order of protection pursteathis section, issue an order for temporary

spousal support in accordance with article fouthaf act. The court may make an order for temporary

16 SeeUnder the RadarThe New York State Elder AbuBeidy: Final ReporfLifespan & Cornell-Weill
Medical Center, May 2011), available at:
http://ocfs.ny.gov/main/reports/Under%20the%20R&105%2012%2011%?20final%20report. fcdviewed Jan.
6, 2014).
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spousal support notwithstanding that informatiothwespect to income and assets ofrdspondent

may be unavailable. Upon making an order for tempospousal support pursuant to this subdivision,

the court shall shall set the spousal support mdéten for further proceedings in accordance with

article four of this act. §2. Section 842 of the family coact, as amended by chapters
480 and 526 of the laws of 2013, is amended to asddllows:

8 842. Order of protection. An order of protectiorder section eight hundred forty-one of this
part shall set forth reasonable conditions of betrae be observed for a period not in excess af tw
years by the petitioner or respondent or for agaeniot in excess of five years upon (i) a findirygtioe
court on the record of the existence of aggravatirgimstances as defined in paragraph (vii) of
subdivision (a) of section eight hundred twentyesewf this article; or (ii) a finding by the coum the
record that the conduct alleged in the petitioim igiolation of a valid order of protection. Anynfiing
of aggravating circumstances pursuant to this sedthall be stated on the record and upon the ofder
protection. The court may also, upon motion, extiredorder of protection for a reasonable period of
time upon a showing of good cause or consent op#énees. The fact that abuse has not occurred
during the pendency of an order shall not, in ffsEnstitute sufficient ground for denying or fag to
extend the order. The court must articulate a Hasigs decision on the record. The duration of an
temporary order shall not by itself be a factod@ermining the length or issuance of any finakord
Any order of protection issued pursuant to thigisacshall specify if an order of probation is iifieet.

Any order of protection issued pursuant to thigieeanay require the petitioner or the respondent:

(a) to stay away from the home, school, busineggame of employment of any other party, the
other spouse, the other parent, or the child, arstidy away from any other specific location deaigd
by the court, provided that the court shall makie#rmination, and shall state such determinatia i
written decision or on the record, whether to ingpasondition pursuant to this subdivision, prodide
further, however, that failure to make such a aeteation shall not affect the validity of such oraé
protection. In making such determination, the cshell consider, but shall not be limited to
consideration of, whether the order of protect®mhkiely to achieve its purpose in the absencaiohs
a condition, conduct subject to prior orders oft@ection, prior incidents of abuse, extent of past o

present injury, threats, drug or alcohol abuse,au#ss to weapons;
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(b) to permit a parent, or a person entitled sitation by a court order or a separation

agreement, to visit the child at stated periods;

(c) to refrain from committing a family offense, @sfined in subdivision one of section eight
hundred twelve of this act, or any criminal offelagminst the child or against the other parent or
against any person to whom custody of the childnarded, or from harassing, intimidating or

threatening such persons;

(d) to permit a designated party to enter thedeegie during a specified period of time in order
to remove personal belongings not in issue inghigeeding or in any other proceeding or action

under this act or the domestic relations law;

(e) to refrain from acts of commission or omisdilbat create an unreasonable risk to the health,

safety or welfare of a child;

(f) to pay the reasonable counsel fees and distnanses involved in obtaining or enforcing the

order of the person who is protected by such afderch order is issued or enforced,;

(9) to require the respondent to participate imtddoer's education program designed to help
end violent behavior, which may include referratitag and alcohol counselling, and to pay the costs
thereof if the person has the means to do so, gedvinowever that nothing contained herein shall be
deemed to require payment of the costs of any ptadram by the petitioner, the state or any palitic

subdivision thereof;

(h) to provide, either directly or by means of noadliand health insurance, for expenses
incurred for medical care and treatment arisingnftbe incident or incidents forming the basis fog t

issuance of the order;

() 1. to refrain from intentionally injuring or king, without justification, any companion
animal the respondent knows to be owned, possdesagd, kept or held by the petitioner or a minor

child residing in the household.

2. "Companion animal”, as used in this sectstra/l have the same meaning as in

subdivision five of section three hundred fiftytbé agriculture and markets law;
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() 1. to promptly return specifietkntification documents to the protected partyyimose
favor the order of protection or temporary ordepuitection is issued; provided, however, that such
order may: (A) include any appropriate provisiosigaed to ensure that any such document is
available for use as evidence in this proceedind,available if necessary for legitimate use by the
party against whom such order is issued; and (B3i§pthe manner in which such return shall be

accomplished.

(2). For purposes of this subdivision, "idéoéition document” shall mean any of the
following: (A) exclusively in the name of the proted party: birth certificate, passport, socialsiyg
card, health insurance or other benefits cardrd@adocument used to access bank, credit or other
financial accounts or records, tax returns, anyedlis license, and immigration documents including
but not limited to a United States permanent regidard and employment authorization document;
and (B) upon motion and after notice and an oppastio be heard, any of the following, including
those that may reflect joint use or ownership, thatcourt determines are necessary and are
appropriately transferred to the protected pary:@rd or document used to access bank, credit or

other financial accounts or records, tax returnd,any other identifying cards and documents; and
(k) to observe such other conditionar@snecessary to further the purposes of protectio

The court may also award custody of the child,yithe term of the order of protection to
either parent, or to an appropriate relative withi& second degree. Nothing in this section gikies t

court power to place or board out any child orammit a child to an institution or agency.

Notwithstanding the provisions of section eight ¢t seventeen of this article, where a
temporary order of child support has not alreaddnkesued, the court may, in addition to the issean
of an order of protection pursuant to this sectissiie an order for temporary child support in an
amount sufficient to meet the needs of the chilitheut a showing of immediate or emergency need.
The court shall make an order for temporary childport notwithstanding that information with
respect to income and assets of the respondenbenagavailable. Where such information is
available, the court may make an award for temgarhild support pursuant to the formula set forth i
subdivision one of section four hundred thirteethe$ act. Temporary orders of child support issued
pursuant to this article shall be deemed to haea msued pursuant to section four hundred thirtéen

this act.
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Upon making an order for temporary child supporspant to this subdivision, the court shall
advise the petitioner of the availability of chddpport enforcement services by the support cadect
unit of the local department of social servicesiforce the temporary order and to assist in sggur
continued child support, and shall set the supmatter down for further proceedings in accordance

with article four of this act.

Where the court determines that the respondenginatoyer-provided medical insurance, the
court may further direct, as part of an order afperary support under this subdivision, that a weddi
support execution be issued and served upon thendent's employer as provided for in section

fifty-two hundred forty-one of the civil practicaw and rules.

Notwithstanding the provisions of section eight dimen seventeen of this article, where a

temporary order of spousal support has not alrbady issued, the court may, in addition to the

issuance of an order of protection pursuant togbdion, issue an order for temporary spousal@tipp

in accordance with article four of this act. Theidanay make an order for temporary spousal support

notwithstanding that information with respect todome and assets of thespondent may be

unavailable. Upon making an order for temporanuspbsupport pursuant to this subdivision, the

court shall set the spousal support matter dowifuither proceedings in accordance with article fou

of this act.

In any proceeding in which an order of protectiotemporary order of protection or a warrant
has been issued under this section, the clerkeotdlrt shall issue to the petitioner and responalec
his or hercounsel and to any other person affected by tlera copy of the order of protection or
temporary order of protection and ensure that § obphe order of protection or temporary order of
protection [be] igransmitted to the local correctional facility whehe individual is or will be
detained, the state or local correctional faciktyere the individual is or will be imprisoned, ahe
supervising probation department or the departrokobrrections and community supervision where

the individual is under probation or parole sup&on.

Notwithstanding the foregoing provisions, an ordieprotection, or temporary order of
protection where applicable, may be entered agaifmtmer spouse and persons who have a child in

common, regardless of whether such persons haverbagied or have lived together at any time, or
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against a member of the same family or househottefased in subdivision one of section eight

hundred twelve of this article.

In addition to the foregoing provisions, the caudy issue an order, pursuant to section two
hundred twenty-seven-c of the real property lathaiizing the party for whose benefit any order of
protection has been issued to terminate a leassntal agreement pursuant to section two hundred

twenty-seven-c of the real property law.

The protected party in whose favor the order ofgution or temporary order of protection is
issued may not be held to violate an order issndmilsi or her favor nor may such protected party be

arrested for violating such order.

83. This act shall take effect on the ninetieth afdgr it shall have become a law.
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6. Dispositions of conditional discharge and prafratn proceedings for
willful violations of orders of child support in Faly Court
[F.C.A. 88454, 456, 456-3]

To realize the statutory goal of prongladequate support to New York’s children, thenla
Court must be able to rigorously enforce its ord€osdo that, it must be able to secure compliance
through imposition of a diverse array of sanctitret are appropriate in severity and responsithdo
individual problems presented. License suspensibaepartment of Taxation and Finance referrals,
lottery and tax refund interceptions, sequestradioproperty, imposition of income deduction orders
and referrals to rehabilitative or work programbkere available, are all useful tools in particuases.
SeeFamily Court Act 8454et seq However, in particularly intractable cases oflfwilviolations of
court orders for child support, including thoseatlwng child support obligors who are self-employed
or who are paid in cash or “off the books,” theraéite sanction of incarceration may be the only
meaningful sanction currently available to the GoGtearly, incarceration, which at least tempdyari
cuts off a support obligor’'s earning capacity adtibgr, is a costly and sometimes self-defeatingpopt
that must be reserved for cases in which lesse&tisas have been exhausted or are not efficacious.
The Family Court Advisory and Rules Committee isgmsing a measure that would expand the range
of sanctions available to the Family Court to addréolations of orders that it issues.

First, the measure would authorize the Family Ctudirect that programs to which the Court
refers support violators, including job trainingdasther rehabilitative programs, must report to the
Court regarding the party’s compliance. Moreovieg, ineasure recognizes that some cases warrant
conditions that may include, but may also go beyansingle requirement that a support violatomatte
a designated program. Thus, similar to a provigiathe juvenile delinquency statute [Family Court
Act 8353.1], the proposal would add a new disposibf “conditional discharge” to the Family Court
Act. This option is particularly important for tineany counties in New York State in which local
probation departments, already stretched thin,uaable to provide services or supervision in Famil
Court child support cases.

For those counties able to provide probation sesvin cases involving child support, the
benefits cannot be overstated. Compliance witlpstmbligations may be greatly enhanced by
regular, in-person monitoring by someone in autiiavho can compel a change of behavior under
threat of a more serious sanction and who may le abthe same time, to provide services and
rehabilitative assistance to the support obligohile/explicitly authorized in the Family Court Act,
probation has been only sporadically utilized imita Court child support cases, frequently in some
counties and not at all in others. Moreover, themo authorization in the Family Court Act to
combine either a probation sanction or a requirériieparticipate in a rehabilitative program with a
sentence of incarceration, even though such a eatibh may present the most promise in some cases
to compel the change of an offender’s behavior s&agy to correct the violation and ensure condisten
future provision of child support to the offendefigsnily. Without mandating any probation
departments to provide services in child suppaesathe Family Court Advisory and Rules
Committee’s measure would ease several statutggdiments to the effective use of probation in
child support cases.

In order to ease the burden for local probatioradapents and to ensure fairness to the
probationers, the proposal would impose a limitleduration of probation more commensurate with
probation in other contexts. Alone among probapoovisions in both the Family Court Act and
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Criminal Procedure Law, Family Court Act 8456 pesa child support obligor to be placed on
probation for an extended period of time,, the entire duration of a child support or visaatorder or
order of protection. Since a child support ordey taat until the youngest child reaches the ag&lof
this may mean more than two decades of probationitimes greater than the duration of probation
for all but the most serious feloni&3f., Penal Law 865(3). This disproportionate degreeupesvision

is beyond the capacity of most local probation dipants to provide, particularly in times of fiscal
constraint, and may explain the reluctance of piiohalepartments to become involved in child
support matters. The Committee’s proposal, theeefoould impose the same time limit that exists for
orders of protection in family offense cases in Fa@ourt —i.e., not more than two years or, where
the court finds aggravating circumstances, a pesfatbt more than five year<f., Family Court Act
8842. This period may be extended, after notiaddeécsupport obligor and an opportunity to be heard
for an additional year upon a finding of exceptioriecumstances.

Moreover, the proposal would provide the needexilkty to the menu of sanctions available
for willful violations of child support orders bylding an authorization to combine a sentence of
conditional discharge, probation or a directiopéoticipate in a rehabilitative program with a sste
of incarceration. Family Court Act 8454(3)(a) abtggermits a sentence of intermittent incarceration
to be imposed, including, for example, weekendrno@ation so that an offender may work or seek
gainful employment during the week. The effective@nef this sanction, as well as sanctions of short
periods of incarceration, would be significanthhanced if the Family Court had the ability to conei
it with the other sanctions available.

Finally, the measure addresses the proceduresftlbwed in the event of a violation of
conditional discharge or probation. With respeatdaditional discharge, a violation petition may be
brought by the custodial parent or, upon good cahgematter may be calendared by the Court for a
hearing so long as the alleged violator receiveE@@nd an opportunity to be heard. The latter
situation may, for example, apply where a prograrwhich the Court has referred a support obligor
reports to the court that the obligor has willfuligt complied with the order. The custodial parent
would not have the burden of filing a violation iien, particularly since the parent would oftert no
have the information regarding the support oblig@lleged non-compliance.

Again without burdening the custodial parent, theppsal provides that, with respect to willful
violations of probation, the local probation depaht would file a verified probation violation petn
and would provide an opportunity for the probatioaed parties to be to be heard as prerequisites to
revocation of probation. The procedures delineateccomparable to violations of probation in
juvenile delinquency and criminal cases. Providingechanism consistent with due process to bring
alleged child support violators to the attentiortred Family Court affords essential fairness to the
supportobligor and benefits the families as well — takihg onus off of custodial parents to initiate
and prosecute violation proceedings that shoul@datsbe handled by local probation departments.

The proposal further provides that the period efditbonal discharge or probation would be
tolled as of the date of filing of the violationtji®n, a provision similar to juvenile and crimina
probation violationsSeePenal Law §65.15(2); Family Court Act 88360.2#9-a. In the event that
the violation petition is not sustained, the talliperiod would be credited to the period of corahéil
discharge or probation.

Enactment of this proposal would afford the Farfiburt essential, flexible tools with which to
address willful violation of its child support omdeso as to spur violators to modify their behaviod
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live up to their obligations to support their chéd. It would add a vital new dispositional optien
conditional discharge — that is already availabledurts in criminal and juvenile delinquency
proceedings and would explicitly provide authofdy the Court to direct programs to report on
compliance by parties referred to them. Signifiggrior those probation departments that are able t
provide supervision in Family Court child suppaases, it would make probation a viable alternative
by limiting its duration and delineating procedutede utilized in the event of a violation of iesms
and conditions. Further, the proposal would augrttemeffectiveness of each of these sanctions by
authorizing them to be combined with sentencesispanded sentences of incarceration. In so doing,
the proposed statute would improve the collectibechdd support for the children in the State, wibul
make the probation provisions fairer for suppottgdys and would greatly enhance the Family Court’s
capacity to respond effectively to serious instarmiewillful violations of child support that are s
detrimental to New York State’s children.

Proposal
AN ACT to amend the family court act, in relatiandispositions of conditional discharge and
probation for willful failure to complyith court orders for child support

The People of the State of New York, representeskimate and Assembly, do enact as follows:

Section 1. Paragraphs (b) and (c) ofisudion 3 of section 454 of the family court ast i

amended and new paragraphs (d) and (e) are addedticsubdivision to read as follows:

(b) require the respondent to parti@pata rehabilitative program if the court deteresrhat
such patrticipation would assist the respondenbmpdying with such order of support and access to
such a program is available. Such rehabilitativegmms shall include, but anet [be] limited to,
work preparation and skill programs, non-residémtieohol and substance abuse programs and

educational programs. The court may direct the adhtnator of a program that the respondent is

directed to participate in pursuant to this sulsxion to report to the court periodically and at the

conclusion of the program with respect to the regipot's compliance with the prograor

(c) place the respondent on probatiow @] pursuant to section four hundred fifty-sixtios

article uponsuch conditions as the court may determine ardaordance with the provisions of the

criminal procedure law; or

(d) conditionally discharge the resparigrirsuant to section four hundred fifty-six-aluf

article upon such conditions as the court may d&tes; or

(e) combine a sentence or a suspendedms of incarceration pursuant to paragraphf(di®

subdivision with a requirement that the respongeanticipate in a rehabilitative program, be plaoad
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probation or be conditionally discharged pursuamgdragraph (b), (c) or (d) of this subdivision,

respectively

82. Section 456 of the family court act, as addedHhapter 809 of the laws of 1963, is amended

to read as follows:

8456. Probation. (a) No person may laequ on probation under this article unless thetcou
makes an order to that effect, either at the tifrtb@making of an order of support or under sectio

four hundred fifty-four. The order of probation mayntain such conditions as the court may

determine.

_(b)The maximunperiod of probation may [continue so long as ateoof support, order of

protection or order of visitation applies to su@ntgon

(b) The court may at any time, where] be not gretéiten two years or, where the court finds

that aggravatingircumstances [warrant it, revoke an] exist, aquenot greater than five years

(i) If the court finds, at the conclusion of thegimal period, upon notice and an opportunity to

be heard, that exceptional circumstances requisddiional year of probation, the court may comin

probation for a period not greater than one year.

(ii) For purposes of this section, “aggravatingemstances” shall mean circumstances

indicating that a longer period of supervisionés@ssary to ensure long term continuing compliance

with the order of support, including, but not bmitied to: (A) a prior adjudication for a willful

violation of a child support order or a prior oradr probation in conjunction with a proceeding end

this article or article five of this act; (B) a griincident or incidents of the respondent conoedtiis or

her whereabouts and being produced involuntaritgyant to the issuance of a warrant; or (C)

accumulation of arrearages in excess of six months

(c) Where the respondent is alleged to have wijlfulblated a term or condition of therder of

probation[. Upon such revocation, the probatiomalide brought to court, which may, without funthe

hearing],_a petition alleging such violation mayfibed that shall be duly served upon the patrties.

(i) The petition shall be verified amsiibscribed to by the probation service or the gmmte

government agency and shall contain a reasonabtzigion of the time, place, and manner in which
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the violation occurred, provided, however, that¢hart may, upon good cause, proceed in the absence

of a verified petition so long as the respondeotirnges notice and an opportunity to be heard. Non-

hearsay allegations or allegations made upon irdtomn and belief of the factual part of the petitmr

of any supporting deposition must establish, i€trevery violation charged.

(ii) If the courtfinds that the respondent has willfully violatad/daerm or condition of the

order of probation, the court, after giving notaged an opportunity to be heard to the parties hed t

attorney for the child, if any, may revoke the ardeprobation and magake any order [that might

have been made at the time the order of probatasymade] authorized by section four hundred fifty-

four of this article.

(iii) The period of probation shall be deemed tolés of the date of filing of the probation

violation petition, but, in the event that the dodiwes not find that the order of probation wadfully

violated, the period of such interruption shalldoedited to the period of probation

83. The family court act is amendeddd a new section 456-a to read as follows:

8456-a. Conditional discharge: a) Updinding of a willful violation of child supporthe

court may make an order of conditional dischargenuguch conditions as the court shall determine

The conditions may include, but are not limitedan.order to participate in a rehabilitative progria

accordance with paragraph (b) of subdivision (Reaftion four hundred fifty-four of this article \&fte

the order contains a direction to participate iohsa program, the court may direct the administraf

the program to report to the court periodically ahthe conclusion of the program with respechio t

respondent’s compliance with the program.

(b) An order of conditional discharge under thistigs may last for a maximum period of one

year where the respondent has been found to bregars of six months or less and up to a maximum

period of three years where the respondent hasfbaad to be in arrears in excess of six months.

(c) Where the respondent is alleged to have wijlfulblated a term or condition of the order of

conditional discharge, a petition alleging sucHation may be filed that shall be duly served ugon

parties.
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(i) The petition shall be verified, shall be dugrged upon the parties and shall contain a

reasonable description of the time, place, and mmimnwhich the violation occurred; provided,

however, that the court may, upon good cause, pobitethe absence of a verified petition so long as

the respondent receives notice and an opportunite theard Non-hearsay allegations or allegations

made upon information and belief of the factuatl péithe petition or of any supporting deposition

must establish, if true, every violation charged.

(i) If the court finds, after a hearing, that ttespondent has willfully violated any term or

condition of the order of conditional dischargee ttourt, after giving notice and an opportunitypé

heard to the parties and the attorney for the cliikhy, may revoke the order of conditional disie

and may make any order authorized by section fandfed fifty-four of this article.

(iii) The period of the conditional discharge shal deemed tolled as of the date of filing of the

violation petition, but, in the event that the dadwes not find that the order of conditional descie

was willfully violated, the period of such interign shall be credited to the period of the codiil

discharge

84. This act shall take effect on the ninetieth afgr it shall have become a law and shall apply
to

petitions for willful violation of child supportléd on or after such date.
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7. Roles, rights and responsibilities ohftespondent parents in
child abuse and neglect and related custody pdicgs in Family Court
[F.C.A. 88651, 1012, 1017, 1022-a, 1027, 1035210854, 1055-b, 1057;
D.R.L. §240]

Recent years have witnessed a sea-change in aftiaudl policies concerning the role of non-
respondent parents in child abuse and neglect gdaogs under Article 10 of the Family Court Aciz.,
recognition that the other parents — those notggdhim child protective proceedings — may, along
with their extended families, provide vital resaesdor their children. While child protective affls
once ignored or discouraged non-respondent pairemtsparticipating in child protective proceedings
concerning their children, those officials, inspitey substantial statutory changes during the past
decade, now reach out to such parents to engageithglanning for their children’s care. While imet
past, this category was often an absent parenthatidittle relationship with the children, more eady,
in light of cases, such as NicholsarScoppetta3 N.Y.3d 357 (2004), non-respondent parents
frequently include custodial and other parents, at®involved in their children’s lives but are not
deemed culpable in their neglect or abuse.

As a statute initially drafted before these changestitude and policy, Article 10 of the Family
Court Act, not surprisingly, contains a number apg and anomalies with respect to the treatment of
non-respondent parents. This measure seeks ify smmne of the more obvious shortcomings in agticl
10 with respect to non-respondent parents anddblertheir greater participation in abuse or ndglec
proceedings, as well as permanency hearings, wangeheir children. It also expands the options
available to Family Court judges to enable theror&dt appropriate orders that respect the rightsoof
respondent parents while assuring the safety atidbeiag of the children who are the subjects @f th
proceedings.

First, this measure would add definitions of “parefrelative” and “suitable person” to Family
Court Act 81012. The definition of “parent,” thosgally recognized in New York, clarifies the rang
of persons who may assert a parent’s superiorsigghtare and custody of a child under State and
Federal law.See, e.g.Bennettv. Jeffreys 40 N.Y.2d 543 (1976)(state may not deprive paoéicustody
of child absent extraordinary circumstancés)nce v. Massachusett821 U.S. 158 (1944)(“It is
cardinal with us that the custody, care and nurbfitbe child reside first in the parents . . . ”).

Second, Family Court Act 81017 would be amendedawfy that certain additional individuals
should be identified, located and notified in wgt of the pendency of child protective proceedjngs
although they do not have the rights of legal prender State law. Analogous to the definition of
“notice” fathers in Domestic Relations Law 8811P2)&f) and (h), this category would include persons
who are listed on the putative father registry,enapending paternity petition, or have been ifiedtby
the child’s parent in a written sworn statementensure uniformity in the information provided tmse
persons entitled to notice, this measure providasthe content of the notice will be set by a omif
statewide court rule.

Inclusion of these clarifications would establisstiaucture in Article 10 consistent with the
framework applicable to adoption proceedings utideiDomestic Relations Law, but expanded to be
gender-neutral. A “parent” under this measure wdnd analogous to a “consent” father, whose consent
is required for an adoption, and an additionalvithiial identified would be analogous to a “notice”
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father, who merely has a right to be heard asdaHtild’s best interestSeeDomestic Relations Law
88111, 111-a. By doing so, it also would exparedstope of potential resources for children wheehav
been removed from their homes, and provide an oppity for non-respondent, non-adjudicated birth
fathers to take necessary steps to establishghtarnity and plan for their children. Significantihe
measure requires the local social services depattimeestigating possible resources for the ctald
report the results of the investigations to thertcand all parties, including the attorney for tiald.

The measure further defines “relative” as a pergba is related to the child by blood, marriage
or adoption, but who is not a parent of the childis distinction between “parents” and “relatives”
significant as the rights of each to the care aredarly of children are not identical under artitleof
the Family Court Act. Likewise, the measure inésidsuitable person” in the definition section,cgin
such an individual has rights distinct from tho§@arents, relatives and possible, but not adjudda
parents.

The measure clarifies the language of Family CAatt§ 1017 by referring specifically to “non-
respondent parent, relative or suitable persompoésntial resources a court may consider after
determining that a child must be removed from hiser home. These resources may be utilized either
through temporary, direct releases under sectid7 (@)(a)(ii) or through temporary orders of Family
Court Act article 6 custody or (in the case of tigkss or suitable persons) guardianship under Famil
Court Act 8 1017(2)(a)(i). In all such cases, asustody petitions under article six, the court mus
review the orders of protection and sex offendgistées, as well as child protective petitions and
Family Court warrants regarding any such resoui$esilar alternatives are provided for direct reles
and Family Court Act article 6 custody at the fidepositional stage of the article 10 proceeding.

Moreover, section 1017(3) would be amended to reghiat, where a child is temporarily
released to a non-respondent parent or tempogated in the care of a relative or suitable pertum
caretaker must submit to the court’s jurisdictiathwespect to cooperation in meeting the needbef
child. Such temporary order may require such pelister alia, to make the child available for court-
ordered visitation with parents, siblings or othaswell as for appointments with and visits gy th
caseworker and for appointments with the childieraey and clinicians and programs providing
services to the child. The measure requires the ooder of release or care under article 10 t@ifpe
the terms of such cooperation, as well as anyr&tioat the social services agency must take.. The
measure thus strikes a proper balance betweewnentsrn to ensure the child’s well-being and respec
for the non-respondent parent’s or other caretaketérests in minimal interference in their evenyd
child-rearing decisions, a delicate balance thattde®n held to be of constitutional magnitude.,

Third, this measure contains several amendmerssdiions of article 10 of the Family Court Act
relating to preliminary orders. It would amend s@ttl022-a to clarify that a non-respondent pavdmn

" In Matter of Damian D.; Clinton County Dept. of&al Services. Travis D, -A.D.3d-, 2015 N.Y. Slip Op.
00265 (¥ Dept., Jan. 8, 201%he Appellate Division, Third Department, held thequiring a non-respondent
parent’s visits with her two children to be supsed, in effect modifying a custody order withodtikand fair
opportunity to be heard, violated her due procégiditionally, in Doev. Mattingly, 2006 WL 3498564 (E.D.N.Y.,
2006)(Unpub.), the Federal District Court requigecourt order, absent an emergency, as a preitegois
caseworker entering the home of a non-respondeahpand conducting a body search of the baby ircéue.
Significantly, theSupreme Court of Michigan, in In Re Sande&$5 Mich. 294, 852 N.W.2d 524 (Sup.Ct., Ml,
2014) recently struck down as an unconstitutionalhtion of due process its “one-parent” rule wiwrd one
parent is found to have neglected or abused a,diulith parents would automatically be subject eoaburt’s
jurisdiction. The Court reversed restrictions impasipon a non-offending parent absent a showinmfithess.
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gualifies for assignment of counsel under secti®? i2 eligible for such assignment, unless waiatd,
pre-petition hearings held pursuant to section 1@22tion 1027(d) would be amended to providedhat
court may release a child to his or her parentloergperson legally responsible for his or her care
pending a final order of disposition. It furthexletes the reference to section 1054 as the sotitbe
court’s authority to do this, since that sectioty@uddresses dispositional orders, and insteadituties

a reference to section 1017, which pertains astegdte-dispositional orders. Additionally, withet aim
of facilitating the participation of non-respond@atrents in proceedings regarding their childrentisn
1035 would be modified to require that notices @figeency of child protective proceedings that are se
to non-respondent parents also must advise thenthigyhave a right to counsel, including assigned
counsel, if they are indigent, unless waiv&keMatter of Sasha.S256 A.D.2d 468 (2 Dept.,
1998)(required notice to non-respondent fathehefright to counsel, including the right to appomiaht
of counsel if he is indigent).

Fourth, the measure reorganizes the dispositigradrs available with respect to releases of
children and supervision of respondent parentgi@ec1052(a)(ii) and 1054 are revised to coveelgol
the release of children to persons who are nobresgmts in the child protective proceeding, inahgdi
parents, legal custodians or guardians. Such oadeedease, in contrast to orders of custody under
Article 6 of the Family Court Act, are time-limitethat is, up to one year, which may be extended fo
one additional year for good cause.This time-lichperiod of release to a non-respondent parent is
intended to give the respondent parent an oppdyttmmcomplete a program or take steps to meet the
conditions necessary for reunification with thel¢hiUnless otherwise ordered by the court, thenage
would be required to submit a report no later tB@mays after issuance of the order and 60 dags fori
its expiration. Again, striking an appropriate citnional balanceé? the caretaker would be required to
submit to the jurisdiction of the court to the sdimgted extent as in orders of temporary releasgen
proposed section 1017. An order releasing a chdg, therefore, require the caretaker to coopenate i
making the child availablénter alia, for court-ordered visitation with parents, silginor others, for
appointments with and visits by the caseworkerfandppointments with the child’s attorney and
clinicians and programs providing services to thidc

In conjunction with release of a child to a nonp@sdent parent, the Family Court may, as under
current law, order supervision of the respondenleura revised and expanded Family Court Act § 1057.
Like the release of the child, the supervisionhaf tespondent parent may be for an initial pericohe
year but may be extended upon good cause for ahardl year. Since Family Court Act § 1015-a
applies to any phase of a child protective proagegdhe court also may order services to be pravide
the respondent. This measure would thus addressttiaion where the child’s interests would best b
served by residing with a non-respondent parena tome-limited period while the respondent parent
receives services that would promote the childanéwal return to that parent. If during the perddhe
dispositional order, the respondent parent sucakgsbmpletes the services or programs orderes, th
court may, if appropriate, utilize Family Court A&1.061 to modify the order releasing the childthi®
non-respondent parent to provide for an earlies é&treturn of the child to the respondent parent.

Sections 1052(a)(v) and 1057 of the Family Couttwauld be amended to cover two
dispositional options, which may be ordered simglyogether. A child may be released to a respanden
for a time-limited period of up to one year, whitlay be extended for good cause for one more year. A
report would be required no later than 90 days &tsiance of the order and 60 days prior to its

18 Seemote 17, gpra.
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expiration, unless dispensed with by the Family€cAdditionally, in conjunction either with such a
release or, as noted, with release of the chiinon-respondent parent, placement of the child or
issuance of an order of protection, the responai@ytbe placed under the supervision of the child
protective agency, social services official or autred agency. Such supervision also would be time-
limited — up to one year, with an extension for awlelitional year for good cause — and, unless
dispensed with, a report would be required no ldian 90 days after issuance of the order and g€ da
prior to its expiration.

Finally, the measure amends section 1055-b tofgldme procedures applicable when petitions
for custody or guardianship are brought in conjiomctvith or are pending at the same time as a child
protective proceeding. It would resolve a serimgsnsistency between sections 1055-b and 1017.
Section 1017(2)(a)(i) currently provides that wiaetourt determines that a child may reside with a
suitable non-respondent parent, it may “grant aemwoof custody or guardianship to such non-respainde
parent . . . pursuant to section one thousandffifgrb.” However, as currently drafted, sectidibb-b
only pertains to “[c]ustody or guardianship witlketeves or suitable persons pursuant to Articld fre
Family Court Act]” and does not mention non-respemtdoarents; nor does it specify the standard by
which to determine respondent or non-respondemens requests for custody in this context.

The measure thus would insert respondent paretatshia list of persons who may be granted
article 6 custody pursuant to section 1055-b, addadditional subdivisions regarding custody to-non
respondent parents pursuant to article 6 and icatp these alternatives into the dispositionabogt
delineated in Family Court Act 81052. It furtheakes clear that if a third partye., someone other
than the child’s parents, contests the custodyipetf a respondent parent, the court must glaat t
order of custody to the parentsthe absence of a showing of extraordinary onrstances pursuant to
Bennettv. Jeffreys supra Similar amendments are made to analogous prosibthe permanency
hearing statute (Family Court Act 8 1089-a). FynalFamily Court Act 8651 and Domestic Relations
Law 8240 are amended to underscore that custodgtatds apply in cases where custody and visitation
petitions brought under these sections are heartlyjovith child protective dispositional or permency
hearings in Family Court.

Questions regarding the rights of, and procedyppicable to, non-respondent parents in child
protective and related proceedings have persistéght of lingering ambiguities in the applicable
statutes. Enactment of this measure will providéear road-map that will afford needed clarityhs
increasingly important aspect of child welfare case

Proposal

AN ACT to amend the family court act and the donca®tlations law, in relation to non-
respondent parents in child protective and permanproceedings in family court

The People of the State of New York, representé&tkeimate and Assembly, do enact as follows:

Section 1. Section 651 of the family court acnsended by adding a new subdivision (c-1) to

read as follows:
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(c-1) Where a proceeding filed pursuant to artieleor ten-a of this act is pending at the same

time as a proceeding brought in the family courspant to this article, the court presiding over th

proceeding under article ten or ten-a may jointigdauct the hearing on the custody and visitation

petition under this article and the dispositionghting on the petition under article ten or the

permanency hearing under article ten-a; providedidver, the court must determine the custody and

visitation petition in accordance with the termgho$ article.

§2. Section 1012 of the family court act is amehig adding three new subdivisions (1), (m)

and (n) to read as follows:

() "Parent” means a person who is recognized utiteetaws of the state to be the child’s legal

parent.

(m) “Relative” means any person who is relatechtodhild by blood, marriage or adoption and

who is not a parent, putative parent or relativa piitative parent of the child.

(n) “Suitable person” means any person who playsasrplayed a significant positive role in the

child’s life or in the life of the child’s familyrad who may be a potential resource to care focllild.

83. Subdivision 1, paragraph (a) of subdivisican® subdivision 3 of section 1017 of the family
court act, subdivision 1 and paragraph (a) of subidin 2 as amended by section 10 of part A of tdrap
3 of the laws of 2005, the opening paragraph ofisigion 1 as separately amended by chapter 671 of
the laws of 2005, subparagraphs (i) and (ii) oageaph (a) of subdivision 2 as amended and sulaivis
3 as added by chapter 519 of the laws of 2008armended to read as follows:

1. In any proceeding under this article, whendtert determines that a child must be removed
from his or her home, pursuant to part two of driscle, or placed, pursuant to section one thodisa

fifty-five of this article[,]:

(a) the court shall direct the local commissioneragfial services to conduct an immediate
investigation to locate any non-respondent parétiteochild and any relatives of the child, inclugliall

of the child's grandparents, all [suitable] relesiwr suitable persoidentified by any respondent parent

or any non-respondent parent and any relative ifteshby a child over the age of five as a relativieo

plays or has played a significant positive rol@imor her life[, and]. The local commissionerlsha
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inform them_in writingof the pendency of the proceeding and of the dppdy for [becoming foster

parents or for seeking custody or care] non-respoinpdarents to seek temporary releafsene child[,

and that the child may be adopted by foster paréatseempts at reunification with the birth paremé

not required or are unsuccessful] under this @tclcustody under article six of this act or felatives

to seek to become foster parents or to providedaee under this article or to seek custody pursiaan

article six of this act; or for suitable persondarome foster parents or provide free care uinier t

article or to seek guardianship pursuant to aroleof this act. Uniform statewide rules of cosinfll

specify the contents of the notice consistent Withprovisions of this sectioihe local commissioner

of social services shall [record] repdne results of such investigation or investigagitmthe court and

parties, including the attorney for the child. Toeal commissioner shall also record the resulth®

investigation or investigationgcluding, but not limited to, the name, last wmoaddress, social

security number, employer's address and any atleetifying information to the extent known regaglin
any non-respondent parent, in the uniform casedeo@intained pursuant to section four hundred-hine
of the social services law. For the purpose & sgiction, "non-respondent parent” shall inclugeraon
entitled to notice of the pendency of the proceg@ind of the right to intervene as an interestety pa
pursuant to subdivision (d) of section one thoudairty-five of this article, and a non-custodiarpnt
entitled to notice and the right to enforce visttatrights pursuant to subdivision (e) of sectio® o

thousand thirty-five of this article.

(b) The court shall also direct the local commissioof social services to conduct an

investigation to locate any person who is not recoed to be the child’s legal parent and does aeEh

the rights of a legal parent under the laws of $hige but who: (i) has filed with a putative fath

reqistry an instrument acknowledging paternitynaf ¢hild, pursuant to section 4-1.2 of the estates,

powers and trusts law, or (ii) has a pending pétep®tition, or (iii) has been identified as a @atr of

the child by the child’s other parent in a writ®morn statement. The local commissioner of social

services shall report the results of such investgao the court and parties, including the atéyrfor
the child.

(c) The court shall determine:

[(@)](i) whether there is a [suitable] non-respondent pdogrother person related to the child],

relative or suitable persamith whom such child may appropriately reside; and

-48-



[(b)](ii) in the case of a relative or suitable persehnether such [relative] individuakeks

approval as a foster parent pursuant to the sseralces law for the purposes of providing carestarh
child, or wishes to provide free care [and custddythe child during the pendency of any orders

pursuant to this article.

(a) where the court, after a review of the repofthe sex offender registry established and

maintained pursuant to section one hundred sixilited of the correction law, reports of the statiwi

computerized reqistry of orders of protection dsthbd and maintained pursuant to section two heohdr

twenty-one-a of the executive law, related decsioncourt proceedings under this article and all

warrants issued under this agétermines that the child may appropriatelside with a [suitable] non-

respondent parent or other relative or [other]edlé person, either:

(i) grant [an]_a temporargrder of custody or guardianship to such non-redpot parent, [other]

relative or [other] suitable person pursuant t@tition filed under article six of this act pendifugther

order of the court, or at disposition of the pratirg, grant a final order of custody or quardiapdbi

such non-respondent parent, relative or suitabigopepursuant to article six of this act asttion one

thousand fifty-five-b of this article; or

(i) [place] temporarily releastne child directly [in the custody of] ®uch non-respondent

parent[, other] or temporarily place the child wétlelative or [other] suitable person pursuant ie th

article during the pendency of the proceeding dil turther order of the court, whichever is earland

conduct such other and further investigations axturt deems necessary. The court may direct the

commissioner of social services, pursuant to reguia of the office of children and family servicés

commence an investigation of the home of such espandent parent, relative or suitable person withi

twenty-four hours and to report the results todbert and the parties, including the attorney fer t

child. If the home of a non-respondent parenttiradaor suitable person is found ungualified fog th

temporary release or placement of the child urdsrdrticle, the local commissioner shall repodtsu

fact and the reasons therefor to the court angdhties, including the attorney for the child, Forith; or

(iif) remand or place the child, as applicable hwilie local commissioner of social services and
direct such commissioner to have the child residle such relative or [other] suitable person andher
direct such commissioner pursuant to regulatiorth@bffice of children and family services, to

commence an investigation of the home of suchivelatr other suitable person within twenty-four
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hours and thereafter approve such relative or cthiéable person, if qualified, as a foster pardhsuch
home is found to be unqualified for approval, theal commissioner shall report such fact and the

reasons thereaftéo the court and the parties, including the atgror the child forthwith.

3. An order [placing] temporarily releasiagchild [with] to a non-respondent parent or pegen

or temporarily placing a child with relative or relatives ather suitable person or persgngsuant to

subparagraph (ii) of paragraph (a) of subdivisiwa bf this section or remanding or placing a child with

a local commissioner of social services to residh wrelative or relatives or suitable person erspns

as foster parents pursuant to subparagraph (ippcdgraph (a) of subdivision two of this sectmay

not be granted unless the [relative or other sléjgierson [consents] or persons to whom the ghild

released or with whom the child is placed subnaitde jurisdiction of the court with respect e t

child. The [court] order shall set forth the terms andditions applicable to such person or persons and

child protective agency, social services officiatlaluly authorized agency with respect to the chiid

may [place the person with whom the child has lwbesctly placed under supervision during the

pendency of the proceeding. Such supervision beglirovided by a] include, but may not be limited t

a direction for such person or persons to coopémateking the child available for court-ordered

visitation with respondents, siblings and otherd fom appointments with and visits by tbleild

protective agency, social services official or dalyhorized agency, and for appointments with the

child’s attorney, clinicians or other individuals@ograms providing services to the child during t

pendency of the proceedinghe court also may issue a temporary order deptmn under subdivision

(f) of section one thousand twenty-two, section thmeisand twenty-three or section one thousand

twenty-nine of this article and an order directihgt services be provided pursuant to section one

thousand fifteen-a of this articlpAn order of supervision issued pursuant to shisdivision shall set

forth the terms and conditions that the relativewtable person must meet and the actions thathtihee
protective agency, social services official or dailghorized agency must take to exercise such

supervision.]

84. Section 1022-a of the family court act, asealddly chapter 336 of the laws of 1990, is

amended to read as follows:

81022-a. Preliminary orders; notice and appointégounsel. At a hearing held pursuant to
section [ten hundred] one thousamanty-two of this [act] articlat which the respondent is present,
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the court shall advise the respondent and any espendent parent who is presehthe allegations in

the application and shall appoint counsel for fégspondent pursuant to] each in accordance with

section two hundred sixty-two of this act [where tespondent is indigent], unless waived

85. Subparagraph (C) of paragraph (i) of subdivigb) and subdivision (d) of section 1027 of
the family court act, subparagraph (C) of paragi@pbf subdivision (b) as amended by chapter 671 o
the laws of 2005 and subdivision (d) as added layptr 962 of the laws of 1970, are amended to read

as follows:
(C) [in the custody of] witta relative or suitable person other than the nedpit.

(d) Upon such hearing, the court may, for good eal®wn, release the child to [the custody
of] his or herparent or other person legally responsible forohisercare, pending a final order of

disposition, in accord with subparagraph (ii) ofgegaph (a) of subdivision two s&ction one

thousand [fifty-four] seventeen of this article

86. The opening paragraph of subdivision (d) otiea 1035 of the family court act, as
amended by chapter 526 of the laws of 2003, is dexto read as follows:

Where the respondent is not the child's parentjceof the summons and petition shall also be
ordered on both of the child's parents; where onky of the child's parents is the respondent, seof
the summons and petition shall also be ordereth@wchild's other parent. The summons and petition
shall be accompanied by a notice of pendency ofliid protective proceeding advising the paremnts o
parent of the right to appear and participate edgioceeding as an interested party intervendhtor

purpose of seeking temporary and permanent retddke child under this article @austody of the

child under article six of this acind to participate thereby in all arguments agakings insofar as

they affect the temporary releasecostody of the child during fact-finding proceegsnand in all

phases of dispositional proceedings. The notick alsa advise the parent or parents of the right t

counsel, including assigned counsel, pursuantdogsetwo hundred sixty-two of this act, and also

indicate that:

87. Subdivision (a) of section 1052 of the fanaiburt act, as amended by chapter 519 of the

laws of 2008, is amended to read as follows:
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(a) At the conclusion of a dispositional hearinglemnthis article, the court shall enter an order

of disposition directing one or more of the followi
(i) suspending judgment in accord with section thrmeisand fifty-three of this part; or

(ii) releasing the child to [the custody of hish@n-respondent parent parents or [other

person legally responsible] legal custodian oramisins or guardian or guardians, who is not onate

respondents in the proceedimgaccord with section one thousand fifty-fourtlok part; or

(i) placing the child in accord with section otiusand fifty-five of this part; or
(iv) making an order of protection in accord widtg8onone thousand fifty-six of this part; or

(v) releasing the child to the respondent or redpats omplacing the respondent or respondents

under supervision, or botm accord with section one thousand fifty-sevethed part; or

(vi) granting custody of the child to a respondeatent or parents, a relativeretatives or a

suitable_person grersons pursuant to article six of this act aection one thousand fifty-five-b of this

part;, or

(vii) granting custody of the child to a non-resdent parent or parents pursuant to article six

of this act

However, the court shall not enter an order of @s#jpon combining placement of the child
under paragraph (iii) of this subdivision with gpibsition under paragraph (i) or (ii) of this
subdivision. An order granting custody of the dlpursuant to paragraph (vi) or (viij this

subdivision shall not be combined with any othepdsition under this subdivision.

88. Section 1054 of the family court act, as aneéraly chapter 1039 of the laws of 1973,
subdivision (a) as amended by chapter 41 of the 2010 and subdivision (b) as amended by

chapter 458 of the laws of 1989, is amended to asddllows:

81054. Release to [custody of] non-responganént or [other person responsible for care;

supervision or order of protection] legal custodmuardian (a) [If the] Anorder of disposition

[releases] may releasiee child_for a designated period of up to one yedthe custody of his or her] a

non-responderarent or [other] parents omparson [legally responsible for his or her cargpersons
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who had been the child’'s legal custodian or guardighe time of the filing of the petition, [thejc

who is not or are not respondents in the proceeadigr this article. An order under this secticaym

be extended upon a hearing for a period of up &yaar for good cause.

(b) Thecourt may [place] requirthe person or persoms [whose custody] whorthe child is

released under [supervision of a] this sectiorutmst to the jurisdiction of the court with respéat

the child for the period of the disposition or axension thereof. The order may include, but is no

limited to, a direction for such person or perstinsooperate in making the child available for ¢our

ordered visitation with respondents, siblings atitbs and for appointments with and visits by the

child protective agency, social services officiataly authorized agency and for appointments with

the child’s attorney, clinicians or other individsi@r programs providing services to the child. The

order shall set forth the terms and conditionsiapple to such non-respondent and child protective

agency, social services official and duly authatiagency with respect to the child.

(c) In conjunction with an order releasing the @¢hid a non-respondent parent, legal custodian

or quardian under this subdivision, the court mag &sue any or all of the following orders: adey

of supervision of a respondent parent under secdtenthousand fifty seven, an order directing that

services be provided to the respondent parent sed#ion one thousand fifteerea[may enter] an

order of protection under section one thousang $ift[, or both]_of this articleAn order of

supervision of the respondesitered under this [section shall set forth theseand conditions of

such supervision that the respondent must meeth&nalctions that the child protective agency, docia

services official or duly authorized agency muketto exercise such supervision] subdivision may be

extended upon a hearing for a period of up to @a& for good cause

(d) Except as provided for herein, in any order isqua&duant to this section, the court may
require the child protective agency to make pragreports to the court, the parties, and the child’
attorney on the implementation of such order. Whieeeorder of disposition is issued upon the consen
of the parties and the child’s attorney, such agehall report to the court, the parties and thklsh

attorney no later than ninety days after the isseaf the order and no later than sixty days gadhe

expiration ofthe orderunless the court determines that the facts axcdroistances of the case do not

require such report to be made.
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[(b) Rules of court shall define permissible teransl conditions of supervision under this
section. The duration of any period of supervisball be for an initial period of no more than one
year and the court may at the expiration of thaibpe upon a hearing and for good cause shown, make

successive extensions of such supervision of yméoyear each.]

89. The section heading and subdivisions (a) Bpdf(section 1055-b of the family court act,
as amended by section 7 of part F of chapter 3Beofaws of 2010, are amended and two new
subdivisions (a-1) and (a-2) are added to read|bsfs:

§1055-b. Custody or guardianship with a parentasempts relatives or suitable persons

pursuant to article six of this act or guardianshigh [such a person] relatives or suitable persons

pursuant to article seventeen of the surrogateid poocedure act. (a) Custody or guardianship wit

respondent parent or parents, relatives or suitadieonsAt the conclusion of the dispositional

hearing under this article, the court may enteoraer of disposition granting custody or guardiamsh

of the child to a respondent parent or parentdefined in subdivision (1) of section one thousand

twelve of this article, or aelative_or relativesr other suitable person [under] or persons puntsica

article six of this act or an order of guardianstiiphe child to [such] a relative or relativessoitable

person or personmder article seventeen of the surrogate's coadeplure act if the following

conditions have been met

(i) the respondent parent or paremé&dative_or relativesr suitable person or persomas_or

havefiled a petition for custody or guardianship o tthild pursuant to article six of this act orttie

case of a relative or relatives or suitable pemgoersonsa petition for guardianship of the child

under article seventeen of the surrogate's coadeglure act; and

(i) the court finds that granting custody or guarghip of the child to [the relative or suitable]
suchperson or persons in the best interests of the child and thatsiiety of the child will not be
jeopardized if the respondent or respondents uheechild protective proceeding are no longer under
supervision or receiving services. In determinirigether the best interests of the child will be
promoted by the granting of guardianship of thédcta a relative who has cared for the child as a
foster parent, the court shall give due considendid the permanency goal of the child, the
relationship between the child and the relativel, whether the relative and the social servicesidist

have entered into an agreement to provide kinshgscianship assistance payments for the childeo th
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relative under title ten of article six of the smi@gervices law, and, if so, whether the fact-fgdi
hearing pursuant to section one thousand fifty-frtéis part and a permanency hearing pursuant to
section one thousand eighty-nine of this chaptas]lhaveoccurred and whether compelling reasons
exist for determining that the return home of thadcand the adoption of the child are not in tlestb

interests of the child and are, therefore, not @ppate permanency options; and

(ii) the court finds that granting custody or gdianship of the child to the respondent parent,

relative or suitable person under article six @ #ct or granting guardianship of the child to the
relative or [other] suitable person under artideenteen of the surrogate's court procedure akt wil

provide the child with a safe and permanent homd; a

(iv) all parties to the child protective proceedoansent to the granting of custody or
guardianship under article six of this act or thengjng of guardianship under article seventeath®f

surrogate's court procedure ;amt

[(v)]_if any of the parties object to the gramfiof custody or guardianship, the court has made

the following findingsafter a [consolidated] joirdispositional hearing on the child protective fheti

and the petition under article six of this act nder article seventeen of the surrogate's coudgghare

act[;]:

(A) if a relative or relatives or suitable persarpersons have filed a petition for custody or

guardianship and parent or parents fail to consent to the gramingustody or guardianship under

article six of this act or] the [granting of guaadship under article seventeen of the surrogate’s c

procedure act] petitigrihe court finds that the relative or relativesoitable person or persons have

demonstrated thatxtraordinary circumstances exist that supponttgrg an order of custody or

guardianship to the relative or relatives or suéaderson or persons and that the granting of ttiero

will serve the child’s best interest

(B) if a relative or relatives or suitable persarpersons have filed a petition for custody or

guardianship and party other than the parent or parents [faillsfeol consent to the granting of

[custody or guardianship under article six of #s or] the petitiojgranting of guardianship under

article seventeen of the surrogate's court proeedcty], the court finds that granting custody or
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guardianship of the child to the relative_or reles orsuitable person or persoissin the best interests

of the child; or

(C) if a respondent parent has filed a petitionciastody under article six of this act and a party

who is not a parent of the child objects to thentira of the petition, the court finds either titad

objecting party has failed to establish extraomdirdrcumstances, or, if the objecting party has

established extraordinary circumstances, that op@ietustody to the petitioning respondent parent

would nonetheless be in the child’s best interaests;

(D) if a respondent parent has filed a petitiondestody under article six of this act and the

other parent objects to the granting of the petjttbe court finds that granting custody to the

petitioning respondent parent is in the child’stheterests

(a-1) Custody and visitation petition of non-resgemt parent under article six of this act.

Where a proceeding filed by the non-respondentnpgnérsuant to article six of this act is pendihg a

the same time as a proceeding brought in the faooilyt pursuant to this article, the court presidin

over the proceeding under this article may joihtar the dispositional hearing on the child pragect

petition under this article and the hearing ondhstody and visitation petition under article shbttos

act; provided however, the court must determinentirerespondent parent’s custody and visitation

petition filed under article six of this act in acdance with the terms of that article.

(a-2) Custody and visitation petition of non-resgent parent under section two hundred forty

of the domestic relations law. Where a proceedmogdht in the supreme court involving the custody

of, or right to visitation with, any child of a m&ge is pending at the same time as a proceeding

brought in the family court pursuant to this agidhe court presiding over the proceeding uruser t

article may jointly hear the dispositional hearomgthe child protective petition under article tdrthis

act and, upon referral from the supreme courthé®aing to resolve the matter of custody or vigitat

in the proceeding pending in the supreme courtyidea however, the court must determine the non-

respondent parent’s custodial rights in accordavitethe terms of paragraph (a) of subdivision ohe

section two hundred forty of the domestic relagitaw.
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(b) An order made in accordance with the provisioingis section shall set forth the required

findings as described in subdivision (a) of thistsas where applicablencluding, if the guardian and

the local department of social services have edt@te an agreement to provide kinship guardianship
assistance payments for the child to the relathaeutitle ten of article six of the social sernadaw,

that a fact-finding hearing pursuant to section thrmeisand fifty-one of this part and a permanency
hearing pursuant to section one thousand eighty-oirthis chapter [has] hawecurred, and the
compelling reasons that exist for determining thatreturn home of the child and the adoption ef th
child are not in the best interests of the child are, therefore, not appropriate permanency opfian
the child, and shall constitute the final dispasitof the child protective proceeding. Notwithstizgd
any other provision of law, the court shall nouissn order of supervision nor may the court requir
the local department of social services to progieeices to the respondent or respondents when
granting custody or guardianship pursuant to &sck of this act under this section or granting

guardianship under article seventeen of the suretgyeourt procedure act.

810. Section 1057 of the family court act, as amheeby chapter 41 of the laws of 2010, is

amended to read as follows:

81057. [Supervision] Release of the child to tteposdent or respondents; supervision of the

respondent or respondents

(a) The court may release the child to the responaiergspondents for a period of up to one

year, which may be extended pursuant to subdivigidof this section.

(b) In conjunction with an order releasing a chitiier this section or an order under paragraph

(i), (iii) or (iv) of subdivision (a) of sectionm® thousand fifty-two of this part, the court n@gice the

respondent or respondentsder supervision of a child protective agencgfa social services official
or duly authorized agency. An order of supervigatered under this section shall set forth thaser
and conditions of such supervision that the respondr respondentaust meet and the actions that
the child protective agency, social services d@fior duly authorized agency must take to exercise

such supervision.

(c) Except as provided for herein, in any order issueduant to subdivision (a) or (b) thiis

section, the court may require the child protectgency to make progress reports to the court, the
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parties, and the child's attorney on the implememaf such order. Where the order of dispositon
issued upon the consent of the parties and thé'slaittorney, such agency shall report to the cthet
parties and the child’s attorney no later than tyigays after the issuance of the order and no théa

sixty days prior to the expiration tie orderunless the court determines that the facts and

circumstances of the case do not require suchtregpbe made. [Rules] Uniform statewide rutds

court shall define permissible terms and conditioihsupervision of the respondent or respondents

under this section.

(d) The duration of any period of release of the ctolthe respondent or respondents or

supervision of the respondent or respondents drdiwill be for an initial period of no more than one

year [and the]. Theourt may at the expiration of that period, updrearing and for good cause

shown, [make successive extensions of] extrah_release @upervision or both for a periad up to

one year [each].

811. The section heading and subdivisions (a)arid)(c)of section 1089-a of the family
court act, as amended by section 8 of part F of chapter 58 of the laws of 2010, are amended and

two new subdivisions (a-1) and (a-2) are added to read as follows:

§1089-a. Custody or guardianship with a parent or parents, a relative or relatives or a

suitable person or persons pursuant to article six of this act or guardianship of a relative or

relatives or a suitable person or persons pursuant to article seventeen of the surrogate's court

procedure act. (a) Where the permanency plan is placement with a fit and willing relative or a

respondent parent, the court may issue an order of custody or guardianship in response to a

petition filed by a respondent parent, relative or suitable person seeking custody or

guardianship of the child under article six of this act or an order of guardianship of the child

under article seventeen of the surrogate's court procedure act [at]. A petition for custody or

guardianship may be heard jointly with a permanency hearing held pursuant to this article [and

terminate]. An order of custody or guardianship issued in accordance with this subdivision will

result in termination of all pending orders issued pursuant to this article or article ten of this act

if the following conditions have been met:

(i) the court finds that granting custody to the respondent parent or parents, relative or

relatives or suitable person or persons or guardianship of the child to the relative or relatives or
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suitable person or persons is in the best interests of the child and that the termination of the
order placing the child pursuant to article ten of this act will not jeopardize the safety of the
child. In determining whether the best interests of the child will be promoted by the granting of
guardianship of the child to a relative who has cared for the child as a foster parent, the court
shall give due consideration to the permanency goal of the child, the relationship between the
child and the relative, and whether the relative and the local department of social services have
entered into an agreement to provide kinship guardianship assistance payments for the child to
the relative under title ten of article six of the social services law, and, if so, whether a
fact-finding hearing pursuant to section one thousand fifty-one of this chapter has occurred, and
whether compelling reasons exist for determining that the return home of the child and the
adoption of the child are not in the best interests of the child and are, therefore, not appropriate

permanency options; and

(ii) the court finds that granting custody to the respondent parent or parents, relative or

relatives or suitable person or persons or guardianship of the child to the relative or relatives or

suitable person or persons will provide the child with a safe and permanent home; and

(iii) the parents, the attorney for the child, the local department of social services, and the
foster parent of the child who has been the foster parent for the child for one year or more
consent to the issuance of an order of custody or guardianship under article six of this act or the
granting of guardianship under article seventeen of the surrogate's court procedure act and the
termination of the order of placement pursuant to this article or article ten of this act; or [(iv)], if

any of the parties object to the granting of custody or guardianship, the court has made the

following findings after a [consolidated] joint hearing on the permanency of the child and the

petition under article six of this act or article seventeen of the surrogate's court procedure act[;]:

(A) if a relative or relatives or suitable person or persons have filed a petition for custody

or guardianship and a parent or parents fail to consent to the granting of [custody or

guardianship under article six of this act or] the [granting of guardianship under article

seventeen of the surrogate's court procedure act] petition, the court finds that the relative or

relatives or suitable person or persons have demonstrated that extraordinary circumstances

exist that support granting an order of custody or guardianship under article six of this act or the

granting of guardianship under article seventeen of the surrogate's court procedure act to the
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relative or relatives or suitable person or persons and that the granting of the order will serve

the child’s best interests; or

(B) if a relative or relatives or suitable person or persons have filed a petition for custody

or guardianship and the local department of social services, the attorney for the child, or the

foster parent of the child who has been the foster parent for the child for one year or more [fail to
consent] objects to the granting of [custody or guardianship under article six of this act or the
granting of guardianship under article seventeen of the surrogate’s court procedure act] the
petition, the court finds that granting custody or guardianship of the child to the relative or

relatives or suitable person or persons is in the best interests of the child; or

(C) if a respondent parent has filed a petition for custody under article six of this act and a

party who is not a parent of the child objects to the granting of the petition, the court finds either

that the objecting party has failed to establish extraordinary circumstances, or, if the objecting

party has established extraordinary circumstances, that granting custody to the petitioning

respondent parent would nonetheless be in the child’s best interests; or

(D) if a respondent parent has filed a petition for custody under article six of this act and

the other parent fails to consent to the granting of the petition, the court finds that granting

custody to the petitioning respondent parent is in the child’s best interests.

(a-1) Custody and visitation petition of non-respondent parent under article six of this

act. Where a proceeding filed by the non-respondent parent pursuant to article six of this act is
pending at the same time as a proceeding brought in the family court pursuant to this article, the

court presiding over the proceeding under this article may jointly hear the permanency hearing

and the hearing on the custody and visitation petition under article six of this act; provided

however, the court must determine the non-respondent parent’s custody and visitation petition

filed under article six of this act in accordance with the terms of that article.

(a-2) Custody and visitation petition of non-respondent parent under section two

hundred forty of the domestic relations law. Where a proceeding brought in the supreme court

involving the custody of, or right to visitation with, any child of a marriage is pending at the same

time as a proceeding brought in the family court pursuant to this article, the court presiding over

the proceeding under this article may jointly hear the permanency hearing and, upon referral
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from the supreme court, the hearing to resolve the matter of custody or visitation in the

proceeding pending in the supreme court; provided however, the court must determine the non-

respondent parent’s custodial rights in accordance with the terms of paragraph (a) of

subdivision one of section two hundred forty of the domestic relations law.

(b) An order made in accordance with the provisions of this section shall set forth the

required findings as described in subdivision (a) of this section, where applicable, including, if

the guardian and the local department of social services have entered into an agreement to
provide kinship guardianship assistance payments for the child to the relative under title ten of
article six of the social services law, that a fact-finding hearing pursuant to section one thousand

fifty-one of this chapter and a permanency hearing pursuant to section one thousand eighty-nine

of this part has occurred, and the compelling reasons that exist for determining that the return
home of the child are not in the best interests of the child and are, therefore, not appropriate
permanency options for the child, and shall result in the termination of any orders in effect
pursuant to article ten of this act or pursuant to this article. Notwithstanding any other
provision of law, the court shall not issue an order of supervision nor may the court require the

local department of social services to provide services to the respondent or respondents when

granting custody or guardianship pursuant to article six of this act under this section or the
granting of guardianship under article seventeen of the surrogate’s court procedure act in

accordance with this section.

(c) As part of the order granting custody or guardianship [to the relative or suitable

person] in accordance with this section pursuant to article six of this act or the granting of

guardianship under article seventeen of the surrogate’s court procedure act, the court may
require that the local department of social services and the attorney for the child receive notice
of, and be made parties to, any subsequent proceeding to modify the order of custody or
guardianship granted pursuant to the article six proceeding; provided, however, if the guardian
and the local department of social services have entered into an agreement to provide kinship
guardianship assistance payments for the child to the relative under title ten of article six of the
social services law, the order must require that the local department of social services and the
attorney for the child receive notice of, and be made parties to, any such subsequent proceeding

involving custody or guardianship of the child.
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§12. Paragraph (a) of subdivision 1 of section 240 of the domestic relations law, as

amended by chapter 476 of the laws of 2009, is amended to read as follows:

(a) In any action or proceeding brought (1) to annual a marriage or to declare the nullity
of a void marriage, or (2) for a separation, or (3) for a divorce, or (4) to obtain, by a writ of
habeas corpus or by petition and order to show cause, the custody of or right to visitation with
any child of a marriage, the court shall require verification of the status of any child of the
marriage with respect to such child’s custody and support, including any prior orders, and shall
enter orders for custody and support as, in the court’s discretion, justice requires, having regard
to the circumstances of the case and of the respective parties and to the best interests of the child
and subject to the provisions of subdivision one-c of this section. Where either party to an action
concerning custody of or a right to visitation with a child alleges in a sworn petition or complaint
or sworn answer, cross-petition, counterclaim or other sworn responsive pleading that the other
party has committed an act of domestic violence against the party making the allegation or a
family or household member of either party, as such family or household member is defined in
article eight of the family court act, and such allegations are proven by a preponderance of the
evidence, the court must consider the effect of such domestic violence upon the best interests of
the child, together with such other facts and circumstances, and state on the record how such
findings, facts and circumstances wéretored into the direction. If a parent makes a good faith
allegation based on a reasonable belief supported by facts that the child is the victim of child
abuse, child neglect, or the effects of domestic violence, and if that parent acts lawfully and in
good faith in response to that reasonable belief to protect the child or seek treatment for the
child, then that parent shall not be deprived of custody, visitation or contact with the child, or
restricted in custody, visitation or contact, based solely on that belief or the reasonable actions
taken based on that belief. If an allegation that a child is abused is supported by a
preponderance of the evidence, then the court shall consider such evidence of abuse in
determining the visitation arrangement that is in the best interest of the child, and the court shall
not place a child in the custody of a parent who presents a substantial risk of harm to that child,

and shall state on the record how such findings were factored into the determination.

Where a proceeding filed pursuant to article ten or ten-a of the family court act is pending

at the same time as a proceeding brought in the supreme court involving the custody of, or right
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to visitation with, any child of a marriage, the court presiding over the proceeding under article

ten or ten-a may jointly hear the dispositional hearing on the petition under article ten or the

permanency hearing under article ten-a and, upon referral from the supreme court, the hearing

to resolve the matter of custody or visitation in the proceeding pending in the supreme court;

provided however, the court must determine custody or visitation in accordance with the terms

of this section,

An order directing the payment of child support shall contain the social security numbers
of the named parties. In all cases there shall be no prima facie right to the custody of the child in
either parent. Such direction shall make provision for child support out of the property of either
or both parents. The court shall make its award for child support pursuant to subdivision one-b
of this section. Such direction may provide for reasonable visitation rights to the maternal
and/or paternal grandparents of any child of the parties. Such direction as it applies to rights of
visitation with a child remanded or placed in the care of a person, official, agency or institution
pursuant to article ten of the family court act, or pursuant to an instrument approved under
section three hundred fifty-eight-a of the social services law, shall be enforceable pursuant to
part eight of article ten of the family court act and sections three hundred fifty-eight-a and three
hundred eighty-four-a of the social services law and other applicable provisions of law against
any person having care and custody, or temporary care and custody, of the child.
Notwithstanding any other provision of law, any written application or motion to the court for
the establishment, modification or enforcement of a child support obligation for persons not in
receipt of public assistance and care must contain either a request for child support enforcement
services which would authorize the collection of the support obligation by the immediate
issuance of an income execution for support enforcement as provided for by this chapter,
completed in the manner specified in section one hundred eleven-g of the social services law; or
a statement that the applicant has applied for or is in receipt of such services; or a statement that
the applicant knows of the availability of such services, has declined them at this time and where
support enforcement services pursuant to section one hundred eleven-g of the social services
law have been declined that the applicant understands that an income deduction order may be
issued pursuant to subdivision (c) of section fifty-two hundred forty-two of the civil practice law
and rules without other child support enforcement services and that payment of an

administrative fee may be required. The court shall provide a copy of any such request for child
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support enforcement services to the support collection unit of the appropriate social services
district any time it directs payments to be made to such support collection unit. Additionally, the
copy of any such request shall be accompanied by the name, address and social security number
of the parties; the date and place of the parties’ marriage; the name and date of birth of the child
or children; and the name and address of the employers and income payors of the party from
whom child support is sought or from the party ordered to pay child support to the other party.
Such direction may require the payment of a sum or sums of money either directly to the
custodial parent or to third persons for goods or services furnished for such child, or for both
payments to the custodial parent and to such third persons; provided, however, that unless the
party seeking or receiving child support has applied for or is receiving such services, the court
shall not direct such payments to be made to the support collection unit, as established in section
one hundred eleven-h of the social services law. Every order directing the payment of support
shall require that if either parent currently, or at any time in the future, has health insurance
benefits available that may be extended or obtained to cover the child, such parent is required to
exercise the option of additional coverage in favor of such child and execute and deliver to such
person any forms, notices, documents or instruments necessary to assure timely payment of any

health insurance claims for such child.

§13. This act shall take effect on the one hundred eightieth day after it shall have become

alaw.
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8. Sealing and expungement of records in PersoNg&u of Supervision proceedings
[F.C.A. 88783, 784]

When Article 3 of the Family Court Act, the juvemillelinquency procedure statute, was
enacted over three decades ago [L. 1982, c. 9gplicable provisions of the Criminal Procedure Law
deemed essential for due process and fairnessingengorated into Article 3. However, a similar
process was not undertaken in the remaining pi@vssof Article 7 of the Family Court Act, which
from that point onward applied only to Persons @ell of Supervision (PINS). One of the most glaring
omissions is the provision regarding confidentyadit records. Article 3, modeled after Criminal
Procedure Law 8160.50, has afforded youth who @resed of juvenile delinquency, like adults
accused of crimes, far more protections than thdseare the subjects of PINS proceedings.

Professor Merril Sobie noted this disparity in Bimctice Commentaries to Family Court Act
§751.:

[Family Court Act] Article 7, unlike Article 3 [th@uvenile delinquency statute], does not
provide for the automatic sealing of records wheetition is dismissed or withdrawn (see
Section 375.1). Hence, the records remain relatiopén, subject only to the generalized,
imprecise [Family Court Act] Section 166 stipulatithat “[t|he records of any proceeding in
the family court shall not be open to indiscrimaaublic inspection”. Ironically, children who
are falsely accused of non-criminal “status offércsnduct are afforded less protection than
youths who are accused of engaging in criminalVaies.

The Family Court Advisory and Rules Committee ibraiiting a measure to correct that
imbalance. First, closely tracking section 375.the Family Court Act and section 160.50 of the
Criminal Procedure Law, the measure would amendiliF&ourt Act 8783 to provide that court
records in actions terminated favorably to the aedu- that is, cases that had been diverted (dovert
without petition), withdrawn or dismissed -- wowdtomatically be sealed. Notices would be required
to be sent to probation departments, designateddgancies for PINS diversion and, if either
presentment or law enforcement agencies have bgelved, to such agencies, directing them to seal
their records as well. Youth whose cases had menwdbly terminated prior to the effective date of
the statute would be permitted to move for sealipgn twenty days’ notice.

Second, in cases in which a juvenile has been edjiedi as a PINS, the juvenile would be
permitted to make a motion for sealing of the rddarthe interests of justice. If granted, notieesild
likewise be sent to the agencies involved in treeda seal their records. As in Family Court Act
8375.3, the Family Court would retain its inheraathority to expunge, rather than simply seal, its
records SeeMatter of Dorothy Dv. New York City ProbatioiDepartment, 49 N.Y.2d 212
(1980)(juvenile delinquency); Matter of RichardvSCity of New York 32 N.Y. 2d 592
(1973)(PINS);_Matter of Daniel PF224 A.D.2d 906 (3d Dept., 1996)(PINS). As thei@of Appeals
held in_Matter of Dorothy Dsupra

That the very existence of such records, despdeigions for confidentiality, may constitute a
substantial impediment to entry into institutiorisy@her learning, government or private
employment, the armed services, or the professtams)ot be seriously questioned. For this
reason it would be antithetical to the purposeheffamily Court Act to maintain records
which would not benefit society and would resulbimging unwarranted discrimination to a
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child's future. (Matter of Richard S. v. City of Wé&York, 32 N.Y.2d 592, 595-596, 347
N.Y.S.2d 54, 56, 300 N.E.2d 426, 427).

Many states, in fact, include expungement, not irsgaling, as their mechanism for ensuring the
confidentiality of juvenile recordSee, e.g\West's Colorado Revised Statutes 819-1:3Di@ois
Compiled Statutes 8405/5-915 (juvenile delinqueraryd 8405/1-9 (juvenile court records other than
juvenile delinquency); Ohio Revised Code 8§82151,2351.356, 2151.358 (juvenile delinquency and
“unruly children” records); Revised Code of Washom813.50.050; Delaware Code §81014-1018;
North Carolina General Statutes §87B-3200, 320de¢ue delinquency and “undisciplined” children);
Arizona Revised Statutes §13-921; Arkansas Code2§8309[b][1][A], [b][2]; West's California

Code, Div. 2, C. 2, Art. 22, 8826[a]; Connecticugr@ral Statutes §846b-133a,46b-146; West's
Florida Statutes 8943.0582; Minnesota Statute®BZ35[9]; Pennsylvania Consolidated Statutes
89123; West’'s Code of Virginia 816-1-306.

Finally, recognizing that PINS behavior consisteafduct that would not be criminal if
committed by adults, sections 783 and 784 of thmilyaCourt Act would be amended to preclude use
of PINS records in other courts. The language atice 783, permitting such records to be utilized i
criminal sentencing proceedings, as well as thereetce in section 784 to criminal courts takingpoact
regarding police records, are vestiges of the ddnen juvenile delinquency and PINS proceedings
were both covered by Article 7 of the Family Colict and are more appropriately applied solely to
juvenile delinquency records. Indeed, these promshave been incorporated into ArticleSge
Family Court Act 88381.2, 381.3(2). The Committga'sposed measure appropriately deletes these
provisions from Family Court Act Article 7.

The need to keep records of juvenile misbehaviath briminal and noncriminal in nature,
confidential has long been a central feature ofukienile justice system. As former Chief Justice
Rehnquist noted, in his concurring opinion in SmitBaily Mail, 443 U.S. 97, 107 (1979):

It is a hallmark of our juvenile justice systentlie United States that, virtually from its
inception at the end of the last century, its pealbegs have been conducted outside of the
public's full gaze and the youths brought beforejovenile courts have been shielded from
publicity. See H. Lou, Juvenile Courts in the Uditgtates 131-133 (1927); Geis, Publicity and
Juvenile Court Proceedings, 30 Rocky Mt.L.Rev. @R, 116 (1958). This insistence on
confidentiality is born of a tender concern for thelfare of the child, to hide his youthful
errors and "bury them in the graveyard of the féegopast.” In re Gayl887 U. S. 1, 387 U.

S. 24-25 (1967).

The Committee’s proposal recognizes that non-cangonduct, the gravamen of PINS cases, no less
than the criminal conduct that forms the basisuigépile delinquency proceedings, compels the
protections that have long been deemed essenfidfitbng the goals of the juvenile justice syste

Proposal

AN ACT to amend the family court act, in relatiandealing and expungement of records in persons in
need of supervision cases in the family court

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Section 783 of the family court acnsended to read as follows:
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§ 783. Use of [record] records other court; sealing and expungement of records

(a) Neither the fact that a person was before thelyarourt under this article for a hearing nor
any confession, admission or statement made byhimerto the court or to any officer thereof in any

stage of the proceeding is admissible as evidega@st him or_her ohnis_or helinterests in any other

court. [Another court, in imposing sentence upomdult after conviction, may receive and consider

the records and information on file with the fanglyurt concerning such person when he was a child.]

(b) For purposes of this section, “sealing” shadlam that all official records and papers,

including judgments and orders of the court (butinduding public court decisions or opinions or

records and briefs on appeal), relating to thesargrosecution and court proceedings and recdrds o

the probation service and designated lead agemdyding all duplicates or copies thereof, on Wiligh

the court, police department and law enforcemeabhey probation service, designated lead agency

and presentment agency, if any, shall be protdobved public inspection and shall not be made

available to any person or public or private ageeich records shall only be made available to the

respondent or his or her designated agent.

(c) Automatic sealing of a proceeding under thigke that is terminated in favor of the

respondent. (i) Upon termination of a proceedindaurthis article in favor of the respondent, thexlcl

of the court shall immediately notify and direct tthirectors of the appropriate probation department

designated lead agency pursuant to section sevadrdnithirty-five of this article and, if a

presentment agency represented the petitioneeipriiceeding, such agency, that the proceeding has

terminated in favor of the respondent and thatdleerds, if any, of such action or proceeding tm fi

with such offices shall be sealed. If the respohfiad been the subject of a warrant or an arrest in

connection with the proceeding, or if law enforcameas the referring agency or petitioner pursuant

to section seven hundred thirty-three of this ltithe notice shall also be sent to the apprapriat

police department or law enforcement agency. Upgript of such notification, the records shall be

sealed in accordance with subdivision (b) of tleisti®n. The attorney for the respondent shall be

notified in writing by the clerk of the court ofdtdate and agencies and departments to which such

notifications were sent.

(i) For the purposes of this section, a procegdinder this article shall be considered

terminated in favor of a respondent where the @dice has been:
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(A) diverted prior to the filing of a petition pguant to subdivision (g) of section seven

hundred thirty-five or subsequent to the filingagbetition pursuant to subdivision (b) of sectiemen

hundred forty-two of this article; or

(B) withdrawn or dismissed for failure to prostcar for any other reason at any stage; or

(C) dismissed following an adjournment in contéatipn of dismissal pursuant to subdivision

(a) of section seven hundred forty-nine of thigchat

(iii) If, with respect to a respondevito had been the subject of a warrant or an arest

connection with the proceeding or law enforcemems the referring agency, the designated lead

agency diverts a case either prior or subsequdhttéling of a petition under this article, the

designated lead agency shall serve a certificaticguch diversion upon the appropriate probation

service and police department or law enforcemeabheg Upon receipt of such certification, the

records shall be sealed in accordance with subdivi®) of this section in the same manner as is

required thereunder with respect to an order afuatc

(iv) If, following the referral of a proceeding uedthis article for the filing of a petition, the

petitioner or, if represented by a presentment @gesuch agency, elects not to file a petition unde

this article, the petitioner or, if applicable, g@sentment agency, shall serve a certificaticsuoh

determination upon the appropriate probation seraitd designated lead agency, If the respondent had

been the subject of a warrant or an arrest in aofiorewith the proceeding or law enforcement was th

referring agency, the certification shall also betdo the appropriate police department or law

enforcement agency. Upon receipt of such certibioathe records shall be sealed in accordance with

subdivision (b) of this section in the same marateis required thereunder with respect to an afler

a court.

(v) A respondent in whose favor a proceeding wasinated prior to the effective date of the

chapter of the laws of two thousand fifteen whigleaded this section may upon motion apply to the

court, upon not less than twenty days’ notice eoghtitioner or (where the petitioner is represaie

a presentment agency) such agency, for an ordetingahe relief set forth in paragraph (i) of this

subdivision. Where a proceeding under this ariials terminated in favor of the respondent in

accordance with paragraph (iii) or (iv) of this division prior to the effective date of the chapiér
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the laws of two thousand fifteen which amended gbigtion, the respondent may apply to the

designated lead agency, petitioner or presentnugmcy, as applicable, for a certification as déscti

in such paragraphs granting the relief set foréngim and such certification shall be granted.

(d) Motion to seal after an adjudication and disi@s. (i) If an action has resulted in an

adjudication and disposition under this article tourt may, in the interest of justice and uponiomo

of the respondent, order the sealing of the recandisproceedings.

(ii) Such motion must be in writing and may Hediat any time subsequent to the conclusion

of the disposition, including, but not limited the expiration of the period of placement, suspdnde

judgment, order of protection or probation or arteasion thereof. Notice of such motion shall be

served not less than eight days prior to the redate of the motion upon the petitioner or, if the

petitioner was represented by a presentment agsucly,agency. Answering affidavits shall be served

at least two days before the return date.

(iii) The court shall set forth in a written ordts reasons for granting or denying the motion.

If the court grants the motion, all court recoras well as all records in the possession of the

designated lead agency, the probation servicegrssentment agency, if any, and, if the respondent

had been the subject of a warrant or an arresinnection with the proceeding or if the policdaw

enforcement agency was the referring agency otiguatr pursuant to section seven hundred thirty-

three of this article, the appropriate police av Enforcement agency, shall be sealed in accordance

with subdivision (b) of this section.

(e) Expungement of court records. Nothing containdtlis article shall preclude the court's

use of its inherent power to order the expungermtaburt records.

82. Section 784 of the family court act is ameniegkad as follows:

8 784. Use of police records. All police recordatiag to the arrest and disposition of any
person under this article shall be kept in filgsasate and apart from the arrests of adults antitsha
withheld from public inspection, but such recortlalkbe open to inspection upon good cause shown
by the parent, guardian, next friend or attornethat person upon the written order of a judgehef t
family court in the county in which the order waade [or, if the person is subsequently convicted of

crime, of a judge of the court in which he was doted].
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83. This act shall take effect on the ninetieth afgr it shall have become a law.
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9. Procedures for violations of probation and cbadal discharges in
juvenile delinquency cases and procedures for @tilmes and for
violations of probation and suspended judgmenpgensons in
need of supervision cases
[F.C.A. 88353.3, 360.2, 735, 743, 776, 779, @y9-

Significant gaps exist in the procedural framewguokerning juvenile delinquency and persons
in need of supervision (PINS) cases, each in tba af violations of court orders. Further, a pracat
gap is evident in the PINS statutory frameworktfa fact-finding stage of the proceeding, as has
repeatedly been identified by appellate courts. Hdmmily Court Advisory and Rules Committee is
proposing legislation to eliminate these gaps hyifging applicable procedures in cases of alleged
violations of orders of probation and orders ofditonal discharge in juvenile delinquency procegdi
and with respect to allocutions for admissions @nthtions of suspended judgments and orders of
probation in PINS cases.

With respect to violations of orders of probatiom a&onditional discharge, the Committee’s
proposal effectuates the apparent intention of.dggslature to provide identical provisions to telich
dispositional orders while violation proceedings pending. While sections 360.2 and 360.3 artieldat
procedure governing violations of both probatiod aanditional discharge, references to conditional
discharge appear to have been inadvertently onfitbea two subdivisions of those sections. In Matter
of Donald MM, 231 A.D.2d 810, 647 N.Y.S. 2d 312 (3d Dept., D)9B&. app. deniedB9 N.Y.2d 804
(1996), the Appellate Division, Third Departmemad into section 360.2(4) of the Family Court Act a
requirement that the period of a conditional disghée tolled during the pendency of a violation
petition, as in probation violation cases. The €betd that the omission of the requirement was
unintentional, as "it is apparent from a readinglbprovisions of this statute that the Legislatdid not
intend for probationary periods and conditionatterges to be treated differently.” The Committee's
proposal incorporates this tolling requirement istbdivision four of section 360.2 of the Familyu@to
Act. Using the same rationale, it remedies a singiép in subdivision five of the same section, whic
requires credit for the period of pendency of dation petition to be given in cases in which the
violation has not been sustained.

With respect to PINS proceedings, the Committe®pgsal adds a new section 743 to the
Family Court Act, establishing a judicial allocutiprocedure for accepting admissions in PINS cases
analogous to the allocution required in juvenilérdpiency cases [Family Court Act 8321.3]. The
Committee's proposal would require the Family Cdeefore accepting an admission in a PINS case, to
ascertain that the juvenile respondent committedhttt or acts to which an admission is being edtere
is voluntarily waiving his or her right to a heagiand is aware of the dispositional alternatives thay
be ordered as a result of the adjudication thtitadikely consequence of the admission. Additinal
the proposal corrects an apparently inadvertenssion of a phrase in subdivision (h) of section @85
the Family Court Act.

The absence of an explicit allocution procedurth@PINS statute has generated extensive
appellate litigation. In_Matter of Tabitha L,187 N.Y.2d 1009 (1996), the Court of Appeals Hbkt it
would be inappropriate to incorporate section 321 .e Family Court Act into Article 7 in the almse
of specific legislative authorization. It did nattdrmine whether an allocution procedure is
constitutionally required, since that issue waspreserved for appellate review. In a subseques#,ca
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Matter of Tabitha E 271 A.D.2d 719, 720 (3d Dept., 2000), howeves, Appellate Division, Third
Department, held it to be reversible error for Hagnily Court to accept an admission in a PINS
proceeding without first advising the responderti@fright to remain silenAccord Matter of Ashley
R., 42 A.D.3d 689 (3d Dept., 2007); Matter of MasiGi, 26 A.D.3d 757 (4 Dept., 2006); Matter of
Steven Z.19 A.D.3d 783 (3d Dept., 2005); Matter of MatthB®, 9 A.D.3d 514 (3d Dept., 2004);
Matter of Nichole A, 300 A.D.2d 947 (3d Dept., 2002); Matter of Jai., 295 A.D.2d 659 (3d Dept.,
2002);_Matter of Shaun U288 A.D.2d 708 (3d Dept., 2001). The Committelensits that
considerations of due process -- equally compelhn@INS as in juvenile delinquency cases -- niiita
in favor of equivalent protections and, therefanges the Legislature to enact a provision for PINS
cases comparable to the allocution requiremeniagipé to juvenile delinquency proceedings.

The final two amendments to the PINS statutes wdaltheate procedures for violations of
orders of suspended judgment and violations ofgtfob, drawing upon existing juvenile delinquency
proceduresSeeFamily Court Act 88360.2, 360.3. Violations of batfders of probation and suspended
judgment would require the filing of a verified fiein, a hearing at which the juvenile is represdrty
counsel and a determination by competent proofthejuvenile committed the violation charged
without just cause. Periods of dispositions of sasied judgment and probation would be tolled during
the pendency of the violation petition. The juvenitust be advised of his or her riglgee, e.g.Matter
of Corey W.W, 93 A.D.3d 1130, 941 N.Y.S.2d 761 (3d Dept., 20MAtter of Jessica GG19 A.D.3d
765 (3d Dept., 2005); Matter of Ashley,R96 A.D.2d 627 (3d Dept., 2002).

Upon a finding of a violation, the Family Court wdube authorized to adjourn the matter for
a new dispositional hearing in accordance with sagidn (b) or (c) of section 749 of the Family
Court Act or, at minimum, provide the juvenile wiah opportunity to present eviden&eeMatter
of Casey V.V..3 A.D.3d 785 (3d Dept., 2004); Matter of JosidR, R77 A.D.2d 654 (3d Dept.,
2000). The Court would be permitted to revoke, ic& or modify the order of probation or
suspended judgment. If the order is revoked, th&tGuoust order a different dispositional
alternative enumerated in section 754(a), to skeg@easons for its determination and to make the
findings required by section 754(b) of the Famiyu@ Act. SeeMatter of Nathaniel J265 A.D.2d
660 (3d Dept., 1999gfter remittitur, 270 A.D.2d 783 (3d Dept., 2000) (PINS probatiaration
matter remanded twice for specific findings, finsth respect to the reasons for the disposition and
second as to the 16-year old respondent’s neeasy|ffor independent living servicé8)n matters
such as Nathaniel J.Jdn which the juvenile was placed pursuant to Fsa@ourt Act 8756, these
findings would be mandated as well by the FederdlStateAdoption and Safe Families Acts
[Public Law 105-89; L. 1999, c.7; L.2000, c. 145].

Proposal

AN ACT to amend the family court act, in relatianadjudication, dispositional and violation
procedures in juvenile delinquency and persongéedrof supervision cases

19 The final appeal in Matter of Nathanie| 24 A.D.2d 611 (3d Dept., 2000) was dismissethagt, since the
appellant had been released from placement.
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The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Subdivisions 2, 4 and 5 of section 3601the family court act, as added by

chapter 920 of the laws of 1982, are amended thasdollows:

2. The petition must be verified and subscribebytthe probation service or the appropriate
presentment agency. Such petition must stipul&edmdition or conditions of the order violated
and a reasonable description of the time, placenaarther in which the violation occurred. Non-

hearsay allegations or allegations made upon irdtian and beliebf the factual part of the petition

or of any supporting depositions must establistrui, every violation charged.

4. If a petition is filed under subdivision onleetperiod of probation as prescribed by section

353.2_or conditional discharge as prescribed byi@ge853.1shall be interrupted as of the date of the

filing of the petition. Such interruption shallrdmue until a final determination as to the petiti
has been made by the court pursuant to a hearldgrhaccordance with section 360.3 or until such

time as the respondent reaches the maximum ageeptance into a division for youth facility.

5. If the court determines thiéitere was no violation of probation or conditiodechargeoy

the respondenthe period of interruption shall be credited te greriod of probation or conditional

discharge, as applicable

82. Subdivision (h) of section 735 of the famibuct act, as added by section 7 of part E of
chapter 57 of the laws of 2005, is amended to asdollows:

(h) No statement made to the designated lead agerioyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestideen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mapdmitted into evidence at a fact-finding hearing

or, if the proceeding is transferred to a crimio@lirt, at any time prior to a conviction.

83. The family court act is amended by addingva section 743 to read as follows:
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8743. Acceptance of an admission. (a) Before doggpn admission, the court shall advise

the respondent of his or her right to a fact-fimdirearing. The court shall also ascertain through

allocution of the respondent and his or her panempierson legally responsible for his or her cdre,

present, that the respondent:

(i) committed the act or acts to which an admisssdoeing entered;

(i) is voluntarily waiving his or her right to aét-finding hearing; and

(iii) is aware of the possible specific dispositdorders.

The provisions of this subdivision shall not be weal.

(b) Upon acceptance of an admission, the court staé the reasons for its determination

and shall enter a fact-finding order. The coudlisschedule a dispositional hearing in accordance

with subdivision (b) or (c) of section seven humbferty-nine of this part.

84. Section 776 of the family court act is amenueckad as follows:

§776. Failure to comply with terms and conditiohsuspended judgment. [If a] A
respondent [is] brought before the court for faltw comply with reasonable terms and conditions

of [a] an order obuspended judgment [issued under this articlafgraghall be subject to section

seven hundred seventy-nine-a of this partafter hearing, the court [is satisfied] determibgs

competent proof that the respondent without jussetailed to comply with such terms and

conditions, the court may adjourn the matter fapw dispositional hearing in accordance with

subdivision (b) or (c) of section seven hundredyfoine of this article. The court magvoke the

[suspension] ordewnf suspendefidgment and proceed to make any order that nhigi® been made

at the time judgment was suspended.
85. Section 779 of the family court act is amenuteckad as follows:

8779. [Failure] Jurisdiction and supervision agfprendent placed on probation; failuce

comply with terms of probation. [If a] (a) A resmnt who is placed on probation in accordance

with section seven hundred fifty-seven of thiscetshall remain under the legal jurisdiction af th

court pending expiration or termination of the pdrof probation.
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(b) The probation service shall supervise theaedpnt during the period of such legal

jurisdiction.

(c) A respondent [is] brought before the court for fislto comply with reasonable terms and

conditions of an order of probation issued undetige seven hundred fifty-seven tiis article [and

if] shall be subject to section seven hundred sigveime-a of this article. Jfafter ahearing pursuant

to such sectigrthe court [is satisfied] determinbg competent proof that the respondent without

just cause failed to comply with such terms anddg@ns, the court may adjourn the matter for a

new dispositional hearing in accordance with suisdin (b) or (c) of section seven hundred forty-

nine of this article. The court magvoke the order of probation and proceed to naaleorder that

might have been made at the time the order of pibavas entered.

86. Section 779-a of the family court act, as ameerby chapter 309 of the laws of 1996, is

amended to read as follows:

§779-a. [Declaration of delinquency concerningejuile delinquents and persons in need of

supervision.] Petition and hearing on violatioroofler of probation or suspended judgment.I{g)

at any time during the period of [a disposition @fpbation, the [court] petitioner, probation seevi

or appropriate presentment ageheg reasonable cause to believe the respondenidiaed a

condition of the disposition, [it] the petitiongrobation service or appropriate presentment agency

may [declare the respondent delinquent and] f[lerdten declaration of delinquency. Upon such
filing, the respondent shall be declared delinquértis disposition of probation and such

disposition shall be tolled. The] violation pediti

(b) The petition must be verified and subscribedhe petitioner, probation service or the

appropriate presentment agency. The petition spestify the condition or conditions of the order

violated and a reasonable description of the diate, place and manner in which the violation

occurred. Non-hearsay allegations of the factadl @f the petition or of any supporting deposision

must establish, if true, every violation charged.

(c) Upon the filing of a violation petition, theurt [then must promptly take reasonable and

appropriate action] shall issue a summons or wamagiccordance with section seven hundred

twenty-five of this articléo cause the respondent to appear before [ihlopurpose of enabling] the
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court [to make a final determination with respecttte alleged delinquency. The]. Where the

respondent is on probation pursuant to sectionrsbuadred fifty-seven of this article, thiene for

prompt court action shall not be construed agahesprobation service when the respondent has
absconded from probation supervision and the refgufs whereabouts are unknown. The court

must be notified promptly of the circumstancesrmof auch probationers.

(d) If a petition is filed under subdivision (a) this section, the period of probation or

suspended judgment prescribed by section sevendulififty-five or seven hundred fifty-seven of

this article shall be interrupted as of the dattheffiling of the petition. Such interruption #dha

continue until a final determination of the petitior until such time as the respondent reaches the

maximum age of acceptance into placement with dimengissioner of social services. If the court

dismisses the violation petition, the period o&mtiption shall be credited to the period of prarat

or suspended judgment.

(e) Hearing on violation. (i) The court may notake an order of probation or suspended

judgment unless the court has found by compet@dfihat the respondent has violated a condition

of such order without just cause and that the nredeot has had an opportunity to be heard. The

respondent is entitled to a hearing promptly afteiolation petition has been filed. The responden

is entitled to counsel at all stages of the procepdnd may not waive representation by counsel

except as provided in section two hundred fortyeranof this act.

(i) At the time of the respondent’s first appeararfollowing the filing of a violation

petition, the court must:

(A) advise the respondent of the contents of thige and furnish a copy to the respondent;

(B) advise the respondent that he or she is emtitiecounsel at all stages of a proceeding

under this section and appoint an attorney pursioasection two hundred forty-nine of this act if

independent legal representation is not availabtbe respondent. If practicable, the court shall

appoint the same attorney who represented themdspbin the original proceedings under this

article;

(C) determine whether the respondent should basetkor detained pursuant to section

seven hundred twenty of this article; and
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(D) ask the respondent whether he or she wishemka any statement with respect to the

violation. If the respondent makes a statemeptcthurt may accept it and base its decision upen th

statement. The provisions of section seven hunidmbgithree of this article shall apply in

determining whether a statement should be accepidide court does not accept the statement or if

the respondent does not make a statement, thestmliiconduct a hearing.

(iii) Upon request, the court shall grant a readt@madjournment to the respondent to prepare

for the hearing.

(iv) At the hearing, the court may receive anyveald, competent and material evidence.

The respondent may cross-examine withesses anelpr@adence on his or her own behalf. The

court's determination must be based upon competgdence.

(v) At the conclusion of the hearing, the court mdjourn the matter for a new dispositional

hearing in accordance with subdivision (b) or (c3e&ction seven hundred forty-nine of this article.

The court may revoke, continue or modify the omfgorobation or suspended judgment. If the

court revokes the order, it shall order a diffeisposition pursuant to subdivision one of section

seven hundred fifty-four of this article and shmbike findings in accordance with subdivision two of

such section. If the court continues the ordegsrobation or suspended judgment, it shall dismiss

the petition of violation.

87. This act shall take effect on the ninetieth aféer it shall have become a law and shall
apply to petitions for violations of probation, dimonal discharge and suspended judgment filed on

or after such effective date
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10. Permanency planning in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88312.1, 320(2), 353.3, 355.5, 736, 748, 7%6-a]

When the Legislature enacted chapter 3 of the L2605, the landmark child welfare
permanency legislation, it deferred consideratibthe significant constellation of issues relating
permanency planning and permanency hearings reggjulienile delinquents and Persons in Need
of Supervision (PINS). These issues, however, dtieally importantand should be addressed
comprehensively. The permanency hearing provisioegjding those regarding planning for return
of the youth from out-of-home care, are vital foe successful resolution of these cases for the
youth, their families and their communities. Notyoare they essential for the judiciary’s ability t
fulfill its mandates under the Fedefadoption and Safe Families A&ublic Law 105-89], but the
recent enactment of the FedePaéventing Sex Trafficking and Strengthening Fasihc{Public
Law 113-183] has rendered the need to incorpohatget features into the statutes pertaining to
juvenile delinquents and PINS even more compellxggthe Family Court, Queens County, has
observed, permanency hearings in juvenile delingpand PINS proceedings “serve the same
purpose” as those in child abuse and neglect casek the Matter of Mario $.38 Misc. 3d 444
(Fam. Ct., Qns. Co., 2012).

If the Family Court is to be able to exercisectisical monitoring functions and convene
meaningful permanency hearings in juvenile delimgyeand PINS proceedings, it must have the
benefit of at least the same information that ¢gineed to be presented in child welfare proceedings
The Court must make determinations of specificitigast comparable to those in child welfare
proceedings and the parties must have the berefintinuity of legal representation. None of the
applicable Federal statutes make any distinctidwésxen juvenile justice and child welfare
proceedings for those states, including New Ydr&t teceive significant Federal foster care funding
under Title IV-E of theSocial Security Adbr placements of juvenile delinquents and status
offenders.

To that end, the Family Court Advisory and Rulesrinittee has developed a proposal that
incorporates essential elements of the child welf@rmanency hearing article of the Family Court
Act (Article 10-A) into the permanency hearing psiens of Articles 3 and 7 of the Act. It would
provide greater specificity regarding the servitteg must be provided for youth and would expand
the alternatives available to the Court both irpdsstional and permanency hearings in juvenile
delinquency and PINS cases. Briefly, the proposatains the following provisions:

1. Notices to non-custodial pareni® ensure that all possible resources are engaged
resolution of juvenile delinquency and PINS procdegs, the proposal would require that non-
custodial parents, if any, be given notices ofrthkildren’s cases in Family Court to enable them t
appear. This supplements the existing requirenteta summons be issued for an accused
juvenile’s parent or other person legally respadesibhe local probation department that generally
interviews parties at the outset for adjustmenppses, as well as the presentment agency
(prosecution), would be charged with the respolhisiluf asking the custodial parent for the
necessary contact information for parents other thase already notified. In juvenile delinquency
cases, the presentment agency must send the radting, with a copy of the petition, to the non-
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custodial parent or parents at least five daysrbdfte appearance date. In PINS cases, whereishere
most often no presentment agency, the Family Geouid be charged with sending the notice.
Consistent with Family Court Act 88341.2(3) and (63 1however, the absence of the parent who
was sent the notice to appear in court would najrbands to delay the proceedings.

As in child abuse, child neglect and PINS procegsliso, too, in juvenile delinquency
proceedings the child's non-custodial parent mag betical participant in the dispositional proses
Sometimes a non-custodial parent or his or hemebete family may provide vitally-needed
placement resources for a child, both temporartyrdy the pendency of the action and on a more
extended basis at disposition. These family memiansat the very least provide helpful
participation that may positively influence theldls behavior. However, unlike the statutory
provisions applicable to child protective and PIpnSceedings, the Family Court Act contains no
mandate to even notify non-custodial parents ofllene engage them in resolving, their children’s
juvenile delinquency proceedings. This proposalldidill that gap.

2. Continuity of counselThe proposal provides necessary continuity imeggntation by
attorneys for juveniles in both delinquency and Pidases. Similar to the requirement in Family
Court Act 81016 for the appointment of the attorfaythe child in a child protective proceeding to
continue during the life of a dispositional or pdfpositional order, Family Court Act §8320.2(2)
and 741(a) would be amended to continue the appeimitof the child’s attorney in juvenile
delinquency and PINS proceedings for the entireodesf a dispositional order, an adjournment in
contemplation of dismissal and any extensions ahpaeency hearings, violation hearings or other
post-dispositional proceedings. As in child pratectases, the appointment would automatically
continue unless the Family Court relieves the a#gior grants the attorney’s application to be
relieved, in which case the Court must appoint lagoattorney immediately. While the current
practice of the attorney submitting a voucher fayrmpent at the close of a proceeding would
continue, the attorney would be able, as in chititertive proceedings, to submit a separate
application for compensation for post-dispositiosetlvices rendered.

One of the central precepts underlying the Famdur€Act is the necessity of representation
of juveniles at every stage of the proceedingseagpt “based on a finding that counsel is often
indispensable to a practical realization of duecpess of law and may be helpful in making reasoned
determinations of fact and proper orders of digpmsi’ Family Court Act 8241. The Act recognizes
that juveniles “often require the assistance oihselito help protect their interests and to hedorih
express their wishes to the coutd’ Both the juvenile delinquency and PINS statutgsieitly
require appointment of an attorney for the youtthatoutset of proceedings, require the attorney’s
personal appearance at every hearing and providedaontinuation of the appointment on appeal.
SeeFamily Court Act 88307.4(2), 320.2(2), 320.3, 341)2728(a), 741(a), 1120(b). What is less
clear, however, is whether the appointment of tter@ey, absent an appeal, continues after the
disposition of a juvenile delinquency or PINS predi&g. This proposal eliminates that ambiguity.
Representation of juveniles in such cases aft@odifon in case conferences and subsequent
reviews is critically important to efforts to ensuhat effective permanency planning takes place. |
the juvenile delinquency and PINS context, thigespntation may significantly further the goal of
ensuring that services are in place to facilithgejuvenile’s successful reintegration into hiser
community.
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3. Permanency plannin§Vhere the dispositional order places the juvenitd a county
Department of Social Services or, in the casew#nile delinquents, with the New York State
Office of Children and Family Services, the dispiosial order must contain or have annexed the
same elements as child protective placement orohetagding a description of the family visitation
plan, the service plan if available (or if not getilable, then within 60 days of the dispositianyl
a directive that notice be given to the parentsmyf planning conferences. As in the child welfare
permanency legislation, the proposal would regthieeFamily Court to consider the services
necessary to assist juveniles 14 and older, ingied@ and older, to make the transition from foste
care to independent living in juvenile delinqueacyl PINS caseSeeFamily Court Act
81089(d)(2)(vii)(G). Further, as in the permanesiatute, for those juveniles who are neither
returning home nor achieving permanence througbptaatg the proposal would require that if the
permanency planning goal is “another planned peemtaliving arrangement,” it must include “a
significant connection to an adult willing to b@@manency resource for the chil®&eFamily
Court Act 81089(d)(2)(i)(E). Significantly, the névederal Law, Public Law 113-183, requires
placement agencies to document — and the coun®tator — the provision of age and
developmentally appropriate services to youth usifiggasonable and prudent parent” standard,
requires youth fourteen and older to be integiaNyplved in planning for their futures and preclade
the permanency goal of “another planned permangnglarrangement” for any youth under the age
of sixteenld. at Subtitle B, §§11-113.

Unquestionably, these features of the permaneigisid¢ion, most specifically addressing
the needs of adolescents in out-of-home care,carallg essential for the adolescents who comprise
the juvenile delinquency and PINS caseloads oftraily Courts statewide. Planning for the
juveniles’ release to their families, the predomingermanency goal in juvenile delinquency and
PINS cases, must begin early and, where their fesnilill not be a resource, the identification of a
suitable permanency resource is critically impdrté&s recent reports regarding New York’s
placement system point out, youth exiting out-ofrleccare are especially vulnerable and have
significant needs that must be met if they are adera successful adjustment to the community.

4. Educational and vocational release planningwenile delinguency and PINS
proceedingsAny finding that reasonable efforts, as requingdoth Federal and State law, have
been made to further the permanency goals of jleveelinquents and PINS, must include advance
efforts to ensure their prompt enroliment in a stlow vocational program upon release from out-of-
home care. The proposal thus amends both the jev@glinquency and PINS statutes for agencies
in which youth are placed to notify the school iss in which the youth will be attending school
upon release not less than 14 days in advancewfrédease, to promptly transfer records to the
school districts and to try to coordinate releas@sl with school terms so as to minimize disruption
to the youths’ educational programs. The propasa&hér requires that local school districts enroll
youth exiting placement in school within five busss days of their release. Consistent with the
school stability provisions of the FedeFadstering Connections to Success and Adoption
Improvement Act of 20g@ublic Law 110-351], school authorities would alsorequired to ensure
that, where appropriate, students may remain irs¢heols they attended prior to their placement or
remand into foster care.

All of these provisions further the goals embodiednd are consistent with ti&uiding
Principles for Providing High-Quality Education uvenile Justice Secure Care Settijagstly
issued by the United States Department of EducatnechDepartment of Justice in December, 2014.
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The cover letter, from the Attorney General andr&tecy of Education that accompanied the
Guiding Principlesdated December 8, 2014, stated that:

For youth who are confined in juvenile justice fiigis, providing high-quality correctional
education that is comparable to offerings in tiadal public schools is one of the most
powerful — and cost-effective — levers we havertsuee that youth are successful once
released and are able to avoid future contact thighjustice system. High-quality
correctional education, training, and treatmentessential components of meaningful
rehabilitation because these equip youth with Kilkssieeded to successfully reenter their
communities and either continue their educatiojoiorthe workforce.

While referring to secure settings, the documemesithat' the principles and core activities should
also inform the services provided to any youthdisplaced, regardless of where they are located or
for how long.ld. at 2. TheGuidelinesstress the need for timely and comprehensive meplanning,
transfers of school records to ensure expeditieasrollment and full compliance with the
Individuals with Disabilities Education Act (IDEAJee alspLetter from the Attorney General and
Secretary of Education, dated December 5, 2014ydetgIDEA requirements.

It is most ironic that PINS, many, if not mostvafiom had been adjudicated for truancy or
other school difficulties, are the only categorywfeniles before the Family Court who do not have
specific statutory rights to school and vocatiaeéase planning. Therefore, the Committee’s
proposal conforms the PINS statute to the juvedelenquency school and vocational release
mandates of chapter 181 of the Laws of 2000 amthapter 3 of the Laws of 2005, which added
identical provisions for children in foster cardelproposal requires the agency with which a PINS
is placed — the local Department of Social Servaresn authorized child care agency operating
under contract — to engage in constructive planfonghe child's release, including arranging
appropriate educational and/or vocational programd,to report to the Family Court and to the
parties on such efforts. Where an extension ofgolent is not being sought, the proposal requires a
report regarding the child’s release plan 30 daigs po the conclusion of the placement period.
Where the agency is requesting an extension oéplaat and permanency hearing, the report must
be annexed to the petition, which must be filedl&@s prior to the date on which the permanency
hearing must be held.

The release plan mandated in the report must deéribe steps that the agency has taken or
will be taking to ensure that the PINS would beoiad in school promptly after release, that resord
would be promptly transferred and that special atdan services, if any, would continue until such
time as the new local education agency developsmapléments a new Individual Education Plan,
as necessary. As in juvenile delinquency and faster cases, for a PINS not subject to the State
compulsory education law who affirmatively electd to continue in school, the agency must
describe steps taken or planned to promptly ertbergivenile's gainful employment or enroliment
in a vocational program. In an extension of placengermanency hearing, this release plan would
be reviewed by the Family Court in conjunction withreview of the permanency plan and the
Court's order would include a determination ofdldequacy of the release plan and would specify
any necessary modifications. Recognizing that)laftaldren in out-of-nome care, PINS children are
among the most likely to have serious educatioafitiis and needs, these provisions would help to
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ameliorate the serious, pervasive deficienciegy@nay referrals of youth to school and vocational
programs upon release from foster CGare.

The importance of increasing efforts to ensure liadh juvenile delinquents and PINS are
able to stay in, re-enroll in and succeed in scloaohot be overstated. High school drop-outs are 3
% times as likely to be arrested as high schoaugates and more than eight times more likely to be
incarcerated in jails or prisons. Even a 10% ireeda graduation rates has been estimated to
prevent approximately 180 murders and 9000 aggeevagsaults in New York annuatly.

5. Placement and permanency hearing orddrs Federahdoption and Safe Families Act
[Public Law 105-89] theFostering Connections to Success and Adoption lagment Act of 2008
[Public Law 110-351] and, most recently, fPeeventing Sex Trafficking and Strengthening Fasili
Act [Public law 113-183] significantly augment thepessibilities of the Family Court to monitor
and shape the placements of youth in out-of-home @acluding juvenile delinquents, since New
York State receives Federal foster care reimburseoreder Title IV-E of th&Social Security Ador
such youth when they are originally placed in @ ‘@tepped down to” non-secure facilities housing
25 children or fewer or to foster homes. Thus,Gleenmittee’s proposal requires permanency
hearings for juveniles placed with local DepartmsesftSocial Services and with the New York State
Office of Children and Family Services for limitedcure and non-secure facilities. Although New
York State does not receive Federal Title IV-E éostare reimbursement for youth in limited secure
facilities, these youth may well, during the couné@lacement, be transferred into IV-E- eligible
non-secure facilities. Convening permanency heariagsuch youth greatly facilitates the planning
process and assures compliance with the Fedega]lyined time-limits applicable once the youth are
transferred. Such hearings are already generalpitictice statewide, thus imposing no new
burdens upon NYS OCEFS, but should be made unifbrough a statutory requiremefiee, e.g.
Matter of Donovan Z 6 Misc.3d 1023(A), 800 N.Y.S.2d 345, 2005 N.¥Yp®p. 50160 (Fam. Ct.,
Monroe Co., 2005)(Unreported opinion).

Further, as in the child welfare permanency legjmta the proposal requires that permanency
hearing orders in juvenile delinquency and PINSpedlings include: a description of the visiting
plan between the juvenile and his or her paretegally-responsible adult; a service plan designed
to fulfill the permanency goal for the juvenffea direction that the parent or other person lggall
responsible be notified of, and be invited to bespnt at, any planning conferences convened by the
placement agency with respect to the child; anduaning that if the juvenile remains in placement
for 15 out of 22 months, the agency may be requodde a petition to terminate parental rights. A
copy of the court order and service plan must beided to the juvenile, his or her attorney and the

20 Educational Neglect: The Delivery of Educationah&=es to Children in New York City’s Foster Care
Systen{Advocates for Children of New York, July, 200@hanging the PINS System in New York: A Studyeof th
Implications of Raising the Age Limit for PersondNieed of Supervision (PIN$). 34 (Vera Inst., Sept., 2001)
Changing the Status Quo for Status Offenders: Nenk State’s Efforts to Support Troubled Teévisra Inst.,

Dec., 2004).

21 SeeFight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolrgerventions Will Cut
Crime and Save Mon€2007)at pages 4.6

22 |f a service plan has not been prepared by theafatsposition, it must be disseminated to the ifa@ourt,
presentment agency, child’s attorney and parepewson legally responsible for the child’s carehimit60 days of
the issuance of the dispositional order.
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juvenile’s parent or other legally responsible indiwal. Cf., Family Court Act 881089(d)(2)(vii)(A),
1089(e).

State and Federal law and regulations are unecailivotheir requirements that juvenile
delinquency and PINS cases conform to the Fedelaption and Safe Families ACASFA,”
Public Law 105-89]. The reauthorization of the Featléuvenile Justice and Delinquency Prevention
Act[Public Law 107-273] in 2002 made compliance WAtBFAa requirement, not only for New
York State to receive Federal foster care assistpocsuant to Title IV-E of th8ocial Security Act
[42 U.S.C.], but also for eligibility for Federaljenile justice funding from the Department of
Justice. The enactment of amendments in 2000 to WaWw State legislation implementing the
FederalASFAunderscored the Legislature’s recognition thatrédasonable efforts, permanency
planning and permanency hearing requiremengsS#Aare fullyapplicable to juvenile delinquency
and PINS proceedings in Family Court and are alitispects of the State’s compliance with Federal
foster care$ocial Security Acd2 U.S.C. Title IV-E] funding mandateSeel.. 2000, c. 145; Senate
Memorandum in Support of S 78923 hat these amendments were compelled by Federas la
evident from the regulations promulgated on Jan@&r2000 by the Children’s Bureau of the
United States Department of Health and Human Sesvi¢5C.F.R.Parts 1355-1357; @G5ed.Reg.
4019-4093 (Jan. 25, 2000).

The Committee’s proposal is vital to address theetu conundrum faced by the Family
Court: the Court is charged with the responsibtiityonduct permanency hearings, monitor
permanency planning and issue fact-specific permgnerders in juvenile delinquency and PINS
proceedings, but it is not given the informatioraathority it requires to discharge that
responsibility. If the Family Court and all partiase provided with specific service plans, if nekde
services are ordered, if representation by thenile® attorneys is continued without interruption
and if the agencies’ responsibilities to work wiingd provide appropriate visitation to, the juvesil
parents and other legally responsible adults @&l articulated, the likelihood of successful
permanency planning is significantly increased sMould benefit not only New York State in its
efforts to demonstrate compliance WRBFA but also the juveniles, their families and the
communities to which the juveniles return.

In Matter of Robin G 20 Misc.3d 328 (Fam. Ct., Queens Co., 2008)instiance, at a
combined permanency/extension of placement heatieg-amily Court made a finding of no
reasonable efforts against NYS OCFS since neitheor the authorized agency having custody of
the juvenile, made reasonable efforts to facilithiejuvenile’s return to her mother’'s home; no
services or counseling was provided to the motlieg was not involved in the child’s transition
planning, and no plan was in place to ensure t®athild’s mental health needs would be met upon
her release. Concomitantly, Matter of Donovan6Misc.3d 1023(A) (Fam. Ct., Monroe Co.,
2005)(Unreported opinion) provides a more posiéxample of a case where, at a combined

23 The 2000 amendments require case-specific, rathardategorical, exclusions of juvenile delinqueanyg
PINS proceedings from the mandate to file termaratf parental rights proceedings for juveniles Wwiwe been in
care for 15 of the most recent 22 months. Partitadd findings must be made at the earliest ped-tiétention
hearings regarding whether reasonable efforts bad made to prevent detention or facilitate rehanme and
whether detention is in the child’s best intereStgnificantly, the amendments clarify that permaryehearings
must be held in juvenile delinquency proceedingkiwi30 days of a finding that reasonable efforésraot required
or, if no such finding has been made, no later tttamonths after the child entered foster careeamaly 12 months
thereafterld. McKinney's 2000 Session L. New York, C. 145.
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permanency/extension of placement heatiing Family Court was able to ascertain that bogh th
juvenile’s and his mother’s needs to facilitate tltemate release home were being met by OCFS.

The importance of these provisions is underscoseslal in the nationally recognized
guidelines approved by the National Council of Jileeand Family Court JudgésAs one child
welfare expert has writtefi:

If ASFAand Title IV-E are applied properly, consisterafyd with a view toward reunification,
rehabilitation and safe permanent homes for thielen involved, the results can be extraordinary.
One outcome — collaboration among courts, agenaras|awyers — can result in fewer delinquency,
status offender, and dependency [child abuse agléctgcases; more youths and families involved
with one another and their communities; and fewaure adult crimes. Collaboration also is efficient
under a cost-benefit analysis since it providesaefkinding for juvenile justice initiatives and
preventive services.

ASFAand Title IV-E can be important tools to reforne jlavenile justice field. They can
provide juvenile justice agencies with added meartontrol and oversee youths, work
preventively with families at risk, and get comntyrinvolvement and “buy-in.”

Proposal

AN ACT to amend the family court act, in relatiangermanency planning in juvenile delinquency
and persons in need of supervision proceedingsnmly court

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Section 312.1 of the family court acnsended by adding a new subdivision 4 to

read as follows:

4. Upon the filing of a petition under this articthe presentment agency shall notify any

non-custodial parents of the respondent who hadhee issued a summons in accordance with

subdivision one of this section, provided thatdlddresses of any such parents have been provided.

The probation department and presentment agentiyaskahe custodial parent or person legally

responsible for information regarding any otheepaior parents of the respondent. The notice shall

inform the parent or parents of the right to apgewf participate in the proceeding and to seek

temporary release or, upon disposition, directgtaent of the respondent. The presentment agency

shall send the notice to the non-custodial pareleast five days before the return date. The failu

24 Juvenile Delinquency Guidelines: Improving Couraétice in Juvenile Delinquency Cag@ational Council
of Juvenile and Family Court Judges, March, 2005).

25V/. Hemrich, “ApplyingASFAto Delinquency and Status Offender Cases,AB& Child Law Practic®:129,
134 Nov., 1999).
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of a parent entitled to notice to appear shallb®tause for delay of the respondent’s initial

appearance, as defined by section 320.1 of thidart

§82. Subdivision 2 of section 320.2 of the familydcact, as amended by chapter 41 of the

laws of 2010, is amended to read as follows:

2. At the initial appearance the court must appamattorney to represent the respondent
pursuant to the provisions of section two hundtifnine_of this acif independent legal

representation is not available to such respondéhénever an attorney has been appointed by the

family court to represent a child in a proceedinder this article, such appointment shall continue

without further court order or appointment durihg period covered by any order of disposition

issued by the court, an adjournment in contemplatifodismissal, or any extension or violation

thereof, or during any permanency hearing, othet-gispositional proceeding or appeal. All notices

and reports required by law shall be provided &hsattorney. Such appointment shall continue

unless another appointment of an attorney has inegie by the court or unless such attorney makes

application to the court to be relieved of his er Appointment. Upon approval of such application

to be relieved, the court shall immediately appambther attorney to whom all notices and reports

required by law shall be provided. The attorneii@ respondent shall be entitled to compensation

pursuant to applicable provisions of law for seegicendered up to and including disposition of the

petition. The attorney shall, by separate applicatbe entitled to compensation for services

rendered after the disposition of the petition.ng in this section shall be construed to limé th

authority of the court to remove an attorney frasydr her assignment.

83. Section 353.3 of the family court act is amehlog adding a new subdivision 4-a to read

as follows:

4-a. Where the respondent is placed with the offfoghildren and family services or the

commissioner of social services pursuant to subiimitwo, three or four of this section, the

dispositional order or an attachment to the ordeoriporated by reference into the order shall

include:

(a) a description of the plan to facilitate vidivat between the respondent and his or her

family:;
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(b) a service plan, if available. If the servidarphas not yet been developed, then the

service plan must be filed with the court and dekdd to the presentment agency, attorney for the

respondent and parent or parents or other persparsons legally responsible for the care of the

respondent no later than sixty days from the datadisposition was made; and

(c) a direction that the parent or parents oropleeson or persons legally responsible for the

respondent shall be notified of any planning casrfees to be held pursuant to subdivision three of

section four hundred nine-e of the social serviaas of their right to attend the conferences, ahd

their right to have counsel or another represerdaiir companion with them; and, further, that the

respondent, if fourteen years of age or oldernlelved in the development of plans as required by

federal law.

A copy of the court’'s order and attaelmts shall be given to the parent or parents aroth

person or persons legally responsible for the chtlee respondent. The order shall also contain a

notice that if the respondent remains in placernfmnfifteen of the most recent twenty-two months,

the agency with which the child is placed may lmpined by law to file a petition to terminate the

parental rights of the parent or parents of thpardent.

84. Paragraphs (a), (b) and (c) of subdivision eation 353.3, as amended by chapter 181

of the laws of 2000, are amended to read as follows

(a) Where the respondent is placed pursuant toiaslmh two [or], three_or fouiof this

section and where the agency is not seeking amsgte of the placement pursuant to section 355.3
of this part, such report shall be submitted ntrléhan thirty days prior to the conclusion of the

placement.

(b) Where the respondent is placed pursuant toigishmh two [or], three_or fourof this
section and where the agency is seeking an exten$iine placement pursuant to section 355.3 of
this part and a permanency hearing pursuant tmse®%$5.5 of this part, such report shall be
submitted not later than sixty days prior to theedan which the permanency hearing must be held

and shall be annexed to the petition for a permanbearing and extension of placement.

(c) Where the respondent is placed @antsto subdivision two [orkthree_or fourof this

section, such report shall contain a plan for tlease, or conditional release (pursuant to section
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five hundred ten-a of the executive law), of thgpandent to the custody of his or her parent cgroth
person legally responsible, to independent livingpaanother permanency alternative as provided in

paragraph (d) of subdivision seven of section 3851his part. For purposes of this paragraph,

“placement agency” shall refer to the office ofldhen and family services, the commissioner of

social services or the authorized agency underaciniith the office of children and family service

or commissioner of social services with whom thepomdent has been placed. The release or

conditional release plan shall provide as follows:

(i) If the respondent is subject to article sixty-fofethe education law or elects to participate
in an educational program leading to a high schdgmbma, such plan shall include, but not be
limited to, the steps that the agency with whiah tasspondent is placed has taken and will be taking

in conjunction with the local education agenaey facilitate] ensuréhe immediatenroliment of the

respondent in [a] an appropriaehool or educational program leading to a higiostdiploma

[following] within five days ofrelease, or, if such release occurs during thergmecess,

immediatelyupon the commencement of the next school term pldeement agency shall ascertain

the school calendar from the school district arallsto the extent possible, work with the school

district so that the timing of respondent’s relefieen the program and enrollment in school are

minimally disruptive for the respondent and furth& or her best interests. Not less than fourteen

days prior to the respondent’s release, the plastagency shall notify the school district where th

respondent will be attending school and transfanedessary records, including, but not limited to

the respondent’s course of study, credits earnddhaademic record.

(i) If the placement agency has reasobetieve that the respondent may have a disability

if the respondent had been found eligible to rexspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, but

not be limited to, the steps that the placemema&gbas taken and will be taking to ensure that the

local education agency makes any necessary refenmrarranges for special educational evaluations

or services, as appropriate, and provides necessamyds immediately in accordance with state and

federal law.

(iii) If the respondent is not subject to article sifte- of the education law and does not

elect to participate in an educational programilegtb a high school diploma, such plan shall
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include, but not be limited to, the steps thatagency with which the respondent is placed hasitake
and will be taking to assist the respondent to becgainfully employed or enrolled in a vocational

program following release.

85. The opening paragraph of subdivisipth@ opening paragraph of subdivision 3,
subdivision 5, subdivision 6 and paragraphs (b)(@haf subdivision 7 of section 355.5 of the
family court act, the opening paragraph of subdwvi and the opening paragraph of subdivision 3
as amended by chapter 145 of the laws of 2000,\askmh 5 and paragraph (b) of subdivision 7 as
added by chapter 7 of the laws of 1999, subdivi§i@s amended by section 1 of part B of chapter
327 of the laws of 2007, and paragraph (d) of suibidin 7 as amended by chapter 181 of the laws

of 2000, are amended and a new subdivision 10dedtb such section to read as follows:

Where a respondent is placed with a commissionsoahl services or the office of children

and family services pursuant to subdivision twoeéhor four ofsection 353.3 of this [article] part

for a period of twelve or fewer months and resides foster home or in @on-secure or limited

securefacility:

Where a respondent is placed with a commissionsoal services or the office of children

and family services pursuant to subdivision twoe¢hor four ofsection 353.3 of this [article] part

for a period in excess of twelve months and residesfoster home or in a non-secure or limited

securefacility:

5. A petition for an initial or subsequent permaryehearing shall be filed by the office of
children and family services or by the commissiarfesocial services with whom the respondent
was placed. Such petition shall be filed no lata@ntsixty days prior to the end of the month in
which an initial or subsequent permanency heariogtrbe held, as directed in subdivision two of

this section. The petition shall be accompanied bgrmanency report that conforms to the

requirements of subdivision (c) of section one Hand eighty-nine of this act.

6. The respondent and his or her attorney shahbé be notified of the hearing and of the

respondent’s right to be heard and a copy of theaeency petition and accompanying report filed

in accordance with subdivision five of this sectghrall be served on the respondent’s attorimbg.

foster parent caring for the respondent or anygoi@ptive parent or relative providing care for the
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respondent, as well as parents of siblings oféspandentshall be provided with notice of any

permanency hearing held pursuant to this sectiahéwpffice of children and family services or the
commissioner of social services with whom the reslemt was placed. Such foster parent, pre-
adoptive parent and relative shall have the righttet heard at any such hearing; provided, however,
no such foster parent, pre-adoptive parent orivelghall be construed to be a party to the hearing
solely on the basis of such notice and right tbderd. The failure of the foster parent, pre-adepti
parent, or relative caring for the [child] responti® appear at a permanency hearing shall constitute
a waiver of the right to be heard and such faitarappear shall not cause a delay of the permanency
hearing nor shall such failure to appear be a gtdanthe invalidation of any order issued by the
court pursuant to this section.

(b) in the case of a respondent who has attaireddk of [sixteen] fourteethe services

needed, if any, to assist the respondent to make&dhsition from foster care to independent liying

(d) with regard to the completion of placement oedeby the court pursuant to section 353.3
or 355.3 of this [article] partvhether and when the respondent: (i) will benregd to the parent or
parents (ii) should be placed for adoption with the locammissioner of social services filing a
petition for termination of parental rights; (i8hould be referred for legal guardianship; (iv)wddo
be placed permanently with a fit and willing relati or (v) should be placed in another planned

permanent living arrangement that includes a dant connection to an adult willing to be a

permanency resource for the childhe office of children and family services betlocal

commissioner of social services has documentedetaaurt a compelling reason for determining
that it would not be in the best interest of thepandent to return home, be referred for termimatio
of parental rights and placed for adoption, placét a fit and willing relative, or placed with a

legal guardian; and

10. If the order resulting from the permanency imepextends the respondent’s placement

pursuant to section 355.3 of this part in a foetBne or non-secure or limited secure facility ah#é

respondent continues in such placement under agnder of placement or an extension thereof, the

order or an attachment to the order incorporatemthre order by reference shall include:

(a) a description of the plan to facilitate visibat between the respondent and his or her

family;
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(b) a service plan aimed at effectuating the peenayn goal; and

(c) a direction that the parent or parents or ofieeson or persons legally responsible for the

respondent shall be notified of any planning cagriees, including those held pursuant to

subdivision three of section four hundred nine-¢éhefsocial services law, of their right to attehe

conferences, and their right to have counsel ottemgepresentative or companion with them and,

further, that the respondent, if fourteen yearagd or older, be involved in the development ohpla

as required by federal law.

Where the court determines that reasonable effotise form of services or assistance to the

respondent and his or her family would furthermspondent’s needs and best interests and the need

for protection of the community and would makeadssgible for the respondent to safely return home

or to make the transition to independent living tlourt may include in its order a direction for a

local social services, mental health or probatifficial or an official of the office of children @h

family services or office of mental health, as a&mille, to provide or arrange for the provision of

services or assistance to the respondent and hisr damily. Such order regarding a local social

services official shall not include the provisidnamy service or assistance to the respondentiagnd h

or her family that is not authorized or requiredmade available pursuant to the county child and

family services plan then in effect. In any ordsued pursuant to this section, the court may requi

the official to make periodic progress reportshi® tourt on the implementation of such order.

Violation of such order shall be subject to punighipursuant to section seven hundred fifty-three

of the judiciary law.

A copy of the court’s order and the attachmentdl $ieagiven to the respondent and his or

her attorney and to the respondent’s parent ompme other person or persons legally responsible

for the respondent. The order shall also containtece that if the respondent remains in fostee car

for fifteen of the most recent twenty-two monthee figency with which the respondent is placed

may be required by law to file a petition to teratmthe parental rights of the parent or parents of

the respondent.

86. Section 736 of the family court act is amenlgeddding a new subdivision (4) to read as

follows:
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(4) In any proceeding under this article, the cshdll cause a copy of the petition and notice

of the time and place to be heard to be served apgmon-custodial parent of the child, provided

that the address of such parent is known to asdgsréainable by the court. Service shall be made by

ordinary first class mail at such parent’s lastwnaesidence. The failure of such parent to appear

shall not be cause for delay of the proceedings.

87. Subdivision (a) of section 741 of the familyidoact, as amended by chapter 41 of the

laws of 2010, is amended and a new subdivisioms(diided to such section to read as follows:

(a) At the initial appearance of a respondentpnazeeding and at the commencement of any
hearing under this article, the respondent anahieer parent or other person legally responsiine f
his or her care shall be advised of the resporglgglit to remain silent and of the respondenghtri
to be represented by counsel chosen by him orf@s@r her parent or other person legally
responsible for his or her care, or by an attoassygned by the court under part four of article.tw
[Provided, however, that in] lthe event of the failure of the respondent's gaventher person
legally responsible for his or her care to appatier reasonable and substantial effort has beele ma
to notify such parent or responsible person ofctiramencement of the proceeding and such initial
appearance, the court shall appoint an attorneghéorespondent and shall, unless inappropriate,
also appoint a guardian ad litem for such respan@ea in such event, shall inform the respondent

of such rights in the presence of such attorneyasydguardian ad litem.

(d) Whenever an attorney has been appointed bfathidy court to represent a respondent in

a proceeding under this article pursuant to subiiwi(a) of this section, such appointment shall

continue without further court order or appointméuating an order of disposition issued by the

court, an adjournment in contemplation of dismisgsabny extension or violation thereof, or any

permanency hearing, other post-dispositional prdiogeor appeal. All notices and reports required

by law shall be provided to such attorney. Suchoagment shall continue unless another

appointment of an attorney has been made by th& epunless such attorney makes application to

the court to be relieved of his or her appointméipion approval of such application to be relieved,

the court shall immediately appoint another attgisewhom all notices and reports required by law

shall be provided. The attorney shall be entitteddmpensation pursuant to applicable provisions of

law for services rendered up to and including digien of the petition. The attorney shall, by
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separate application, be entitled to compensatipsdrvices rendered after the disposition of the

petition. Nothing in this section shall be constite limit the authority of the court to remove an

attorney from his or her assignment.

88. Subdivision (a) of section 756 of the familydoact is amended by adding new

paragraphs (iii) and (iv) to read as follows:

(iii) The local commissioner of social servicesloe relative or suitable person with whom

the respondent has been placed under this sett@nssbmit a report to the court, the attorney for

the respondent and the presentment agency, ihanyater than thirty days prior to the conclusadn

the placement period; provided, however, that wkisedocal commissioner of social services or the

relative or suitable person with whom the respohfi@s been placed files a petition for an extension

of the placement and a permanency hearing pursoidetction seven hundred fifty-six-a of this part,

such report shall be submitted not later than gistys prior to the date on which the permanency

hearing must be held and shall be annexed to tiit@ope

(iv) The permanency hearing report submitted iroed@nce with paragraph (iii) of this

subdivision shall conform to the requirements didiuision (c) of section one thousand eighty-nine

of this act and shall contain recommendations aictl supporting data as is appropriate. The

permanency hearing report, as well as the repbrhgted not later than thirty days prior to the

conclusion of the placement shall include, butb®timited to, a plan for the release of the

respondent to the custody of his or her parentogngs or other person or persons legally

responsible for the respondent’s care, or (if #spondent has attained the age of sixteen) to @noth

permanency alternative as provided in paragraplofigubdivision (d) of section seven hundred

fifty-six-a of this part. For purposes of this pagaph, “placement agency” shall refer to the

commissioner of social services or an authorizeshagunder contract with the commissioner of

social services with whom the respondent has bieeg. The release plan shall provide as follows:

(1) If the respondent is subject to article sixtyefof the education law or elects to participate

in an educational program leading to a high scdgadbma following release, such plan shall

include, but not be limited to, the steps thatgleeement agency has taken and will be taking in

conjunction with the local education agency to eashe immediate enrollment of the respondent in

an appropriate school or educational program leatdira high school diploma within five business
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days of release or, if such release occurs duhegtimmer recess, immediately upon the

commencement of the next school term. The placeam@ticy shall ascertain the school calendar

from the school district and shall, to the extemggble, work with the school district so that the

timing of respondent’s release from the programemoliment in school are minimally disruptive

for the respondent and further his or her bestasts. Not less than fourteen days prior to the

respondent’s release, the placement agency shi titee school district where the respondent will

be attending school and transfer all necessarydecmcluding, but not limited to the respondent’s

course of study, credits earned and academic record

(2) If the placement agency has reason to beligaethe respondent may have a disability or

if the respondent had been found eligible to rezspecial education services prior to or during the

placement, in accordance with article eighty-nihthe education law, such plan shall include, but

not be limited to, the steps that the placement@gbas taken and will be taking to ensure that the

local education agency makes any necessary refemrarranges for special educational evaluations

or services, as appropriate, and provides necessaoyds immediately in accordance with state and

federal law.

(3) If the respondent is not subject to articléysixwe of the education law and elects not to

articipate in an educational program leading tagé Bchool diploma, such plan shall include, but

not be limited to, the steps that the placemema&gbas taken and will be taking to assist the

respondent to become gainfully employed or to el in a vocational program immediately

upon release.

89. Section 756 of the family court act is amenleddding a new subdivision (d) to read as

follows:

(d) Where the respondent is placed pursuant tesdugon, the dispositional order or an

attachment to the order incorporated by referemeethe order shall include:

(i) a description of the visitation plan, includingy plans for visits and/or contact with the

respondent’s siblings;

(ii) a service plan, if available. If the servidam has not yet been developed, then the service

plan must be filed with the court and deliveredh® presentment agency, attorney for the
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respondent and parent or parents or other persparsons legally responsible for the care of the

respondent no later than ninety days from the theelisposition was made; and

(iii) a direction that the parent or parents orastherson or persons legally responsible for

care of the respondent shall be notified of anyiplag conferences to be held pursuant to

subdivision three of section four hundred nine-¢hefsocial services law, of their right to atteine

conferences, and of their right to have counse@nather representative or companion with them

and, further, that the respondent, if fourteen yedmge or older, be involved in the developmédnt o

plans as required by federal law.

A copy of the court’s order and attachments shaljiiven to the respondent and his or her

attorney and to the respondent’s parent or pamrigher person or persons legally responsible for

the care of the respondent. The order shall alatagna notice that if the respondent remains in

placement for fifteen of the most recent twenty-twonths, the agency with which the respondent is

placed may be required by law to file a petitiotediominate the parental rights of the parent or

parents of the respondent.

810. Subdivision (a), subdivision (b) and the opgrparagraph and paragraphs (ii), (iii) and
(iv) of subdivision (d) of section 756-a of the filncourt act, subdivision (a) as amended by sectio
30 of chapter 309 of the laws of 1996, subdivigionand the opening paragraph and paragraphs (ii),
(iif) and (iv) of subdivision (d) as amended byts&t 4 of part B of chapter 327 of the laws of 2007

are amended and a new paragraph (v) is added hossibdivision (d) to read as follows:

(a) In any case in which the [child] respondeas been placed pursuant to section seven
hundred fifty-six, the [child] respondernhe person with whom the [child] respondbat been
placed or the commissioner of social services nedipn the court to extend such placement. Such
petition shall be filed at least sixty days prioitlhe expiration of the period of placement, exdept

good cause shown, but in no event shall such pefie filed after the original expiration date. The

petition shall be accompanied by a permanency te¢ipar conforms to the requirements of

paragraph (iii) of subdivision (a) of section sevemdred fifty-six of this part.

(b) The court shall conduct a permanency hearimgeming the need for continuing the
placement. The [child] respondettie person with whom the [child] respondkat been placed and
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the commissioner of social services shall be reatifif such hearing and shall have the right to be

heard thereat. A copy of the petition and accomip@nyermanency report shall be served on the

respondent’s attorney.

At the conclusion of the permanency heariihg, court may, in its discretion, order an

extension of the placement for not more than o, yehich may include a period of post-release

supervision and aftercare, or may direct that #spondent be placed on probation for not more than

one year, pursuant to section seven hundred ffiyes of this part, or may order that the petition f

an extension of placement be dismisskte court must consider and determine in itsrorde

(i) in the case of a [child] respondemho has attained the age of [sixteen] fourfelea
services needed, if any, to assist the [child]seggntto make the transition from foster care to

independent living;

(ii) in the case of a [child] respondepiaced outside New York state, whether the out-of-
state placement continues to be appropriate atitbibest interests of the [child] respondé¢aind]

(iv) whether and when the [child] respondgit) will be returned to the parent; (B) should
be placed for adoption with the social servicegw@if filing a petition for termination of parental
rights; (C) should be referred for legal guardiaps(D) should be placed permanently with a fit and
willing relative; or (E) should be placed in anatipéanned permanent living arrangement that

includes a significant connection to an adult wdlito be a permanency resource for the respondent

if the social services official has documentedh® ¢ourt a compelling reason for determining that i
would not be in the best interest of the [childgendento return home, be referred for termination
of parental rights and placed for adoption, placét a fit and willing relative, or placed with a
legal guardian; and where the [child] respondeiiitnot be returned home, consideration of

appropriate in-state and out-of-state placementsid

(v) with regard to the placement or exten of placement ordered by the court pursuant to

section seven hundred fifty-six of this part, theps that must be taken by the agency with whieh th

respondent is placed to implement the plan forasdesubmitted pursuant to paragraphs (iii) and (iv)

of subdivision (a) of such section, the adequacsuch plan and any modifications that should be

made to such plan.
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811. Subdivisions (e) and (f) of secti@®-a of the family court act are re-lettered

subdivisions (f) and (g) and a new subdivisionigegdded to read as follows:

(e) If the order from the permanency hearing exdghed respondent’s placement or if the

respondent continues in placement under a pria@rotbe order or an attachment to the order

incorporated into the order by reference shalludel

(i) a description of the visitation plancluding any plans for visitation and/or conitath

the respondent’s siblings;

(ii) a service plan aimed at effectuating the peremty goal; and

(iii) a direction that the parent orga@is or other person or persons legally respom$ilolthe

care of the respondent shall be notified of anyipilag conferences to be held pursuant to

subdivision three of section four hundred nine-¢éhefsocial services law, of their right to attehe

conferences and of their right to have counsehotlser representative or companion with them.

A copy of the court’s order and the service plaalldie given to the respondent and his or

her attorney and to the respondent’s parent onpag other person or persons legally responsible

for the care of the respondent. The order shall @dstain a notice that if the respondent remains i

foster care for fifteen of the most recent twemntg-imonths, the agency may be required by law to

file a petition to terminate the parental rightdlod parent or parents of the respondent.

812. This act shall take effect on the ninetiety aléer it shall have become a law.
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11. Requirements for notices of indicated child nealtment reports and changes in
foster care placements in child protective and malty foster care proceedings
[F.C.A. 881017, 1055, 1089; Soc. Serv. L.. 8358-a]

Reflecting a pronounced legislative trend at battdfal and State levels, the ongoing
oversight responsibility of the Family Court witlsspect to children in foster care has increased
sharply in the past two decades, culminating inpdesage of the Federadoption and Safe
Families Act of 1997Public Law 105-89], its state implementing legiga [L.1999, c. 7], the
landmark New York State permanency law [L.200%]@nd, most recently, the FedePakventing
Sex Trafficking and Strengthening Families fRaiblic Law 113-183]. Both the Federal and State
Adoption and Safe Families A@mphasize that the safety of the child is paramaampelling the
conclusion that the Court and parties must be iméal p3romptly of all events affecting child safety,
especially indicated reports of abuse or maltreatniRecognizing that children in foster care are at
significant risk of becoming victims of human tieking, Public Law 113-183 reinforces that
conclusion, in particular, with respect to childseho abscond.

Equally as important, the FedersbFAmeasures success in terms of outcomesthe
States’ ability to reach Federally-establisheddtgdor timely achievement of permanency for
children. The second “Child and Family Service Rew{CFSR),” conducted by the Administration
for Children and Families of the United States Dgpant of Health and Human Services (HHS) in
2008, concluded that New York State again rankedragnthe lowest scores in the nation and
demonstrated how far New York needs to progressdar to achieve the Federal targéts.
Legislative action is thus compelled in order tawe that the Family Courts can exercise their
important monitoring functions on the basis of céetgy timely information. The 2005 permanency
legislation, with its salutary provisions for caniing jurisdiction, was an important step, butliert
legislation is necessary to ensure that informatégarding the most compelling of circumstances is
conveyed to the Court, the child’s attorney andpheties on a timely basis in order to bring New
York State into compliance withSFA

Recognizing that “time is of the essence” wherédcan are concerned, the Family Court
Advisory and Rules Committee is submitting a pr@bpds ensure that the parties and children’s
attorneys are informed promptly of any changedaegment and of any indicated reports of
maltreatment that may warrant Court interventiome Tommittee’s proposal would amend sections
1055 and 1089 of the Family Court Act, as welledisn 358-a of the Social Services Law, to
require an agency with which a child has been plaegher voluntarily or as a result of an abuse or
neglect finding, or to whom guardianship and cugtoas been transferred as a result of the child
being freed for adoption, to report to the attorfeeythe child not later than ten days in advanice o
any change in the child’s placement status andatet than the next business day in any case in
which an emergency placement change has been faekge provisions are consistent with the
recently issued policy directives of the New Yotkt® Office of Children and Family Services and

%6 As in 2001, New York State scored poorly in theetifor children to achieve permanenfge Final Report of
the Child and Family Services Review of New YaakeSExecutive Summarg. 2 (March, 2009)(available at
http://imww.acf.hhs.gov/programs/cb/cwrp/executiyéitml) .
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the New York City Administration for Children’s Seces, but would have the stronger force of
statute?’

The measure adds two important requirements ndacwd in the new agency policies.
First, it requires a report within five days of tii@te that any report of abuse or maltreatment is
found to be indicated. Indicated reports includesthnaming the child and, where the subjects of the
reports involve the person or persons caring fercthild, reports naming other children in the home.
It contains an important proviso that such repoatsfy the recipients that the information shall be
kept confidential, shall be used only in connectiotin the child protective, foster care or related
proceedings under the Family Court Act and maybeote-disclosed except as necessary for such
proceeding or proceedings and as authorized by #®econd, recognizing that fairness also compels
such notifications to be made to the attorneysfigparties, not simply the attorneys for the cleld
the measure requires that both notices of chamgaiscement and indicated child maltreatment
reports be conveyed to attorneys for the birthmarexcept in cases involving children freed for
adoption. The two types of reports, in fact, @lated, as the existence of an indicated report of
maltreatment may bear directly upon the suitabdita planned status change. Indeed, there have
been instances in which the existence of indicaekéld abuse reports has not come to light until the
point of finalization of adoptions.

Significantly, the Committee’s new proposal is yuksponsive to the concerns raised in the
Governor’'s Veto Message regarding A 8418, a bgureng notification to children’s attorneys of
changes in placement that passed both houses bégisature in 2010. First, by explicitly
authorizing electronic transmittal of the notick® measure minimizes the burden imposed upon the
placement agencies. Second, since the notificaioansent to the attorneys but not to the coures, t
measure insures that court intervention would oelyur in the rare cases in which an application is
made by one of the attorneys.

In few areas of the Court’s functioning is its daantng jurisdiction as critical as in child
welfare, where complex decisions regarding childrerst be adjusted to the dynamic of their
constantly changing needs and circumstances. Tder&leand State statutes emphasize that safety of
the child must be deemed the paramount considaratid that timely achievement of permanence
must be the central goal. Not only are these ngattkestatutory imperative, but they are also
determinative of New York State’s eligibility fover five hundred million dollars of annual Federal
foster care aid. Prompt receipt by the Court, tigs and attorneys for children of information
regarding the child’s ever-changing circumstanbesy as to any child maltreatment suffered by the
child and as to changes in the child’s placemeantital to the effective exercise of the Family
Court’s continuing jurisdiction and is a criticadraponent of New York State’s ability to comply
with the ASFAfunding eligibility mandates.

Changes in placement covered by the notificatigmirement would include, but not be
limited to, cases in which the child has been mdveh the foster or pre-adoptive home or program
into which he or she has been placed, cases imwhéfoster or pre-adoptive parents move out of
state with the child and, with respect to childnen freed for adoption, cases in which a trialinalf

27 N.Y.S. Office of Children and Family Services, “Iimt of Placement Change to Attorneys for Children,”
Administrative Directive #10-OCFS-ADM-16 (Dec. 12010); Memorandum of John B. Mattingly, Commissigne
N.Y.C. Administration for Children’s Services, dfgd “Notice of Placement Change to Attorneys fhil@en,”
dated Aug. 30, 2010.
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discharge of the child from foster care has beedem@he report of a change in placement must
provide enough information for the litigants and #ramily Court to assess whether further judicial
intervention may be warranted. It must state tlasaas for the change, as well as the grounds éor th
agency’s conclusion that the change is in the inéstests of the child. This notification requireme
does not contemplate court action in every casegloes it interfere with the discretion of social
services agencies to make necessary changes.

Both theAdoption and Safe Families Aad recent permanency legislation increased the
frequency of judicial reviews of children in fostare, thus minimizing the problem of stale
information. However, the ability of the Family Gband of the litigants to respond effectively is
seriously impeded — and harm to children may bepmmded — if information regarding significant
changes in status of the children, and, importamtjicated reports of neglect or abuse of the
children, is not conveyed to parties until the neatmanency hearing, often a delay of several
months. This proposal will facilitate timely, infaed responses to changes in children’s placements
and incidents of maltreatment, thus prompting nexgeditious and effective resolution of their
cases.

Proposal

AN ACT to amend the family court act and the sose&lices law, in relation to notice of
indicated reports of child maltreatment and chamggdacement in child
protective and voluntary foster care placementramgw proceedings; and to
repeal certain provisions of the family court actrelation to technical changes
thereto

The People of the State of New York, representé&skimate and Assembly, do enact as
follows:

Section 1. Section 1017 of the family court acnsended by adding a new subdivision 5 to

read as follows:

5. In any case in which an order has been issusiignt to this article remanding or placing

a child in the custody of the local social servidesrict, the social services official or authalz

agency charged with custody or care of the chitdisbport any anticipated change in placement to

the attorneys for the parties and the attorneytferchild not later than ten days prior to suchndea

in any case in which the child is moved from thstéo home or program into which he or she has

been placed or in which the foster parents movebstate with the child; provided, however, that

where an immediate change of placement on an emardpasis is required, the report shall be

transmitted no later than the next business day afich change in placement has been made. The

social services official or authorized agency shiEb submit a report to the attorneys for theigsrt

and the attorney for the child or include in theggiment change report any indicated report of child
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abuse or maltreatment concerning the child or gé&eson or persons caring for the child is or hee t

subject of the report) another child in the sammdavithin five days of the indication of the report

The official or agency may protect the confideryabf identifying or address information regarding

the foster or prospective adoptive parents. Repedarding indicated reports of child abuse or

maltreatment provided pursuant to this subdivisiball include a statement advising recipients that

the information in such report of child abuse oitreatment shall be kept confidential, shall beduse

only in connection with a proceeding under thigchetor related proceedings under this act and may

not be redisclosed except as necessary for suckegadong or proceedings and as authorized by law.

Reports under this paragraph may be transmittezhipy\appropriate means, including, but not

limited to, electronic means or placement on tlvem during proceedings in family court.

§2. Section (E) of paragraph (i) of subdivisiophgbsection 1055 of the family court act, as
amended by chapter 41 of the laws of 2010, is REFHA

83. Section 1055 of the family court act is amehlolg adding a new subdivision (j) to read

as follows:

() _In any case in which an order has been isgugsuant to this section placing a child in

the custody or care of the commissioner of so@nlises, the social services official or authorized

agency charged with custody of the child shall repny anticipated change in placement to the

attorneys for the parties and the attorney forctikl not later than ten days prior to such change

any case in which the child is moved from the fobtame or program into which he or she has been

placed or in which the foster parents move outateswith the child; provided, however, that where

an immediate change of placement on an emergesty iBaequired, the report shall be transmitted

no later than the next business day after suchgehemplacement has been made. The social

services official or authorized agency shall alglonsit a report to the attorneys for the parties and

the attorney for the child or include in the plaesmichange report any indicated report of child

abuse or maltreatment where concerning the chi(d arperson or persons caring for the child is or

are the subject of the report) another child inghime home.within five days of the indication af th

report. The official or agency may protect the aderfitiality of identifying or address information

regarding the foster or prospective adoptive pardReports regarding indicated reports of child

abuse or maltreatment provided pursuant to thidigigion shall include a statement advising
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recipients that the information in such reportlmfd abuse or maltreatment shall be kept

confidential, shall be used only in connection véthroceeding under this article or related

proceedings under this act and may not be redmsglescept as necessary for such proceeding or

proceedings and as authorized by law. Reportsrihdeparagraph may be transmitted, by any

appropriate means, including, but not limited feceonic means or placement on the record during

proceedings in family court.

84. Subparagraph (vii) of paragraph 2 of subdivigid) of section 1089 of the family court

act is amended by adding a new clause (H) to redollaws:

(H) a direction that the social services officialmthorized agency charged with care and

custody or guardianship and custody of the chdda@plicable, report any anticipated change in

placement to the attorneys for the parties anaitioeney for the child not later than ten days ipi@o

such change in any case in which the child is mdrad the foster home or program into which he

or she has been placed or in which the foster pmmave out of state with the child; provided,

however, that where an immediate change of placeorean emergency basis is required, the report

shall be transmitted no later than the next busidey after such change in placement has been

made. The social services official or authorizgdreey shall also submit a report to the attorneys f

the parties and the attorney for the child or idelin the placement change report any indicated

report of child abuse or maltreatment concernimgdtild or (if a person or persons caring for the

child is or are the subject of the report) anottield in the same home within five days of the

indication of the report. The official or agencayrprotect the confidentiality of identifying or

address information regarding the foster or prosypeadoptive parents. Reports under this

paragraph shall not be sent to attorneys for Ipaitents whose parental rights have been terminated

or who have surrendered their child or childrenp®tes regarding indicated reports of child abuse or

maltreatment provided pursuant to this subdivisiball include a statement advising recipients that

the information in such report of child abuse otteatment shall be kept confidential, shall beduse

only in connection with a proceeding under thiscltor related proceedings under this act and may

not be redisclosed except as necessary for suckegaong or proceedings and as authorized by law.

Reports under this paragraph may be transmittexhipyappropriate means, including, but not

limited to, electronic means or placement on tlvemt during proceedings in family court; and
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85. Subdivision 3 of section 358-a of the socel/es law is amended by adding a new

paragraph (g) to read as follows:

(g) In any case in which an order has been issuespnt to this section approving a foster

care placement instrument, the social servicesiaffor authorized agency charged with custody or

care of the child shall report any anticipated cjsaim placement to the attorneys for the parties an

the attorney for the child not later than ten darysr to such change in any case in which the dkild

moved from the foster home or program into whiclohshe has been placed or in which the foster

parents move out of state with the child; providealyvever, that where an immediate change of

placement on an emergency basis is required, guetrghall be transmitted no later than the next

business day after such change in placement hasnbade. The social services official or

authorized agency shall also submit a report tatterneys for the parties and the attorney for the

child or include in the placement change repory indicated report of child abuse or maltreatment

concerning the child or (if a person or personggdior the child is or are the subject of the mtpo

another child in the same home within five daythefindication of the report. The official or

agency may protect the confidentiality of identikyior address information regarding the foster or

prospective adoptive parents. Reports regardinigated reports of child abuse or maltreatment

provided pursuant to this subdivision shall incladgtatement advising recipients that the

information in such report of child abuse or matmeent shall be kept confidential, shall be used

only in connection with a proceeding under thigisacor related proceedings under the family court

act and may not be redisclosed except as necdssaych proceeding or proceedings and as

authorized by law. Reports under this paragraph Inegyansmitted by any appropriate means,

including, but not limited to, electronic meangptacement on the record during proceedings in

family court.

86. This act shall take effect immediately, pr@ddhat sections one, three, four and five of
this act shall take effect on the one hundred tigdntay after it shall have become a law; provjded
however, that section two of this act shall be degto have taken effect on the same date as section
1 of chapter 342 of the laws of 2010 took effect.

REPEAL NOTE Section 67 of chapter 41 of the laws of 2010tams language inconsistent with
language in chapter 342 of theslaf 2010.
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M. Previously Endorsed Measures

1. Putative fathers entitled to consent to adoptamto
notice of adoption, surrender and termination eéptal rights proceedings
[D.R.L. 88111, 111-a; Soc. Serv. L. §384-c]

In 1979, the United States Supreme Court, in CabMohammed441 US 388 (1979), held
a statute unconstitutional that failed to afforiréh father the right to consent to his child’s
adoption, where he had lived with the mother, athdipaternity and had a substantial relationship
with, and provided support to, the child. Followi@gbanthe Legislature enacted new criteria
defining those putative or non-marital fathers vaine entitled to consent to adoptions (“consent
fathers”) and those who are entitled simply to cetf termination of parental rights, surrender and
adoption proceedings (“notice-only fathers”). Thesétled to notice only may be heard regarding
the children’s best interests but do not have petwer over their adoptions. L.1980, c. 575.
Notwithstanding the Legislature’s goals of proviglimeasonable, unambiguous and objective”
criteria for notice and consefitexperience with the 1980 statute has demonstthgadt fulfills
none of those intentions. The Family Court Advisangl Rules Committee is, therefore, proposing
this measure to expand and objectify both theraifer non-marital fathers to consent to adoptions
and the criteria for those entitled to notice aft bot veto power over, adoptions.

1. Consent fathef®omestic Relations Law 8111]:

The Committee’s proposal establishes a new, obgbtienchmark for determining the
applicable criteria for assessing whether a pugdather should be accorded the status of a “cdnsen
father.” Current law establishes different critdnadetermining whether a non-marital father is a
“consent father,” depending upon whether a child {eas than or more than six months old when
the child was “placed with the adoptive paren&€Domestic Relations Law 88111(1)(d),
111(1)(e). The Committee’s proposal would substithe “time of the filing of a petition to
terminate parental rights, application to executedecial surrender, petition for approval of an
extra-judicial surrender or extra-judicial consenadoption or petition for adoption, whichever is
earliest” for the phrases “placed with the adopfigeents” and “placed for adoptiof.”

The phrase “placed with the adoptive parents” leeerpted decades of confusion over
whether it denotes the original placement withghgicular adoptive family at a point where their
status was not yet “adoptive” or the later poinivaich the adoptive parents signed an adoptive
placement agreement or, alternatively, the hangitpoint moment at which foster parents were
identified by the child care agency as the adoptgeurces for the child. Interpretation of thegsier
to connote the point at which the adoptive parsigised an adoptive placement agreement has been
problematic since it, in effect, has rendered tkersonth distinction inapplicable to the vast
majority of foster children, virtually all of whomre over six months old at the point when the
agreement has been signed. As the Appellate Divisiwmst Department, recognized in dicta in
Matter of Tasha M 33 A.D.3d 387 (1Dept., 2006), such an interpretation is not megfoinsince

28 Sponsor’'s Memorandum, 1980 NYS Leg. Ann. 242-243.

29 Inclusion of the filing of the adoption petition ase of the criteria addresses situations, morengamin
private adoptions, in which a child is freed fopption within the adoption proceeding, with no praations filed.
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the determination whether a person is a “consehéfais a “threshold issue” that must generally be
determined well in advance of the signing of anpdide placement agreement. In fact, statutes and
regulations preclude the signing of the adoptiae@ment agreement until the child has already been
freed for adoption, but the Family or Surrogateaff is required to make a determination regarding
“consent fathers” as a part of a termination oepéal rights proceedint}. The Committee’s

proposal would instead articulate a far more rgadegntifiable point in time for determining

whether to apply the over-six-months or under-soaths criteria.

Using the new benchmark for those children who veser six months old, the Committee’s
proposal recognizes additional categories of noritatdathers who should be accorded the right to
consent to adoptions of their childréhose criteria would includter alia, those named on a
child’s birth certificate or acknowledgment of paligy, those adjudicated as fathers in New York or
another state or territory, those whose acknowlesgraf paternity or order of filiation in another
country is determined to be entitled to comity,sevho maintained substantial and continuous or
repeated contact with the child through visitseast twice per month or through regular
communication, and those who lived with the chddgix months immediately prior to the earlier
point of the child’s placement in foster care agaiment for adoption.

Affording non-marital fathers named on the childigh certificate or acknowledgment of
paternity, or adjudicated as fathers in New Yorkoother state or territory, the right to consent t
the adoption of their children reflects the increggecognition and utilization of these means of
establishing fatherhood. The Feddralrsonal Responsibility and Work Opportunities R@coon
Act[Public Law 104-193] required states, as a condlitbreceiving Federal child support funding
under Title IV-D of the Social Security Act, to imement simple means of legally establishing
paternity through voluntary acknowledgments, inclgchospital-based programs to encourage their
use, and to accord full faith and credit to ackremgiments from other states — requirements that
have sharply increased the use and recognitionkofcavledgments nationally. Further, the Act
required genetic testing to be admissible in pateproceedings and to be presumptive proof of
paternity, changes that have increased paternjigmations and have reduced contested c&sss.
42 U.S.C.A. §666(a)(5Y%. Taken together, these changes, accompanied bjeparereases in
societal perceptions of the status of fathers tiodwvedlock children, militate in favor of
recognizing fathers whose paternity has been esiaol through these means as “consent fathers.”

Additionally, the Committee’s proposal retains kagain, clarifies the alternative behavioral
criteria for establishing the status of a “condattier.” Apart from legally establishing paternity,
non-marital fathers may demonstrate their entitiete be “consent fathers” through maintaining
“substantial and continuous or repeated contadt thi¢ child.” This may be demonstrated by
payment of child support, visiting the child, regily communicating with the child or living with
the child for a six-month period. The proposal vaboiodify the visiting criterion to require visits

30 SeeSocial Services Law §§384-b(12); 18 N.Y.C.R.R.B84(d), 421.18(3)(1).

31 The Committee’s proposal does not address the &ttriather” criteriaapplicable to children under six
monthsold, the subject of a Committee proposal in prieangs.SeeD.R.L. 8111(1)(e). Since the Court of Appeals,
in Matter of Racquel Marie X76 N.Y.2d 387(1990)%ert. denied498 U.S. 984 (1991), ruled unconstitutional the

criterion requiring the putative father to haveetiwith the mother for six months prior to the dhilbirth, criteria
articulated in that decision, rather than the stajucriteria, have been applied to putative fadhefrthose children.

e Voluntary paternity acknowledgment procedures atiddith and credit requirements in New York are
delineated in Public Health Law 84135-b, Sociavi®es Law §111-k and Family Court Act §516-a.
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twice per month, the standard for foster careimgitontained in the regulations of the New York
State Office of Children and Family ServicEgel8 N.Y.C.R.R. 8430.12(c)(4)(ii)(d)(2)(i). Further,
with respect to the living-together criterion, ibwld substitute a six-month period “immediately
preceding the earlier of the placement of the dmifdadoption or placement of the child in foster
care” for the existing requirement of “six monthghan the one year period immediately preceding
the placement of the child for adoptio.”

Elevation of legally adjudicated and acknowledgattiérs to "consent fathers" from their
current status as "notice only" fathers is consistgth the mandates in the recently-enacted
permanency legislation for early identificationsofitable non-respondent parents, as well as rekativ
(both paternal and maternal), with whom childrerovaine the subjects of child protective
proceedings might resid8eeFamily Court Act 81017 [L.2005, c. 3]. Non-respentiparents must
be given notice of the pendency of child protecpveceedings and permanency hearings ,
information regarding where their children haverbplced and how they can enforce their rights to
visitation, and a warning that they are subjegidssible termination of parental rights if they dlon
involve themselves in planning for their childrematimely basisSeeFamily Court Act 81035,
1089(b)(1)(i). Child protective and child care ages’ continuing obligations to identify and plan
with the fathers of children in their care and t@dment those efforts are clear from the incepbion
children’s placement in foster care — part of atsay national trend to spur early identificatiorda
involvement of father& Fathers who come forward promptly, cooperate imp@ency planning
efforts, maintain regular contact with their chddrand fulfill their roles as fathers clearly meini¢
entitlement afforded by the Committee’s proposaldnsent to the adoption of their children.

2. Notice-only fatherfDomestic Relations Law 8111-a; Social Servicew B384-c]:

In addition to augmenting the alternatives for lelssaing status as a “consent father,” the
Committee’s proposal would add two categories divilduals who would be entitled to notice of
termination of parental rights, surrender and aidogtroceedings and the opportunity in those
proceedings to be heard regarding their childrbet interests. The proposal would retain as "aetic
only" fathers those named by mothers in writtenrsmatatements and those who have merely filed an
intent to claim paternity with the putative fatmegistry. Both of those are unilateral actionsndo
carry a support obligation, and are revocable Hf thus warranting retention of the more limited
“notice-only” status®

The first new category of “notice-only fathers” wdunclude individuals who have filed
custody or paternity petitions, served the petg#iapon the mother or agency and thereafter appéeared

% Read literally, the existing six-month criterionubd only apply to the father of a foster childhigtchild were
surrendered for adoption virtually immediately ugdacement in foster care. The minimum threshofdsree in
foster care for involuntary termination of paremights are six months for abandonment and onefgeail other
grounds, except severe or repeated child abuse.

34 SeeNYS Office of Children and Family Servicdgycating Absent Fathers and Extended Family Guidanc
Paper(Informational Letter 05-OCFS-INF-Q%ept., 2005)What About the Dads? Child Welfare Agencies’ Effort
to Identify, Locate and Involve Nonresident Fath@$ HHS ACYF Children’s Bureau, 2006).

® They thus stand in sharp contrast to paternity a@sfedgments, pursuant to Public Health Law §4135-b
which must be signed by both parents and have Seideral time-limits and criteria that must be imefiore they
can be revokedsee42 U.S.C.A. 8666(a)(5)(D)(iilSee alsd-amily Court Act 8516-a(b); Social Services Lawvl §1
k.
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court on the petitions during their children’s mostent stays in foster care, that is, petitioas #ne

still pending at the time of the adoption or teratian of parental rights proceeding. This category
reflects concern for the right to be heard of a-nanrital father, whose attempts to assert his stasu
father may have been frustrated by the mother’saitability or the child care agency’s
unresponsiveness, but who nonetheless has taken@wrarete action. The second new category
would be comprised of individuals identified in acknowledgment or order of paternity in another
country that has been determined by the Familyuorad§ate’s Court not to be entitled to comity iniNe
York State but for whom the Court has determined tiotice should be given.

Advances in establishment of paternity and enhaegpdctations concerning the role of
non-marital fathers in their children’s lives warta realignment both of the requirements for cohse
to adoption by fathers of children born out of vaexdi and for notice to fathers of termination, soder
and adoption proceedings. The Family Court Advisorgt Rules Committee’s proposal provides that
necessary realignment and in so doing will enhaineeffectiveness of the permanency planning
process for children before the Court.

Proposal

AN ACT to amend the domestic relations law andsiheal services law, in relation to notices to non-
marital fathers in adoption, surrenders and tertianaof parental rights proceedings and
consents to adoptions in family and surrogate’stsou

The People of the State of New York, representé&skeimate and Assembly, do enact as follows:

Section 1. Paragraphs (d) and (e) of subdivisiohskection 111 of the domestic relations law,

as amended by chapter 575 of the laws of 198G raended to read as follows:

(d) Of the father, whether adult or infant, of @ldtorn out-of-wedlock and [placed with the

adoptive parents] more than six months [after botd at the time of the filing of a petition to

terminate parental rights, application to executsd&ial surrender, petition for approval of artrax

judicial surrender or extra-judicial consent to aiilon or petition for adoption, whichever is eastie

but only if such father shall have:

(i) been named as the father on the child’s biettificate; or

(ii) been adjudicated as the father by a courhedtate of New York; or

(iii) been adjudicated by a court of another statterritory of the United States to be the father

of the child, when a certified copy of the courd@r has been filed with the putative father registr

pursuant to section three hundred seventy-twothe&ocial services law; or
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(iv) acknowledged paternity in a formiydexecuted pursuant to section four thousand one

hundred thirty-five-b of the public health law ara form recognized by the state or territory @f th

United States in which it was executed to havddhee and effect of an order of paternity or filoat;

or

(v) been identified as the father in an order dépaity or filiation or an acknowledgment of

paternity in another country that has been detexthby the court to be entitled to comity in thigtst

or

(vi) maintained substantial and continuous or repeaiathct with the child as manifested by
[:()] the payment by the father toward the supmdrthe child of a fair and reasonable sum, accgydi

to the father's means, and either [(ii)]:

A. the father's visiting the child at least [monjtiyice per monttwhen physically and

financially able to do so and not prevented fronmg®o by the person or authorized agency having
lawful custody of the child, or [(iii)]

B. the father's regular communication with the cloitdvith the person or agency having the
care or custody of the child, when physically aindricially unable to visit the child or preventedrh

doing so by the person or authorized agency hdeainwul custody of the child. [The] For purposes of

this subparagraph, trseibjective intent of the father, whether expresseatherwise, unsupported by

evidence of acts specified in this paragraph matiifg such intent, shall not preclude a determamati
that the father failed to maintain substantial eodtinuous or repeated contact with the child. In
making such a determination, the court shall nguire a showing of diligent efforts by any person o

agency to encourage the father to perform thespasified in this paragraph.

(vii) A father, whether adult or infant, of a child baut-of-wedlock, who openly lived with the

child for a period of six months [within the oneayeriod] immediately preceding the earlier of the

placement of the child for adoption or placemerthefchild in foster carand who during such period
openly held himself out to be the father of suciidcshall be deemed to have maintained substantial

and continuous contact with the child for the psgof this [subdivision] paragraph

(e) Of the father, whether adult or infant, of datlorn out-of-wedlock who is under the age of

six months [at the time he is placed for adoptmid]at the time of the filing of a petition to teimate
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parental rights, application to execute a judisiagirender, petition for approval of an extra-judlici

surrender or extra-judicial consent to adoptiopetition for adoption, whichever is earliebtt only

if: (i) such father openly lived with the child tire child's mother for a continuous period of siontis
immediately preceding the placement of the childaioption; and (ii) such father openly held hirhsel
out to be the father of such child during suchqarand (iii) such father paid a fair and reasoaabl
sum, in accordance with his means, for the medmapital and nursing expenses incurred in

connection with the mother's pregnancy or withldinth of the child.

82. Subdivisions 1 and 2 of section 111-a of theistic relations law, as amended by chapter
371 of the laws of 2013, are amended to read &sifsl

1. Notwithstanding any inconsistent provisionsho$ tor any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bergio the persons specified in subdivision twithaf
section of any adoption proceeding initiated punst@ this article or of any proceeding initiated
pursuant to section one hundred fifteen-b of thisla relating to the revocation of an adoption
consent, when such proceeding involves a child batrof-wedlock provided, however, that such
notice shall not be required to be given to ang@emwho previously has been given notice of any

[proceeding] petition to terminate parental riglaigplication to execute a judicial surrender, it

for approval of an extra-judicial surrender or axrdicial consent to adoptianvolving the child],

pursuant to section three hundred eighty-four4hefsocial services law,] and provided further that
notice in an adoption proceeding],] pursuant te #action shall not be required to be given to any
person who has previously received notice of anggeding pursuant to section one hundred fifteen-b
of this article In addition to such other requirements as maggdpdicable to the petition in any
proceeding in which notice must be given pursuarhis section, the petition shall set forth thenea
and last known addresses of all persons required tgiven notice of the proceeding, pursuant t® thi
section, and there shall be shown by the petitrdoyaffidavit or other proof satisfactory to theuct
that there are no persons other than those shtifothe petition who are entitled to notice. Hue t
purpose of determining persons entitled to notfcadoption proceedings initiated pursuant to this
article, persons specified in subdivision two a$ thection shall not include any person who has bee
convicted of one or more of the following sexudkokes in this state or convicted of one or more

offenses in another jurisdiction which, if committe this state, would constitute one or more ef th
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following offenses, when the child who is the sebjaf the proceeding was conceived as a result: (a)
rape in first or second degree; (b) course of decaraduct against a child in the first degree; (c)

predatory sexual assault; or (d) predatory sexssddt against a child.
2. Persons entitled to notice, pursuant to subidiviene of this section, shall include:
(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anotlegesir territory of the United States to be the
father of the child, when a certified copy of tlwut order has been filed with the putative father

registry, pursuant to section three hundred sevviiyc of the social services law;

(c)] any person who has timely filed an unrevoketiae of intent to claim paternity of the

child, pursuant to section three hundred sevenbtrawf the social services law;
[(d) any person who is recorded on the child'shksdrtificate as the child's father;

(e)] (b) any person who is openly living with the child &hé child's mother at the time the

proceeding is initiated and who is holding himself to be the child's father;

[(D] (c) any person who has been identified as the ctidther by the mother inaritten,

sworn statement;

[(9)] (d) any person who was married to the child's mothtrin six months subsequent to the
birth of the child and prior to the execution dflarender instrument or the initiation of a procegd

pursuant to section three hundred eighty-four-thefsocial services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging
paternity of the child, pursuant to section 4-1f.?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfioster care, has filed a paternity or custoditipa

that remains pending, where such petition was ganpen the mother or upon the agency having care

and custody of the child, where such person siatdte petition that he is the child’s father anidene

he appeared in court on that petition on the datesfturn of process: and

(f) any person identified as the fathrean order of paternity or filiation or an acknoddenent of

paternity in another country that has been detexchby the court not to be entitled to comity irsthi
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state, but for whom the court determines that gsrhon should be provided with notice pursuant to

this section

83. Subdivisions 1 and 2 of section 384-c of th@ad®ervices law, as amended by chapter 371

of the laws of 2013, are amended to read as follows

1. Notwithstanding any inconsistent provision agthr any other law, and in addition to the
notice requirements of any law pertaining to pessather than those specified in subdivision two of
this section, notice as provided herein shall bemgio the persons specified in subdivision twthaf
section of any [proceeding initiated pursuant tises three hundred fifty-eight-a, three hundred

eighty-four, and three hundred eighty-four-b oftbihapter,] petition to terminate parental rights,

application to execute a judicial surrender, patitior approval of an extra-judicial surrender xira-

judicial consent to adoptionvolving [a] thechild if the child wa$orn out-of-wedlock. Persons

specified in subdivision two of this section shait include any person who has been convicted ef on
or more of the following sexual offenses in thigtstor convicted of one or more offenses in another
jurisdiction which, if committed in this state, widiconstitute one or more of the following offenses
when the child who is the subject of the proceeavag conceived as a result: (a) rape in first oosd
degree; (b) course of sexual conduct against d @hihe first degree; (c) predatory sexual assault

(d) predatory sexual assault against a child.
2. Persons entitled to notice, pursuant to subidivisne of this section, shall include:
(a) [any person adjudicated by a court in thisestatbe the father of the child;

(b) any person adjudicated by a court of anottegesir territory of the United States to be the
father of the child, when a certified copy of tlwut order has been filed with the putative father

registry, pursuant to section three hundred sevsvityc of this chapter;

(c)] any person who has timely filed an unrevoketiae of intent to claim paternity of the

child, pursuant to section three hundred seventrawf this chapter;

[(d) any person who is recorded on the child'shksdrtificate as the child's father;
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(e)] (b) any person who is openly living with the childdathe child's mother at the time the
proceeding is initiated or at the time the childsvadaced in the care of an authorized agency, dad w

is holding himself out to be the child's father;

[(D] (c) any person who has been identified as the ctidther by the mother inaritten,

sworn statement;

[(9)] (d) any person who was married to the child's mothtrin six months subsequent to the
birth of the child and prior to the execution dflarender instrument or the initiation of a procegd

pursuant to section three hundred eighty-four-thefsocial services law; [and

(h) any person who has filed with the putative éattegistry an instrument acknowledging
paternity of the child, pursuant to section 4-1f.?he estates, powers and trusts law] (e) any perso

who, subsequent to the child’s most recent entryfioster care, has filed a paternity or custoditipa

that remains pending, where such petition was geupen the mother or upon the agency having care

and custody of the child, where such person siatdte petition that he is the child’s father anidene

he appeared in court on that petition on the datesfturn of process: and

() any person identified as the father in an omfgsaternity or filiation or an acknowledgment

of paternity in another country that has been dateszd by the court not to be entitled to comityhis

state, but for whom the court determines that $srhon should be provided with notice pursuant to

section 111-a of the domestic relations.law

84. This act shall take effect on the ninetieth afagr it shall have become a law and shall apply
to petitions for adoption, termination of paremtghts, approvals of extra-judicial surrenders xira
judicial consents to adoption or applications teaxe judicial surrenders filed on or after such
effective date; provided, however, that this lawalkhot apply to cases in which judicial determioas
had been made prior to such effective date regauulimative fathers entitled to consent to adogbor
notice of adoption, termination of parental riglapprovals of extra-judicial surrenders or extrdigial

consents to adoption or applications to executigidsurrenders.
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2. Orders of protection in termination of paremights
proceedings, child protective proceedings and peemey
hearings regarding children freed for adoption
[F.C.A. 88634, 1029; 1056, 1089; Soc. Serv. B84&b; Exec. L. §221-a]

In most cases, the conclusion of a terminationanéptal rights proceeding marks the beginning
of a new phase for a child in foster care, a sigaift step toward a stable, permanent home, mtest of
through adoption. Sometimes, particularly in thgecaf kinship adoptions or mediated agreements,
permanency is achieved with the understandinggedgupon by everyone involved, that some contact
should continue with the child’s birth family arttht such contact would be in the child’s best edts.
However, in some instances, continuing contact wighbirth family would endanger the child and
destabilize his or her new family. Indeed, in reases, stalking behavior by disturbed birth parkass
posed a serious impediment to the adoption of ttieidren, has caused prospective adoptive patents
become ambivalent about whether to finalize thepidns and has caused serious upset and harm to
the children themselves. Unfortunately, since peotipe adoptive or foster parents do not meet the
definition of family contained in Article 8 of tHéamily Court Act, the current statutory structure
provides no vehicle to protect children and thewrfamilies short of a criminal prosecution forann
family offense.

An additional problem confronting victims of famwNyolence, both adults and children, in child
protective cases is the heavy burden created bgxinemely short duration of orders of protection
against family members, a period far shorter thaplieable periods for orders in family offense,
custody, visitation, child support and paternitggeedings. Subdivision one of 1056 of the Family
Court Act authorizes an order of protection agaiaspondent parents, persons legally responsibke fo
child’s care and such persons’ spouses in chiltenegnd abuse proceedings to last only as lorg as
child protective dispositional ordeseeMatter of Kole HH 84 A.D.3d 1518% Dept., 2011); Matter of
Patricia B, 61 A.D.3d 861 (2d Dept., 2009%ye. app. deniedl3 N.Y.3d 713 (2009); Matter of Andrew
Y., 44 A.D.3d 1063 (2d Dept., 2007); Matter of Cazel§, 38 A.D.3d 786 (2d Dept., 200Tye. app.
denied 9 N.Y.3d 805 (2007); Matter of Amanda WW3 A.D.3d 1256 (3d Dept., 2007); Matter of
Collin H., 28 A.D.3d 806 (3d Dept., 2006). Dispositions Inld protective cases includeter alia,
release of a child under supervision for one y&anject to a one-year extension, or placement of a
child until the next permanency hearing. Permanéeayings must be convened for children in foster
care, as well as children directly placed with tiess and other individuals, once they have bearare
for eight months and then every six months theeeseeFamily Court Act 881052, 1054, 1055, 1057,
1089. These time limits stand in sharp contragfiéaduration limits of family offense orders of
protection, which were extended by the Legislainr2003 to up to two years or, if aggravating
circumstances or a violation of an order of pratecare found, up to five yearSeeFamily Court Act
8842 [L. 2003, c. 579]. Orders of protection intogly, visitation and other civil proceedings in
Supreme and Family Court may last for specifiedaaisruntil the youngest child reaches majority.
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The Family Court Advisory and Rules Committee isgmsing this measure to create a Family
Court remedy for these deficiencies. First, theopsal would amend the termination of parental sght
and permanent neglect statutes, Family Court AB#&6d Social Services Law §384-b, to add
authority for the Family Court, for good cause afi&ing the birth parent notice and an opportutaty
be heard, to issue an order of protection in castjan with an order of disposition committing
guardianship and custody of the child. The ordeprofection may, among other conditions, prohibit
the birth parent from contact with the child and thild’s foster or pre-adoptive parent and may/fias
a period of up to five years or until the date dmach the youngest child turns eighteen, whicheser i
earlier. Second, the proposal would amend FamilyrCact 81089 to authorize such an order to be
issued as part of the disposition of a permanepayihg. Third, the proposal would amend Family
Court Act 81056 to add a condition to orders ot@ction in child protective proceedings requirihg t
respondent to stay awampter alia, from a “person with whom the child has been paiptemanded,
placed or released by the court...”

That children and their new families are sometimagitical need of these protections is clear
from experience in numerous cases. The Family Gdate had cases in which disturbed birth parents,
whose rights had been terminated, have contaci&ttamat their schools, followed them home from
school, accosted them when playing outside themrds) called them repeatedly on their cell-phones
and scared them at home upon having a third padgkon their door on a pretext. While not frequent
such instances cry out for legal remedies. Famitiesich situations should not be forced to pursue
criminal prosecutions as their only means of olmagimelief to keep their children and families safe

Fourth, similar to orders of protection in familffense cases, orders of protection issued in
child protective proceedings against individualovane related by blood or marriage to the child or
who were members of the child’s household at tine ©f the disposition would be authorized to last
up to two years or, or, upon findings of aggravatircumstances or a violation of an order of
protection, up to five years. Such orders couléxtended upon judicial review, with notice to all
affected parties, in the context of a permaneneyihg under Article 10-A of the Family Court Act or
other post-dispositional proceeding under Artidle The duration of orders against non-parents and
former members of the household, pursuant to sudhdivfour of section 1056 of the Family Court Act
would be unchanged, but the proposal would expfipiermit the restrained party to return to coort f
modification or vacatur of the order of protectigmon a showing of a substantial change of
circumstances. Concomitantly, orders of protectiopermanent neglect and other termination of
parental rights proceedings would be authorizeghésiods of up to five years. These provisions for
time-limited orders would, therefore, meet theicsims voiced by the Court of Appeals_in Matter of
Sheena .8 N.Y.3d 136 (2007), regarding lengthy orderpmiftection not subject to judicial scrutiny.

Finally, to optimize their effectiveness, the preglbwould require all of these orders of
protection to be entered onto the statewide rggistorders of protection and warrants. The regjstr
established pursuant to tRamily Protection and Domestic Violence Interventiect of 1994L. 1994,

C. 222, 224], has become an invaluable tool batlefe enforcement and the courts. With
approximately 2.7 million orders of protection hetdatabas#,and with the database connected to the
comprehensive national “Protection Order File” ni@iimed by the National Crime Information Center
(Federal Bureau of Investigation), the registrypedb assure informed judgments at all stages of
domestic violence cases. All too often, law enforeat does not take seriously reports of violatioihs

% Source: NYS Office of Court Administration Divisiaf Technology (Dec., 2014).
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orders of protection if the orders are not includadhe registry, thus leaving victims and their
families, even in cases of serious child abusénawit the shield of protection that the order should
provide. Further, if a court, in determining whatlan individual is suitable as a placement oratiat
resource for a child or should be able to visitwiite child in a neglect, abuse, custody or visitat
case, is not made aware of orders of protectiaressgainst the individual in child protective
proceedings, the child could suffer serious hangniScantly, legislation enacted in 2008 and ameohd
in 2009 requires the registry to be checked ifrathily and Supreme Court cases of child custody and
visitation, thus making the registry a criticallgportant resource in these cases as Bekl .2008, c.
595; L.2009, c. 295. All orders, including thosechild protective, permanency, permanent negledt an
other termination of parental rights proceedingsstnibe entered onto the registry in order for it to
provide the protection necessary for all victimgawhily violence. Law enforcement and courts need t
have confidence in the completeness and accuratye gésponses to their inquiries regarding bagh th
existence of outstanding orders, including possiblyflicting orders, and the parties’ histories of
orders of protection. It is essential that thesegibe complete — that is, that it include allendof
protection issued by all courts in family and irdite partner violence cases — in order for it télfits
purpose of protecting all individuals, includingldhen, from harm.

The importance of inclusion of these orders onréggstry cannot be overstated. Domestic
violence is often inextricably linked with child ade and victims of domestic violence in child abuse
and neglect cases, including victims who may bpaedents in these proceedings, require as much
protection from their abusers as in other proceglifi If a child neglect proceeding is brought against
the abuser, the order of protection issued to ptdteth the abuse victim and the children should
provide as much protection as orders of proteagssned in family offense and all other cases — a
principle that compels inclusion of the order oe slatewide domestic violence registry and,
consequently, on the Federal “Protection Order’ laigewell. That domestic violence and child abuse
frequently coexist in homes has been widely recghiwith estimates of the overlap ranging from
40% to 60%° Research has estimated that children are abusechte 1,500 times higher than the
national average in homes where domestic violemetsb preserit. Significantly, child sexual abuse
has also been closely correlated with domestiewicd. Therefore, inclusion of orders of protection
such cases on the registry will significantly acdsathe Legislature's goal of providing an integtate

37 Victims of domestic violence may not be chargedwthild neglect by reason of their children’s exresto
domestic violence, unless they have failed to égera minimum degree of care and unless the childereby
placed in imminent risk of impairment. NicholserScoppetta3 N.Y.3d 357 (2004). However, there are
respondents in neglect and abuse proceedings, whbemselves also victims of family offenses, whould be
able to obtain protection for themselves and tbleildren without the burden of initiating separtmily offense
proceedings in order to obtain this relief.

83ee'The Impact of Domestic Violence on Children: AfRet to the President of the American Bar
Association" (Amer. Bar Assoc., 1994), p. 18; "Diagtic and Treatment Guidelines on Domestic Viodriémer.
Medical Assoc.,19925ee alsiM, Fields, “The Impact of Spouse Abuse on Childiemd its Relevance in Custody
and Visitation Decisions in New York State,’Cdrnell J. of Law and Pub. Poli®d22, 224 (1994); A. JoneNgext
Time She’ll be Dea84 (1994) [citing, E. Stark and A. Flitcraft, "Wemand Children at Risk: A Feminist
Perspective on Child Abuse," 1&'l. J. Health Service4:97 (1988); L. McKibbenret al, "Victimization of
Mothers of Abused Children: A Controlled Study," Bddiatrics#3 (1989); L. WalkerThe Battered Woman
Syndromés9 (1984)].

39" The Violence Against Women Act of 1990: HearingsS 2754," Senate Committee on the Judiciary,
Report 1-545, 101st Cong., 2d Sess. 37 (1990)[aitdd Zorza, "Woman Battering: A Major Cause of
HomelessnessClearinghouse Revie{pecial Issue, 1991)].
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response in all family violence cases and of ptotgall victims of domestic abuse, both parentd an
children, from suffering further violence.

Enactment of this proposal would fill significardaggs in the current statutory framework
governing child welfare cases and would furtherfthelamental precept underlying the Federal and
New York StateAdoption and Safe Families Act®., that “the health and safety of children is of
paramount importanceSeeSocial Services Law 8384-b(1); 42 U.S.C. 88629B§ap70, 671(a).

Proposal

AN ACT to amend the family court act, the socialvszes law and the executive law, in relation to
orders of protection in termination of parentahtgproceedings, child protective proceedings
and permanency hearings regarding children freeddoption

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 634 of the family court actaasended by chapter 666 of the laws of 1976,

is amended to read as follows:

8634. Commitment of guardianship and custody; &rrtrders. The court may enter an order
under section six hundred thirty-one committing glnardianship and custody of the child to the

petitioner on such conditions, if any, as it degmoper._For good cause shown, the court may issue a

temporary order of protection or, upon dispositiamorder of protection to protect the child anel th

child's foster or pre-adoptive parent or parents@her designated members of the household in

which the child resides. The order may direct #spondent to observe reasonable conditions that

may include, among others, that the respondentsstay from the child and from the home, school,

business or place of employment of the child ordhitd’'s foster or pre-adoptive parent or paremts o

other designated members of the household in whelehild resides. Prior to issuing the order, the

court shall inquire as to the existence of anyothders of protection involving the parties andlsh

give the respondent notice and an opportunity tbdard. The court shall state its reasons on the

record for issuing the order. An order of protactissued under this section may remain in effect fo

a period of up to five years or until the youngestd reaches the age of eighteen years of age,

whichever is earlier. A violation of an order isdusnder this section may be addressed in accordance

with subdivision two of section one thousand seydwb of this chapter.

82. Subdivision (a) of section 1029 of the famibyd act, as amended by chapter 41 of the

laws of 2010, is amended to read as follows:
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(a) The family court, upon the application of amygon who may originate a proceeding
under this article, for good cause shown, may isstegnporary order of protection, before or after t
filing of such petition, which may contain any betprovisions authorized on the making of an order

of protection under section one thousand fiftyefithis article and must conform to all of the

requirements of that section. Prior to issuingnaperary order of protection under this section, the

court shall inquire as to the existence of anyotinders of protection involving the partidssuch

order is granted before the filing of a petitiordanpetition is not filed under this article withen
days from the granting of such order, the ordell flgavacated. In any case where a petition has bee
filed and an attorney for the child has been appedinsuch attorney may make application for a

temporary order of protection pursuant to the miavis of this section.

83. The opening unlettered paragraph and paradegmi subdivision 1, subdivisions 2 and 4
of section 1056 of the family court act, as amenaedhapter 483 of the laws of 1995, are amended

to read as follows:

1. The court may [make] issa@ order of protection in assistance or as a tiondbf any

other order made under this part. [Such] Priossuiing an order of protection under this sectio@, t

court shall inquire as to the existence of anyognders of protection involving the parties. Arder

of protection [shall] issued under this section me&yain in effect [concurrently with, shall expire

later than the expiration date of, and] for a pgad up to two years or, if the court finds aggtavag

circumstances as defined in paragraph (vii) of stifidn (a) of section eight hundred twenty-seven

of this act or if the court finds that the respamdeas violated an order of protection, a periodmfo

five years. The order of protectiomay be extended concurrently with, [such othedtlaerorder

[made]_issuedinder this [part] article or article ten-A of thast except as provided in subdivision

four of this section. The order of protection mayferth reasonable conditions of behavior to be
observed for a specified time by a person who ferbeghe court and is a parent or a person legally
responsible for the child's care or the spousb@phrent or other person legally responsiblerfer t

child's care, or both. Such an order may requiyesach person:

(a) to stay away from the home, school, businegdame of employment of the other spouse,

parent or person legally responsible for the chilthre, person with whom the child has been placed
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or released by the couwt the child, and to stay away from any other Bjelocation designated by

the court;

2. [The] Where theourt [may also] has determined, in accordanch thie requirements of

section one thousand seventeen, part two or, dEaple, sections one thousand fifty-two and one

thousand fifty-five of this article, taward custody of the child, during the term of éxaporaryorder

of protection_or order of protection, as applicabbdegleither] a suitable non-respond@airent[,] or [to

an] otherappropriate relative [within the second degreejwitable person, this award of custody may

be included in the order of protection or tempo@der of protection, as applicabMothing in this

section gives the court power to place or boardaoytchild or to commit a child to an institution o
agency. In making orders of protection, the colballsso act as to insure that in the care, praiacti

discipline and guardianship of the child his or feigious faith shall be preserved and protected.

4. The court may enter an order of protection ireejently of any other order made under this
part, against a person who was a member of thd’stnbusehold or a person legally responsible for

the child’s careas defined in section one thousand twelve offttiapter]_articleand who is no

longer a member of such household at the timeetithposition and who is not related by blood or
marriage to the child or a member of the child’s$&hold. An order of protection entered pursuant to
this subdivision may be for any period of time agte child’s eighteenth birthday and upon such
conditions as [the court deems necessary and ptogeotect the health and safety of the child and

the child’s caretaker] are authorized by subdivisioe of this section. The person restrained by the

order of protection may, upon a showing of a sutigihchange of circumstances, move for

modification or vacatur of the order

84. Section 1072 of the family court act, as amdrmechapter 437 of the laws of 2006, is

amended to read as follows:

81072. Failure to comply with terms and conditiohsupervision or order of protection.

1. If, prior to the expiration of the period of arder of supervision pursuant to section one thadisan
fifty-four or one thousand fifty-seven of this at&, a motion or order to show cause is filed that
alleges that a parent or other person legally mesipte for a child's care violated the terms and

conditions of an order of supervision issued urs@etion one thousand fifty-four or one thousand
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fifty-seven of this article, the period of the oraé supervision shall be tolled pending dispositod
the motion or order to show cause. If, after hegrihe court is satisfied by competent proof that t
parent or other person violated the order of supenv willfully and without just cause, the court

may:

(a) revoke the order of supervision [or of protefiand enter any order that might have been

made at the time the order of supervision or ofqmiion was made, or

(b) commit the parent or other person who willfudlyd without just cause violated the order

to jail for a term not to exceed six months.

2. Prior to the expiration of the period of an erdeprotection or temporary order of

protection issued pursuant to section six hundngti/tfour, one thousand twenty-nine, one thousand

fifty-six or one thousand eighty-nine of this aior subdivision thirteen of section three hundred

eighty-four-b of the social services law, a motasrorder to show cause may be filed that allegat th

a parent or other person legally responsible fdilal's care violated the terms and conditionsughs

order willfully and without just cause. If, afteedring, the court is satisfied by competent prbaf t

the parent or other person violated the order ofgation or temporary order of protection willfully

and without just cause, the court may:

(a) revoke or modify the order of protection or peErary order of protection and enter any

order that might have been made at the time suddr tvad been issued, or

(b) issue an order in accordance with sectionst éighdred forty-two-a or eight hundred

forty-six-a of this act.

85. Clause (D) of subparagraph (viii) of paragrapdf subdivision (d) of section 1089 of the

family court, as added by chapter 3 of the law20fi5, is amended to read as follows:

D. [The] In the case of a child who has not beeedrfor adoption, theourt may make an

order of protection in the manner specified byiseocbne thousand fifty-six of this [act] chapter
assistance or as a condition of any other ordeernader this section. The order of protection may
set forth reasonable conditions of behavior tolieeoved for a specified period of time by a person

before the court for the protection of the childi dine child's foster or pre-adoptive parent or pesre
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and other designated members of the householdichwihe child resides. Prior to issuing an order of

protection under this section, the court shall ireias to the existence of any other orders of

protection involving the parties and the childthe case of a child freed for adoption, the cdort,

good cause shown, may issue an order of proteditenting a person whose parental rights had been

terminated or surrendered to observe reasonabtiitmors enumerated therein in order to protect the

child and the child's foster or pre-adoptive pammarents and other designated members of the

household in which the child resides. The condgioray include, among others, that such person

shall stay away from the child and from the honebpsl, business or place of employment of the

child or the child’s foster or pre-adoptive parenparents or other designated members of the

household in which the child resides. The order ordy be issued after the person or persons

restrained by the order have been given noticeaanmmpportunity to be heard. The court shall state i

reasons on the record for issuing the order. Ircdse of a child freed for adoption or for whom a

termination of parental rights proceeding is pegdthe court may issue an order of protection or

temporary order of protection, as applicable, ioagance with subdivision thirteen of section three

hundred eighty-four-b of the social services lavwidlation of an order issued under this sectiory ma

be addressed in accordance with subdivision twseofion one thousand seventy-two of this chapter

86. Section 384-b of the social services law israded by adding a new subdivision 14 to

read as follows:

14. For good cause shown, the court may issue paiery order of protection or, upon

disposition, an order of protection to protect ¢thédd and the child's foster or pre-adoptive pamnt

parents and other designated members of the hddsehehich the child resides. The order may

direct the respondent to observe reasonable condithat may include, among others, that the

respondent stay away from the child and from thadwaschool, business or place of employment of

the child or the child’s foster or pre-adoptivegrdror parents or other designated members of the

household in which the child resides. Prior toiisguhe order, the court shall inquire as to the

existence of any other orders of protection invadvihe parties and shall give the respondent notice

and an opportunity to be heard. The court shalk sta reasons on the record for issuing the ovier.

order of protection issued under this section neayain in effect for a period of up to five years or

until the youngest child reaches the age of eightears of age, whichever is earlier. A violatidn o
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an order issued under this section may be addréssedordance with subdivision two of section one

thousand seventy-two of the family court act.

87. Subdivision 1 of section 221-a of the execulave, as amended by sections 14 and 67 of

part A of chapter 56 of the laws of 2010, is amehtteread as follows:

1. The superintendent, in consultation with thasibn of criminal justice services, office of
court administration, the state office for the gnetiton of domestic violence and the division for
women, shall develop a comprehensive plan for stebishment and maintenance of a statewide
computerized registry of all orders of protectiesued pursuant to articles four, five, six [amijht,

ten and ten-af the family court act, section 384-b of the sbservices lawsection 530.12 of the

criminal procedure law and, insofar as they invaliedims of domestic violence as defined by section
four hundred fifty-nine-a of the social servicew|a@ection 530.13 of the criminal procedure law and
sections two hundred forty and two hundred fiftptaf the domestic relations law, and orders of
protection issued by courts of competent jurisditin another state, territorial or tribal juristr,
special orders of conditions issued pursuant tpatdgraph (i) or (ii) of paragraph (o) of subdigrsi
one of section 330.20 of the criminal procedure ilesofar as they involve a victim or victims of
domestic violence as defined by subdivision ongeation four hundred fifty-nine-a of the social
services law or a designated witness or withessssdh domestic violence, and all warrants issued
pursuant to sections one hundred fifty-three agttdiundred twenty-seven of the family court act,
and arrest and bench warrants as defined in sugaing twenty-eight, twenty-nine and thirty of
section 1.20 of the criminal procedure law, ins@®isuch warrants pertain to orders of protection o
temporary orders of protection; provided, howetlesit warrants issued pursuant to section one
hundred fifty-three of the family court act pertaipto articles three[,] and seven [and ten] othsact
and section 530.13 of the criminal procedure laallstot be included in the registry. The
superintendent shall establish and maintain sugitrg for the purposes of ascertaining the existen
of orders of protection, temporary orders of protet warrants and special orders of conditionsl, an
for enforcing the provisions of paragraph (b) dbdivision four of section 140.10 of the criminal

procedure law.

88. This act shall take effect on the ninetieth afgr it shall have become a law.
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3. Conditional surrenders of parental rights
in Family and Surrogate’s Court
[D.R.L. 8112-b; F. C.A. 8262; Soc. Serv. Law §838384]

As noted by the Court of Appeals_in Matter of Ja@®N.Y.2d 651 (1995), the legislation
enacted in 1990 authorizing surrenders of the palreights of children to authorized child care
agencies to contain conditions including, amon@shdesignation of specific adoptive parents and
delineation of post-adoption contact, reflectedfttst recognition of “open adoptions” under New
York State LawSeel. 1990, c. 479. This legislation and its subsetamendments created a
framework to enable parents surrendering childoegiuthorized child care agencies for the purposes
of adoption to be able to seek judicial enforcenudraigreed-upon conditions to the extent that the
conditions comport with the children’s best intése$Vith detailed provisions for the birth paretas
receive notice of the consequences of their suetsndections 383-c and 384 of the Social Services
Law were designed to ensure that birth parents dvbelfully aware of the ramifications of their
surrenders and the remedies for enforcement afdhditions. Coupled with the provisions of
Domestic Relations Law 8112-b, which requires Hmaeements for post-adoption contact be
approved by the court as being in the childrens beerests in order to be legally enforceable, th
statutes were designed to provide judicial ovetdigét would fulfill the children’s best interests
through procedures that are fair to birth pareadgptive parents, authorized agencies and, most
important, the children.

Unfortunately, over two decades of experience mavealed all too many cases in which
these legislative goals have not been met and ichwhhat appeared to be plain terms of the statutes
have not been followed. All too frequently, birthArpnts have been induced to execute surrenders,
particularly extra-judicial surrenders, upon thsuasption that informal agreements or side lettérs o
understanding would be enforceable even thoughwieeg not presented to the Family or Surrogate’s
Court for approval and thus no approval was incaieal into any written court order. Although
surrenders of children in foster care must contaitices in “conspicuous bold print on the first gag
of the right to counsel, including the right to apped counsel if indigent, many birth parents
executing surrenders are unrepresented, partigi@darienders pursuant to Social Services Law §384
of children who are not in foster care, as wekkxssa-judicial surrenders of children both in and o
of foster care that are executed by birth mothdriéewn the hospital immediately after giving birth
SeeSocial Services Law §8383-c(5(8).

In light of these deviations from the clear intant letter of the statute, the Family Court
Advisory and Rules Committee is submitting a pr@bexplicitly requiring that all conditions

40 Notwithstanding Social Services Law §8383-c(5)éagtion 262 of the Family Court Act does not enateer
that statute in its list of categories of casewliich indigent parents have a right to counsehitrally, while Social
Services Law 8384 contains no reference to coutissl section is included in Family Court Act 828%{v). The
Committee’s proposal would correct both of theséssions. Significantly, in the case of extra-judigurrenders,
the right to appointed counsel for indigent parénimevenly implemented because such surrendemstdeeed to
approved by the Family or Surrogate’s Court tovitl” (or, in the case of surrenders of childraridster care, to
trigger the time-limit for irrevocability), even donditions contained within them must be courtrappd in order to
be enforceableSeeSocial Services Law §8383-c(6)(b); 384(4).
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accompanying surrenders, both of children in artcobéoster care, must be approved by the Family
or Surrogate’s Court as being in the child’s bestrests and the approval must be incorporatedainto
court order in order to be legally enforceable uhderscore the need for judicial oversight, the
proposal requires that, with respect to an extdijal surrender executed on or after the effective
date of the statute (January 1, 2015), an agreetesignating the prospective adoptive parent or
providing for post-adoption contact would only béagceable if, in addition to the requirements that
all parties consent in writing to the conditionsldhat the court determine that the agreementtisan
child’s best interests, two further conditions miostmet,.e., (i) the party or parties surrendering the
child attest in a sworn affidavit that it would &e undue hardship to appear in court to execute the
surrender; and (ii) the party or parties surremdgetihe child were represented by counsel and such
counsel was present at the execution of the sugrearttl informed the surrendering party or partfes o
the requirements for enforceability of the agreeimégreements for post-adoption contact between
the surrendered child and birth siblings and hibliiregs, where either the child and/or siblings or
half-siblings are 14 years of age or older, wolkdwise require their written consent in order & b
enforceable. A copy of the court order incorpoigtm agreement designating a prospective adoptive
parent or authorizing post-adoption contact mesgilien to all parties to the agreement. The
proposal would also correct the omissions in Fa@iyrt Act 8262 and Social Services Law 8384
with respect to the right to counsel for surrenugparents. Social Services Law 8383-c would be
added to the categories of cases for which theaeight to appointed counsel for indigent aduitd a
the provision regarding notice of the right to ceelnas well as notice of the right to supportive
counseling contained in Social Services Law §388atld be added to Social Services Law 8384(4).

The need for enactment of the Committee’s propgsiustrated by the case_of Matter of
Kaylee O.v.Michael O, 111 A.D.3d 1273 (3Dept., 2013). While deferring to the Family Cosirt’
determination that a post-adoption contact agreémeunld not be in the child’s best interests inttha
case, the Supreme Court, Appellate Division, hiedd the agreement would not be enforceable in any
event because it had not been approved by the andrincorporated into a court ordered adoption
agreement, as required by Domestic Relations Lal2-$il

Further, in Matter of the Adoption of Jaek rel.David B, 18 Misc.3d 397 (Fam. Ct., Monroe
Co., 2007), the Family Court, Monroe County, deddrfinalization of an adoption pending execution
of new surrenders by the child’s birth parents beeahe original extra-judicial surrenders, exegute
by birth parents, referred to an agreement for-pdsption contact, but neither the extra-judicial
surrenders nor the agreement had been presentsel Family Court for approval. The Court noted
that the proposed adoptive parents and birth pareténded the post-adoption contact agreement “to
be exempt from court review and not enforceableourt,” which it found “particularly troubling
because the birth parents did not have counsabeoalise the terms of the agreement are not
included in the surrender.” With no judicial revieivthe agreement, no attorney for the child had
been appointed, no best interests determinatiorbbad made and no clarity was offered as to the
extent of post-adoption contact contemplated taofalowing execution of the surrender but prior
to the adoption finalization. The existence of tmm@nforceable “side agreement” was deemed to
“cast[] a cloud over the surrenders themselvese Thurt stated:

...Agreements made outside of the surrender ingntinespecially made by birth parents
unrepresented by counsel, leave the court with awp af knowing whether impermissible
inducements contributed to the signing of the imsnt and leave the surrender open for
challenge in the future by the birth parents.
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It was precisely the need to avoid unenforceablenpermissibly induced side agreements in
adoptions that led the legislature to amend S&=avices Law 8384 to provide a procedure
for enforceable post-adoption agreements that baltre rights of the parents and proposed
adoptive parents within the context of the chillokést interestgeel. 2005, c. 3, eff. August
23, 2005). ...By defining the right to enforce padbption contact agreements and providing
judicial oversight to assure that agreements prertia child’s best interest, the statutory
framework has reduced or avoided possible litigatio

It is this court’s view that the parties are petmitted to agree to terms that contradict the
statutory requirements or the purpose of the stawitich is to clarify and protect the rights
of birth parents, prospective adoptive parentsm@ndote the best interests of the child.

Declining to accept the surrenders, the Court held:

The existence of an unenforceable side agreemepbkt-adoption contact made by
unrepresented parents, which has not been providibe court or reviewed by any court,
creates doubts as to whether the surrenders wewitkgly and voluntarily executed by the
birth parents. Moreover, the failure of the adopt@ency to apply to Erie County
Surrogate’s Court for approval of the surrendermsdhat there has been no best interest
review of the surrender.

Matter of Kaylee Ov. Michael O.and_Matter of the Adoption of Jaek rel.David B,
regrettably, were not isolated cases. Apparentlg agreements never presented to any court for
approval have become common practice statewidelaady thwart the clear intent of the
Legislature in enacting the conditional surrendewnsions of Social Services Law §88383-c and 384,
as well as the requirements for post-adoption ab@tgreements in Domestic Relations Law 8112-b.
Enactment of the Committee’s proposal would enseressary judicial oversight, thereby protecting
both the fairness of the surrender process fgraaties and the best interests of the childrenluach

Proposal

AN ACT to amend the domestic relations law and aog@rvices law, in relation to conditional
surrenders of parental rights in family and surtegacourt

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 112-b of thendstic relations law, as amended by
chapter 3 of the laws of 2005 and subdivision 8uwh section, as amended by chapter 41 of the laws

of 2010, are amended to read as follows:

1. Nothing in this section shall be construed whgrit the parties to a proceeding under this
chapter from entering into an agreement regardimgnecunication with or contact between an
adoptive child, adoptive parent or parents andth piarent or parents and/or the adoptive child's

biological siblings or half-siblings, provided, hewver, that such an agreement shall not be legally
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enforceable unless the judicial approval of theeanrent has been incorporated into a written order

entered by the court in accordance with subdivisiom of this section

2. Agreements regarding communication or contaiwvéen an adoptive child, adoptive
parent or parents, and a birth parent or paremtfabiological siblings or half-siblings of an
adoptive child shall not be legally enforceableesslthe terms of the agreement are incorporated int

a written court order entered in accordance wighgtovisions of this section. An agreement for

contact or communication between the child andhiser siblings or half-siblings where the child

and/or siblings or half-siblings are fourteen yeaarage or older shall not be enforceable unlesh su

child and such sibling or half-sibling consenthie agreement in writing.he court shall not
incorporate an agreement regarding communicati@oiact into an order unless the terms and
conditions of the agreement have been set forttritng and consented to in writing by the parties
to the agreement, including the attorney represgribie adoptive child. The court shall not enter a

proposed order unless the court in which the sdeewas executed or the cotirat approved the

surrender of the child determined and stated iariier that the communication with or contact
between the adoptive child, the prospective adegiarent or parents and a birth parent or parents
and/or biological siblings or half-siblings, as eggl upon and as set forth in the agreement, wauld b
in the adoptive child's best interests. Notwithdtag any other provision of law, a copy of the arde
entered pursuant to this section incorporatingothet-adoption contact agreement shall be given to

all parties who have agreed to the terms and dondibf such order.

With respect to surrenders executed on or aftaralgrl, 2015, an agreement regarding

communication or contact following an adoption idyoenforceable if approval of the agreement has

been incorporated into an order in conjunction witburrender executed before a judge; provided,

however, that an agreement regarding communicati@ontact following an adoption of a child

from an authorized agency made in conjunction waittextra-judicial surrender may be enforceable

if the following additional conditions have beentn{@ the party or parties surrendering the child

attest in a sworn affidavit that it would be an uedhardship to appear in court to execute the

surrender; and (ii) the party or parties surremdetihe child were represented by counsel and such

counsel was present at the execution of the sugreamt informed the surrendering party or parties

of the requirements for enforceability of the padbption contact agreement.
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82. Paragraph (iv) of subdivision (a) of sectio2 26 the family court act, as amended by

chapter 437 of the laws of 2006, is amended to asddllows:

(iv) the parent or person legally resgible, foster parent, or other person having playsic
legal custody of the child in any proceeding uralticle ten or ten-A of this act or section three

hundred fifty-eight-a, three hundred eighty-thre¢ghcee hundreeighty-four or three hundred eighty-

four-b of the social services law, and a non-custqehrent or grandparent served with notice
pursuant to paragraph (e) of subdivision two ofieadhree hundred eighty-four-a of the social

services law;

83. Paragraph (b) of subdivision 2 of section 3&3-the social services law, as amended by

chapter 41 of the laws of 2010 is amended to reddlws:

(b) (i) If a surrender instrument designates a partiquaason or persons who will adopt a
child, such person or persons, the child's birtleqzor parents, the authorized agency having care
and custody of the child and the child's attorijayy enter into a written agreement providing for
communication or contact between the child anctthiel's parent or parents on such terms and

conditions as may be agreed to by the parties. Suols and conditions shall be set forth in writing

and consented to in writing by the parties to tip@@ment, including the attorney representing the
child.

(ii) If a surrender instrument does not designate tecpkar person or persons who will adopt
the child, then the child's birth parent or pargtite authorized agency having care and custody of
the child and the child's attorney may enter intaeritten agreement providing for communication or

contact, on such terms and conditions as may le=ddo by the parties. Such terms and conditions

shall be set forth in writing and consented to mitimg by the parties to the agreement, includimg t

attorney representing the child.

(iii) Such agreement also may provide terms and condifar communication with or
contact between the child and the child's bioldgdalings or half-siblings, if any. If any suctbBng
or half-sibling is fourteen years of age or olderch terms and conditions shall not be enforceable

unless such sibling or half-sibling consents toageeement in writing.
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(iv) If the court before which the surrender instrumsmresented for approval determines
that the agreement concerning communication anthcois in the child's best interests, the court

shall approve the agreement and incorporate symtoegl into a written court order, a copy of which

shall be given to the partiel§ the court does not approve the agreement;oliet may nonetheless

approve the surrender; provided, however, thabttile parent or parents executing the surrender

instrument shall be informed that the agreemenbisnforceable in a court of law and shall be

given the opportunity at that time to withdraw surcstrument.

(v) Enforcement of any agreement prior to the adoptiaihe child shall be in accordance
with subdivision (b) of section one thousand fifitye-a of the family court act. Subsequent to the
adoption of the child, enforcement of any agreemséatl be in accordance with section one hundred

twelve-b of the domestic relations law.

84. Subdivision 4 of section 383-c of the sociaV®es law is amended by adding a new

paragraph (g) to read as follows:

(g) A surrender of a child, executed on or afteruday 1, 2015, which is made in conjunction

with an agreement containing conditions, includimgt, not limited to, identifying the prospective

adoptive parent or parents or prescribing commtioicar contact with the child and the adoptive

parent or parents and/or between the child andrigr biological siblings or half-siblings follomgj

the surrender and adoption of the child shall lecated before a judge; provided, however, that such

an agreement made in conjunction with an extragjatisurrender executed after such date may be

enforceable if the following conditions have beegt in addition to those delineated in paragraph (b)

of this subdivision: (A) the party or parties sumdering the child attest in a sworn affidavit that

would be an undue hardship to appear in court ézee the surrender; and (B) the party or parties

surrendering the child were represented by cowarsgkuch counsel was present at the execution of

the surrender and informed the surrendering parpadies of the requirements for enforceability of

the agreement.

85. Subparagraphs (ii) and (iii) of paragraph ({gubdivision 5 of section 383-c of the social

services law, as amended by chapter 41 of the#®810, are amended to read as follows:
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(i) that the parent is giving up all rights to leasustody, visit with, speak with, write to or
learn about the child, forever, unless the patisge agreed to different terms pursuant to

subdivision two of this section[,] and unless sterims are written in the surrender or are written i

an agreement approved by the court in an ordezdardance with such subdivisioor, if the parent

registers with the adoption information registerspecified in section forty-one hundred thirtykeig
d of the public health law, that the parent maygdetacted at anytime after the child reaches tke ag

of eighteen years, but only if both the parent #redadult child so choose;

(ii1) that the child will be adopted without therpat's consent and without further notice to
the parent, and will be adopted by any persontbietagency chooses, unless the surrender paper or

an agreement approved by the court in an ordezdardance with subdivision two of this section

contains the name of the person or persons whdwiddopting the child; and

86. Paragraph (b) of subdivision 2 aftem 384 of the social services law, as amended by

chapter 41 of the laws of 2010, is amended to asddllows:

(b) (i) If a surrender instrument designates a partiquéason or persons who will adopt a
child, such person or persons, the child's birtleiaor parents, the authorized agency having care
and custody of the child and the child's attorrjeyy enter into a written agreement providing for
communication or contact between the child anccthigl's parent or parents on such terms and

conditions as may be agreed to by the parties. &unts and conditions shall be set forth in writing

and consented to in writing by the parties to tipgament, including the attorney representing the
child.

(ii) If a surrender instrument does not designate tecpkar person or persons who will adopt
the child, then the child's birth parent or pargtite authorized agency having care and custody of
the child and the child's attorney may enter interiten agreement providing for communication or

contact, on such terms and conditions as may leeddo by the parties. Such terms and conditions

shall be set forth in writing and consented to iiting by the parties to the agreement, includimg t

attorney representing the child.

(iii) Such agreement also may provide terms and condifar communication with or

contact between the child and the child's bioldgdaling or half-sibling, if any. If the child cany
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such sibling or half-sibling is fourteen years géar older, [such terms and conditions] an

agreement for contact or communication betweerthiid and his or her siblings or half-siblings

shall not be enforceable unless such ¢huildling or half-sibling consents to the agreement

writing.

(iv) If the court before which the surrender instrutrgmpresented for execution approval,
determines that the agreement [concerning commitimicand contact] is in the child's best interests,

the court shall approve the agreement and incot@stech approval into a written court order, a copy

of which shall be given to the partidsthe court does not approve the agreement;dluet may

nonetheless approve the surrender; provided, hawehat the birth parent or parents executing the

surrender instrument shall be informed that the@ment is not enforceable in a court of law and

shall begiven the opportunity at that time to withdraw Isulestrument. Enforcement of any
agreement prior to the adoption of the child shalin accordance with subdivision (b) of sectior on
thousand fifty-five-a of the family court act. Selgsient to the adoption of the child, enforcement of
any agreement shall be in accordance with sectherhandred twelve-b of the domestic relations

law.

87. Subdivision 3 of section 384 of the social sy law, as amended by chapter 41 of the

laws of 2010, is amended to read as follows:

3. Instrument and intervention. (&he instrument herein provided shall be executet a

acknowledged [(a)](ipefore any judge or surrogate in this state hapirigdiction over adoption
proceedings, except that if the child is beingenalered as a result of, or in connection with, a
proceeding before the family court pursuant tackertien or ten-A of the family court act, the
instrument shall be executed and acknowledgedefiaimily court that exercised jurisdiction over
such proceeding and shall be assigned, wherevetigakle, to the judge who last presided over such
proceeding; or [(b)](ii}n the presence of one or more witnesses and at&dged by such witness

or witnesses, in the latter case before a notabjigar other officer authorized to take proof of
deeds, and shall be recorded in the office of twnty clerk in the county where such instrument is
executed, or where the principal office of sucthatized agency is located, in a book which such

county clerk shall provide and shall keep undel, sea
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(b) A surrender of a child, executed on or afteruday 1, 2015, which is made in conjunction

with an agreement containing conditions, includimgt, not limited to, identifying the prospective

adoptive parent or parents or prescribing commtioicar contact with the child and the adoptive

parent or parents and/or between the child andrigr biological siblings or half-siblings follomgj

the surrender and adoption of the child shall lecated before a judge; provided, however, that such

an agreement made in conjunction with an extragjatisurrender executed after such date may be

enforceable if the following conditions have beegt in addition to those delineated in paragraph (b)

of subdivision two of this section:

(i) the party or parties surrenderine child attest in a sworn affidavit that it idbe an

undue hardship to appear in court to execute thrersder; and

(ii) the party or parties surrendgrthe child were represented by counsel and suchsel

was present at the execution of the surrenderrdndhied the surrendering party or parties of the

requirements for enforceability of the agreement

(c) Such record shall be subject to inspection anthexation only as provided in

subdivisions three and four of section three huth@eenty-two of this title.

(d) Notwithstanding any other provision of law, if tharent surrendering the child for

adoption is in foster care, the instrument shakkkecuted before a judge of the family court.
(e) Whenever the term surrender or surrender instrumearsed in any law relating to the

adoption of children who are not in foster carshiall mean and refer exclusively to the instrument

[hereinabove] described in this subdivision the commitment of the guardianship of the perand

the custody of a child to an authorized agencyibyhherparents, parent or guardian; and in no case
shall it be deemed to apply to any instrument puipg to commit the guardianship of the person

and the custody of a child to any person other #raauthorized agency, nor shall such term or the
provisions of this section be deemed to apply fiastrument transferring the care and custody of a

child to an authorized agency pursuant to sechogethundred eighty-four-a of this chapter.

(f) (i) Any person or persons having custody of a chitdhe purpose of adoption through an

authorized agency shall be permitted as a matteglaf, as an interested party, to intervene in any

-129-



proceeding commenced to set aside a surrenderpiagto commit a guardianship of the person or
custody of a child executed under the provisionthisf section. Such intervention may be made

anonymously or in the true name of said person.

(ii) Any person or persons having custody for more thaive months through an authorized
agency for the purpose of foster care shall be piEinas a matter of right, as an interested péoty,
intervene in any proceeding commenced to set asgilgrender purporting to commit the
guardianship of the person and custody of a chitteted under the provisions of this section. Such
intervention may be made anonymously or in the trar@e of said person or persons having custody

of the child for the purpose of foster care.

(g) A copy of such surrender shall be given to [subBlsurrendering parent upon the
execution thereof. The surrender shall includef@elewing statement: "I, (hame of surrendering

parent), this___ day of : , haseived a copy of this surrender. (Signature of

surrendering parent)". Such surrendering parerit shi@cknowledge the delivery and the date of the

delivery in writing on the surrender.

(h) Where the parties have agreed that the surrendéibg&hsubject to conditions pursuant to

subdivision two of this section, the instrumentlshather state in plain language that:

(i) the authorized agency shalifiy the parent, unless such notice is expresslyad by
a statement written by the parent and appendediteioided in such instrument, the attorney for the
child and the court that approved the surrenddriwitventy days of any substantial failure of a

material condition of the surrender prior to theafization of the adoption of the child; and

(i) except for good cause shown, the authdragency shall file a petition on notice to the
parent unless notice is expressly waived by arsete written by the parent and appended to or
included in such instrument and the child’s attgrimeaccordance with section one thousand fifty-
five-a of the family court act within thirty day$ such failure, in order for the court to reviewcbu
failure and, where necessary, to hold a hearirgyiged, however, that, in the absence of suchgfjlin
the parent and/or attorney for the child may fielsa petition at any time up to sixty days after
notification of such failure. Such petition filegt b parent or attorney for the child must be fiterbr

to the adoption of the child; and
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(ii) the parent is obligated to provide the authed agency with a designated mailing
address, as well as any subsequent changes iraddoss, at which the parent may receive notices
regarding any substantial failure of a materialdibon, unless such notification is expressly wdive

by a statement written by the parent and apperaedihcluded in such instrument.

Nothing in this paragraph shall limit the noticetbe instrument with respect to a failure to
comply with a material condition of a surrenderseduent to the finalization of the adoption of the
child.

88. Subdivision 4 of section 384 of the social &y law, as amended by chapter 185 of the

laws of 2006, is amended to read as follows:

4. Upon petition by an authorized agency, a judgeefamily court, or a surrogate, may
approve such surrender, on such notice to suclopees the surrogate or judge may in his or her
discretion prescribe. If the child is being surreredi as a result of, or in connection with, a
proceeding before the family court pursuant tackertien or ten-A of the family court act, the petit
shall be filed in the family court that exercisedgdiction over such proceeding and shall be
assigned, wherever practicable, to the judge wéioplieesided over such proceeding. The petition
shall set forth the names and last known addreds@kpersons required to be given notice of the
proceeding, pursuant to section three hundred\eight-c of this title, and there shall be shown by
the petition or by affidavit or other proof satistfary to the court that there are no persons dtteer

those set forth in the petition who are entitlechdbice pursuant to such section. At the time #hat

parent appears before a judge or surrogate to txaod acknowledge a surrender or for the judge to

approve a surrender, the judge or surrogate sifalim such parent of the right to be represented by

legal counsel of the parent's own choosing andefight to obtain supportive counseling and of any

right to have counsel assigned pursuant to setiorhundred sixty-two of the family court act,

section four hundred seven of the surrogate's @vadedure act, or section thirty-five of the

judiciary law.No person who has received such notice and béemlefl an opportunity to be heard
may challenge the validity of a surrender apprgwaguant to this subdivision in any other
proceeding. However, this subdivision shall notlbemed to require approval of a surrender by a

surrogate or judge for such surrender to be vphayided, however, that an agreement made in

conjunction with a surrender that contains condgidncluding, but not limited to, identifying the
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prospective adoptive parent or parents or presaribommunication or contact with the child and the

adoptive parent or parents and/or between the ahitidhis or her biological siblings or half-sibléng

following the surrender and adoption of the chhdlsbe enforceable in a court of law only if the

requirements of subdivisions two and three of $leistion have been met

89. This act shall take effect on the first of Jayafter it shall have become a law.
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4. Adjournments in contemplation of dismissal ansp&inded
judgments in child abuse and neglect proceedings
[F.C.A. 881039, 1053, 1071]

Long-standing uncertainty regarding the consequeatadjournments in contemplation of
dismissal and suspended judgments in child pretegiioceedings has hindered the ability of the
Family Courts to utilize these important mechanisongesolving child protective cases without the
need for more drastic alternatives, such as otiofie foster care placements. The Family Court
Advisory and Rules Committee is, therefore, subngta proposal to clarify and fill gaps in the
statutory framework with respect to both of thepgams.

The proposal would make clear that an adjournnreabntemplation of dismissal may be
ordered either before the entry of a fact-findindes or before the entry of a final disposition. It
would maintain the current law permitting an adjouent in contemplation of dismissal to be
ordered upon the consent of the parties and chaldicsney prior to the entry of a fact-finding orde
Preserving the 1990 amendment to Family Court AGB8(e) that followed from the Court of
Appeals decision in Matter of Marie ,B52 N.Y.2d 352 (1984), if the Family Court findsialation
of the conditions of the adjournment and restanesnatter to the Family Court calendar, the parent
would be entitled to a fact-finding hearing on trgginal child abuse or neglect petition prior bet
case advancing to the dispositional stage. Elinmgahe confusing and overly limiting phrase “upon
a fact-finding hearing,” the proposal makes cléat tin adjournment in contemplation of dismissal
may instead be ordered ‘[a]fter the entry of a-faading order but prior to the entry of a
dispositional order” also upon motion by any pamyhe child's attorney. In such a case, the cdnsen
of the petitioner child protective agency and chkilattorney would not be required but both would
have a right to be heard regarding their posititm¢he event the matter is restored to the Family
Court calendar as a result of a violation of theditbons of the adjournment, the matter would
proceed to disposition no later than thirty daysrahe application to restore the matter to the
calendar, unless an extension for “good causerastgd by the Court. In all cases, the Family Court
would have to state reasons on the record for agijogia case in contemplation of dismissal.

The proposal also clarifies that an adjournmembintemplation of dismissal may be
extended for up to one year, either upon consetiteoparties and child’s attorney (if prior to fact
finding) or for good cause upon the respondentiseat (if after fact-finding and prior to
disposition). If a violation of the conditions dfet adjournment is alleged, the adjournment pegod i
tolled pending a determination regarding the alliegelation. Additionally, sixty days prior to the
expiration of the adjournment, the child proteciigency must submit a report to the Family Court,
parties and child’s attorney regarding compliandé the conditions. If there has been no violation
of the adjournment in contemplation of dismissal #re adjournment in contemplation of dismissal
has not been extended, the petition would be de@isetdssed and, in the case of a post-fact-finding
ACD, the fact-finding itself would be deemed vacatié the court finds a violation, the Family Court
may extend the ACD, possibly with new or differeanditions, or may restore the matter to the
calendar for fact-finding (for pre-fact-finding ACE) or for disposition (for post-fact-finding ACD's

During the period of the adjournment, the Familju@avould not be authorized to place the
child pursuant to Family Court Act 81055 and thgachment may not be conditioned upon the
child’s voluntary placement pursuant to Social 8®mw Law 8358-a. Except as necessary under
sections 1024 or 1027 of the Family Court Act,¢héd could not be removed from home during the
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adjournment period. These amendments are necessmiyt of the fact that children remanded or
placed in foster care, notwithstanding the adjoweninin contemplation of dismissal of the
underlying proceeding, are not eligible for Fedéoater care reimbursement under Title IV-E of the
Social Security Actit goes without saying that if the case warralgsissal following a period of
adjournment, the Court would not be able to firat tletention in the home would be contrary to the
child’s best interests, as is required by the NemkYState and FederAldoption and Safe Families
Acts for Federal foster care eligibilitgeeFamily Court Act 81027(b); Social Services Law 8§35
a(3); Public Law 105-89.

Like the provisions regarding adjournments in comkation of dismissal, the dispositional
alternative of suspended judgment in child protectiases has long generated confusion, because the
Family Court Act is largely silent regarding prooees for its issuance, as well as its ultimate
consequences. Similar to the amendments made b&@02006 to Family Court Act §633the
suspended judgment provisions applicable to perntareglect cases, the proposal would amend
Family Court Act 81053 to require that the ordespanding judgment contain the duration, terms
and conditions of the order. The order would aésquire a warning in conspicuous print that failure
to comply may lead to its revocation and to isseasfcany other order of disposition that might have
been made under Family Court Act 81052 at the thregudgment was suspended. A copy of the
order must be furnished to the respondent.

The proposal would add clarity regarding procedaggsicable when a parent has
successfully complied with the conditions of a ®rsped judgment. The order suspending judgment
must include a date for a review by the Court aadigs of the parent’'s compliance no later than 30
days prior to the expiration of the suspended juslgnperiod. In addition to the existing
requirements for progress reports 90 days aftaarse of the order and as ordered by the Court, the
proposal would require a report no later than 6@ gaior to the suspended judgment’s expiration.

Consistent with the observation of the Supreme Céypellate Division, Third Department,
in Matter of Baby Girl W,.245 A.D.2d 830 (3d Dept., 1997), the Committgetgposal provides that
at the end of a successful period of a suspendigpijant, the underlying order of fact-finding would
not automatically be vacated; nor would the reparthe Statewide Central Register of Child Abuse
and Maltreatment automatically be sealed or expdingather, as in Matter of Makynli NL7
Misc.3d 1127(A), 2007 N.Y.Slip Op. 52162 (Fam. Gtgnroe Co., 2007) (Unreported), the parent
could apply to the Family Court, pursuant to Famtityurt Act 81061, for an order vacating the order
of fact-finding and dismissing the proceeding in@dance with subdivision (c) of section 1051 of
the Family Court Act on the ground that the aidh&f Court is no longer required and that the
dismissal would be in the children’s best intereSee alsMatter of Crystal S.74 A.D.3d 823 (¥
Dept., 2010); Matter of Araynah.B34 Misc.3d 566, 939 N.Y.S.2d 239 (Fam. Ct., lsi@p., 2011).
Such a dismissal would then provide the parent gitlunds to seek administrative relief in terms of
sealing or expungement of the State Central Regisport. As the Family Court, Monroe County,
noted in its earlier opinion in the case,

[A] suspended judgment neither condones Resporgleratlectful action, nor does it
necessarily eradicate the finding. [Citation ondijte

41 seel. 2005, c. 3: L. 2006, c. 437.
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Matter of MN 16 Misc.3d 499, 506 (Fam. Ct., Monroe Co., 208mnificantly, it is the

requirement of this procedural step,, the motion under Family Court Act 81061, thatidguishes
the outcome of a successful suspended judgmenttirabhof an adjournment in contemplation of
dismissal. A suspended judgment may thus be aroppate disposition in cases in which the Court
determines that a full dismissal of the proceedimgsuding vacatur of the fact-finding, should not
be automatic.

Concomitantly, the Committee’s proposal amendgtbeedures to be followed in the event
that the parent does not comply with the conditioihg suspended judgment. While chapter 519 of
the Laws of 2008 amended Family Court Act 8105&{ajarify that a disposition of suspended
judgment may not be combined with that of placenodéiat child, there may be cases where a
temporary removal of a child may be necessary penitie outcome of a motion or order to show
cause alleging a violation of a suspended judgnidnis, just as a Family Court may remove a child
from home if necessary for the child’s protecti@m@ing disposition of a child protective
proceeding, pursuant to Family Court Act §1027(j@)80, too, the Committee’s proposal would
permit the convening of a hearing and, if needeel t¢mporary removal of child from his or her
home pending the resolution of a violation procegdi

The Committee’s proposal provides needed clarityath the provisions regarding
adjournments in contemplation of dismissal anddisposition of suspended judgment, thus
enhancing the usefulness of these options forabalution of child abuse and neglect proceedings in
Family Court. Both of these options are criticathportant to promote and preserve the well-being
of children and their families by providing oppariiies for families to access services in order to
repair the problems that precipitated court actuithout the disruption and, all too often, the treau
of out-of-home placement.

Proposal

AN ACT to amend the family court act, in relatianadjournments in contemplation of dismissal and
suspended judgments in child protective proceedmgse family court

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 1039 of the family court actae®nded chapter 707 of the laws of 1975,
subdivisions (a), (b), ( ¢), (d) and (e) as amergedhapter 41 of the laws of 2010 and subdivision
(f) as amended by chapter 6010f the laws of 138&mended to read as follows:

81039. Adjournment in contemplation of dismissa).({) Prior to [or upon] the entry Gt
fact-finding [hearing] orderthe court mayipon a motion by [the petitioner with the consefrthe
respondent and] any party thre child's attorney with the consent of all gggtand the child’s

attorney or upon its own motion with the consent of [tledifioner, the respondent] all partiasd
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the child's attorney, order that the proceedinfJaeljourned in contemplation of dismissal.[" Under

no circumstances shall the court order any pargptsent to an order under this section]

(ii) After entry of a fact-finding order but priao the entry of a dispositional order, the court

may, with consent of the respondent and upon mati@ny party or the child’s attorney or upon its

own motion without requiring the consent of theitp@ter or attorney for the child, order that the

proceeding be adjourned in contemplation of disahisEhe petitioner, respondent and attorney for

the child have a right to be heard with respe¢hémotion

(iii) The court may make [such] ander_under this sectiamly after it has apprised the

respondent of the provisions of this section ansl satisfied that the respondent understands the

effect of such provisions. Under no circumstandesd| she court order any party to consent to an

order under this section. The court shall statecisons on the record for ordering an adjournmment

contemplation of dismissal under this section.

(b) An adjournment in contemplation of dismissahimsadjournment of the proceeding for a

period not to exceed one year with a view to ulterdismissal of the petition in furtherance of

justice._In the case of an adjournment in contetigriaof dismissal after the entry of a fact-finding

order, such dismissal includes vacatur of the fiacting order.

(i) Upon the consent of the petitioner, the respondedtthe child's attorney, the court may

issue an order extending [such] teriod_of an adjournment in contemplation of dissai issued

pursuant to paragraph (i) of subdivision (a) o$ thection prior to the entry of a fact-finding arét

such time and upon such conditions as may be dgestathe parties.

(ii) For good cause shown and with the consenhefréspondent, the court may, on its own

motion or on motion of any party or the attorneytfie child and after providing notice and an

opportunity to be heard to all parties and theradp for the child, issue an order extending an

adjournment in contemplation of dismissal issueyant to paragraph (ii) of subdivision (a) of this

section after entry of a fact-finding order for Buigne and upon such conditions as may be in the

best interests of the child or children who areghigjects of the proceeding.
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(iii) The court shall state its reasons on the r@dor extending an adjournment in

contemplation of dismissal under this subdivisiagluding its reasons for changes in the terms and

conditions, if any.

(c) [Such]_Theorder [may] shalinclude terms and conditions [agreeable to thégsaand to

the court, provided that such terms and conditiam§jrtherance of the best interests of the cbild

children who are the subjects of the proceedingsdwadl include, but not be limited ta,requirement

that the child and the respondent be under thergigpgmn of a child protective agency during the

adjournment period. Except as provided in subdivigy) of this section, an order pursuant to

section one thousand seventeen, or section oneahddifty-five of this article shall not be made i

any case adjourned under this section; nor shalder under this section contain a condition

requiring the child or children to be placed voaniy pursuant to sections three hundred fifty-eigh

and three hundred eighty-four-a of the social sexviaw.In any order issued pursuant to this
section, [such agency] the petitiorstrall be directed to make a progress report tadoet, the

parties and the child's attorney on the implemeontadf such order, no later than ninety days dfter
issuance of such order[, unless the court detesrihma the facts and circumstances of the case do

not require such reports to be made] and shall gubneport pursuant to section one thousand fifty-

eight of this article no later than sixty days ptio the expiration of the orderhe [child protective

agency] petitioneshall make further reports to the court, the paréind the child’s attorney in such

manner and at such times as the court may direct.

(d) Upon application of the respondent, the petgif,] orthe child's attorney or upon the
court's own motion, made at any time during theatlon of the order, if the child protective agency
has failed substantially to provide the respondétit adequate supervision or to observe the terms
and conditions of the order, the court may dirketc¢hild protective agency to observe such terms
and conditions and provide adequate supervisionay make any order authorized pursuant to

section two hundred fifty-five or one thousandefgh-aof this act.

(e) [Upon application of] If, prior to the expirati of the period of an adjournment in

contemplation of dismissal, a motion or order towgltause is filed byhe petitioner or the child's

attorney or upon the court's own motion, made wttiame during the duration of the order, [the] that

alleges a violation of the terms and conditionthefadjournment, the period of the adjournment in
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contemplation of dismissal is tolled as of the d#tsuch filing until the entry of an order dispogi

of the motion or order to show cause. Toart may revoke the adjournment in contemplatibn

dismissal andestore the matter to the calendar or the couytewtend the period of the adjournment

in contemplation of dismissal pursuant to subdongib) of this sectionf the court finds after a

hearing on the alleged violatidhat the respondent has failed substantially seole the terms and

conditions of the order or to cooperate with theesuising child protective agency. [In such event]

Where the court has revoked the adjournment inecoplation of dismissal and restored the matter

to the calendar:

(i) in the case of an adjournment in contemplatbdismissal issued prior to the entry of a

fact-finding ordey unless the parties consent to an order pursaa#dion one thousand fifty-one of

this [act]_articleor unless the petition is dismissed upon the aursfethe petitioner, the court shall
thereupon proceed to a fact-finding hearing unklisrarticle no later than sixty days after [sudig t

application to restore the matter to the calendgialess such period is extended by the court fodgo

cause shown; or

(i) in the case of an adjournment in contemplatddismissal issued after the entry of a

fact-finding order, the court shall thereupon pextéo a dispositional hearing under this article no

later than thirty days after the application taees the matter to the calendar, unless such pesiod

extended by the court for good cause shown

(iii) The court shall state its reasons on the rédor revoking an adjournment in

contemplation of dismissal and restoring the mattehe calendar under this subdivision.

(f) If the proceeding is not [so] restored to tladeadar as a result of a finding of an alleged

violation pursuant to subdivision (e) of this sentand if the adjournment in contemplation of

dismissal is not extended pursuant to subdivisrof this sectionthe petition is, at the expiration

of the adjournment in contemplation of dismigsatiod, deemed to have been dismissed by the court

in furtherance of justice [unless an applicatiopesding pursuant to subdivision (e) of this segtio

If [such application is granted] the court findgialation pursuant to subdivision (e) of this senti

the petition shall not be dismissed and shall prdda accordance with the provisions of such

subdivision (e).
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(9) Notwithstanding the provisions of this sectidgra motion or order to show cause is filed

alleging a violation pursuant to subdivision (e}l section and the court finds that removahef t

child from the home is necessary pursuant to sectie thousand twenty-seven of this article during

the pendency of the violation motion or order towsltausethe court[,] may, at any time prior to

dismissal of the petition pursuant to subdivisifjnigsue an order authorized pursuant to sectien o

thousand twenty-seven of this article. Nothinghiis section shall preclude the child protective

agency from taking emergency action pursuant tbseone thousand twenty-four of this article

where compelled by the terms of that section.dftlolation is found and the matter is restoreth®

calendar, the court may make further orders in@egwe with subdivision (e) of this section

82. Section 1053 of the family court act, as adaedhapter 962 of the laws of 1970 and

subdivision (c) as amended by chapter 41 of the w2010, is amended to read as follows:

§1053. Suspended judgment. (a) Rules of court deéilie permissible terms and conditions
of a suspended judgment. These terms and condglwadkrelate to the acts or omissions of the

parent or other person legally responsible forctme of the child.

(b) The maximum duration of any term or conditidrasuspended judgment is one year,
unless the court finds at the conclusion of thaiope upon a hearing, that exceptional circumstance

require an extension thereof for a period of upriadditional year. The court shall state itsoras

on the record for extending a period of suspendddment under this subdivision, including its

reasons for changes in the terms and conditiomsyif

(c) Except as provided for herein, in any ordenésspursuant to this section, the court may
require the child protective agency to make pragreports to the court, the parties, and the shild'
attorney on the implementation of such order. Whieeeorder of disposition is issued upon the
consent of the parties and the child's attornesh sigency shall report to the court, the partiestha
child's attorney no later than ninety days afterifsuance of the order, unless the court deteemine

that the facts and circumstances of the case deeqgatre such report to be made.

(d) The order of suspended judgment must set fhethduration, terms and conditions of the

suspended judgment, and must contain a date céotamncourt review not later than thirty days prio

to the expiration of the period of suspended juduiriehe order of suspended judgment also must
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state in conspicuous print that a failure to oliwydrder may lead to its revocation and to the

issuance of any order that might have been matie dime judgment was suspended. A copy of the

order of suspended judgment must be furnishedetogspondent.

(e) Not later than sixty days before the expiratbthe period of suspended judgment, the

petitioner shall file a report, pursuant to secitime thousand fifty-eight of this article, with the

family court and all parties, including the respentdand his or her attorney, the attorney for thiklc

and intervenors, if any, regarding the respondentispliance with the terms of the suspended

judgment. The report shall be reviewed by the conrthe scheduled court date. Unless a motion or

order to show cause has been filed prior to thératxpn of the period of suspended judgment

alleging a violation or seeking an extension offieaod of the suspended judgment, the terms of the

disposition of suspended judgment shall be deemtsfisd. In such event, the court’s jurisdiction

over the proceeding shall be terminated. Howewerotrder of fact-finding and the presumptive

effect of such finding upon retention of the repafrsuspected abuse and neglect on the state kcentra

register in accordance with paragraph (b) of subitim eight of section four hundred twenty-two of

the social services law shall remain in effect saléhe court grants a motion by the respondent to

vacate the fact-finding pursuant to section oneishad sixty-one of this article.

83. Section 1071 of the family court act, as amdrmechapter 437 of the laws of 2006, is

amended to read as follows:

81071. Failure to comply with terms and conditiohsuspended judgment. If, prior to the
expiration of the period of the suspended judgmentotion or order to show cause is filed that
alleges that a parent or other person legally mesipte for a child's care violated the terms and
conditions of a suspended judgment issued undéposeamne thousand fifty-three of this article, the

period of the suspended judgment shall be tolleof &se date of such filingending disposition of

the motion or order to show cause. If a motionrdeoto show cause alleging a violation has been

filed and the court finds that removal of the cHiloin the home pending disposition of the motion or

order to show cause is necessary pursuant to semm thousand twenty-seven of this article, the

court may issue an order pursuant to such sechierttibusand twenty-seven. Nothing in this section

shall preclude the child protective agency fromrtglemergency action pursuant to section one

thousand twenty-four of this article where compklhy the terms of that sectialf. after ahearing
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on the alleged violatigrthe court is satisfied by competent proof thatgharent or other person

violated the order of suspended judgment, the coast revoke the suspension of judgment and enter

any order that might have been made at the timgnpeaht was suspended or may extend the period

of suspended judgment pursuant to subdivision f(bgction one thousand fifty-three of this article.

The court shall state its reasons for revokingxéemding a period of suspended judgment under this

section

84. This act shall take effect on the ninetieth afagr it shall have become a law.
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5. Stays of administrative fair hearinggameling
reports of child abuse or maltreatment
[F.C.A. 881039, 1051; Soc. Serv. L.§822422(8), 424-a(1)]

Two parallel systems, one judicial and one admmaitiste, coexist to determine the validity of
reports of suspected child abuse or maltreatmentticted in the statewide central registry. Because
these systems operate on different tracks witleifit time-frames, they sometimes produce
disparate results that can be extremely harmftiieachildren and families involved. Because fair
hearings are being held in increasing numbers atidgreater dispatch than in the past, the problem
of harmful, disparate results has escalated. ThalfF&ourt Advisory and Rules Committee is
proposing this measure to ensure that, in casehich parallel Family Court and administrative
proceedings are in progress, the administrativehigaring process would not precipitously advance
without awaiting the outcome of the Family Courtttea

Under existing law, a report of suspected childsagbor maltreatment that is determined upon
investigation to be supported by some credibleesvié may form the basis for a child protective
petition in Family Court pursuant to Article 10tbe Family Court Act. In accordance with the due
process protections afforded by the Family Coutt Adges of the Family Court may make findings
of child abuse or neglect by a preponderance oétidence or, in particularly serious cases, may
make findings of severe or repeated child abusgdar and convincing evidence. Once findings are
made, cases proceed to disposition, which resufisal determinations of whether children are in
need of protectiorSeeFamily Court Act 881047, 1051, 1052. Alternativedy consent of the
parties, cases may be adjourned in contemplatiaiisafissal for a period not to exceed one year
upon designated terms and conditions which, if dedpwith, result in dismissal of the proceedings.
SeeFamily Court Act 881039, 1039-a.

Existing law permits individuals, who are the sulgeof reports of suspected child abuse or
maltreatment, to challenge those reports adminiisglsg by requesting that the findings be amended,
even while Family Court proceedings are pendindadn, the subjects of reports are required to
request such amendments within 90 days of beinfetthat the child protective agency has found
the report to be “indicatedi’e., supported by credible evidence. The investigatimtyl protective
agency must send the relevant records to the Naw State Office of Children and Family Services
(OCFS) within 20 days of a request by OCFS and OQESt make its determination regarding the
request to amend within 15 days of receiving tloemds.SeeSocial Services Law 8422(8). Reports
reviewed and determined by OCFS not to be indichyed fair preponderance of the evidence must
be amended to be “unfounded,” which would preclind# use in court or for any purpose other than
limited use by child protective agencies in subsedinvestigationsSeeSocial Services Law
8422(5). If OCFS declines to amend the report wi80 days, or if the report is found upon the
agency’s review to be supported by a fair prepamaess of the evidence, the report may be the
subject of a fair hearing at which the agency hasourden of sustaining the report (or, as the case
may be, supporting its disclosure as reasonaldya@lto employment) by a preponderance of the
evidenceSeeMatter of Lee T.Tv. Dowling, 87 N.Y.2d 699 (1996).

In many, if not most, cases, the Family Court pealbeg has concluded prior to the resolution
of the administrative review and fair hearing psscdndeed, the Legislature clearly contemplated
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that the administrative process would be informgditd, in cases in which a judicial adjudication
has been made, bound by the results of the jugomeeding. Section 422(8)(b) of the Social
Services Law provides that the fact that the Fa@dowrt has made a finding of child abuse or neglect
regarding an allegation forming the basis of a repbchild abuse or maltreatment creates an
“irrebuttable presumption” that a fair preponderan€ the evidence supports the allegation. A
Family Court finding is thus conclusive proof bgtsite of the fact that a report is “indicated” aasl,
noted, is dispositive as well of whether an alleaof abuse or neglect against the subject of the
report (the “Respondent” in the Family Court pratiag) has been proven by a preponderance of the
evidence or, in cases of severe or repeated dbildea by the higher level of clear and convincing
evidence. The conclusive effect of a Family Coumtlihg was recognized by the Supreme Court,
Appellate Division, First Department in McReynold<City of New York 18 A.D.3d 316 (% Dept.,
2005),leave app. deniedy N.Y.3d 707 (2005)ert. dismissed sub nokicReynoldsy. Office of
Children and Family ServiceS46 U.S. 1027 (2005). (Family Court abuse findingports retention

of maltreatment reports on State Central Register).

However, in some cases the Family Court proceedisgll pending when the statutory
deadline looms for resolution of the administratiwecess. Unfortunately, the statute is silent on
what impact the pendency of an unresolved FamilyrCzase should have on the administrative
process. This has led to anomalous results, inojucases in which the administrative review or fair
hearing resulted in a determination that the relpadt been “unfounded,” although the Family Court
ultimately determined the case to be fully proveder Article 10 of the Family Court Act. One
disturbing example was an adoption case in whietptiospective adoptive parent received a
clearance from the child abuse registry, even thalg had been adjudicated in Family Court for
child abuse. In some instances in which the adinatige amendment of the report as “unfounded”
has occurred prior to the adjudication of the Fai@iburt proceeding, the conversion of the report to
“unfounded” has precluded its admissibility in #emily Court proceeding, notwithstanding its clear
admissibility pursuant to Family Court Act 81046¢@) In other cases, the administrative process has
operated entirely without reference to the Famibyf process, with administrative law judges
unaware that Family Court judges have made adjtidicathat should, in fact, trigger the
irrebuttable presumption that such reports aretanbated (“indicated”).

The Committee is proposing a simple solution te t@nundrum that is designed to
harmonize the administrative and judicial proces$hs proposal would amend sections 22(4),
422(8) and 424-a(1) of the Social Services Lawrtwigle that where a proceeding pursuant to
Article 10 of the Family Court Act is pending inrRdly Court with respect to a child named in a
child abuse or maltreatment report, the time pearfod amendments and for requesting and resolving
fair hearings should not begin to run until the Bar@ourt matter has been concluded. The
administrative process must, therefore, await padigion of the Family Court proceeding or the
conclusion of a period of an adjournment in contiaxtingn of dismissal of the Family Court case,
whichever occurs later. Further, where a Familyr€proceeding is pending, the local child
protection agency (the Petitioner in the Family @ooatter) must provide the NYS OCFS with
copies of pleadings and court orders and must réipeistatus of the action. NYS OCFS would then
be required to defer its administrative review datermination until the conclusion of the Family
Court case. Additionally, conforming amendmentsraaele to Social Services Law §8422(8) and
424-a to incorporate the “fair preponderance ofeidence” standard of Social Services Law 8424-
a(1)(e)(iv) enacted by chapter 323 of the LawsG&f&
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These requirements for an automatic stay, traméfieecessary records and status reports will
prevent the administrative and judicial processes foperating at cross-purposes and will avoid
inconsistent results. In ensuring that administeairocesses will be resolved with the benefit of
knowledge of the outcome of the Family Court caaesd,in protecting the admissibility of necessary
records in Family Court, this proposal will sigodntly further the goals of justice and accuracy in
both the administrative and judicial realms.

Proposal

AN ACT to amend the family court act and the sosg&lvices law, in relation to administrative fair
hearings regarding reports of child abuse or netitnent in the state central registry

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Section 1039 of the family court acnsended by adding a new subdivision (h) to

read as follows:

(h) The petitioner shall notify the office of chih and family services, in accordance with

sections 422 and 424-a of the social servicesdaihe outcome of an adjournment in

contemplation of dismissal pursuant to this sectimcluding dismissal of the petition upon

expiration of the adjournment or, where the proaegtas been restored to the calendar, of any

proceedings under this article following such resion.

§2. Section 1051 of the family court act is amenigddding a new subdivision (g) to read

as follows:

(a) The petitioner shall notify the office of chitth and family services, in accordance with

sections 422 and 424-a of the social servicesdhany findings of abuse or neglect and of any

orders of dismissal entered pursuant to this sectio

83. Paragraph (a) of subdivision 4 of section 2thefsocial services law, as added by

chapter 473 of the laws of 1978, is amended to asddllows:

(a) Except as provided in paragraph (c) of subdixiswo of section four hundred
twenty-four-a of this chapter and in paragraphofithis subdivision, any appeal pursuant to this
section must be requested within sixty days afterdate of the action or failure to act complained

of. However, where a proceeding pursuant to arterbeof the family court act is pending with

respect to a child named in a child abuse or nalhrent report that is the subject of an appeal
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pursuant to sections four hundred twenty-two or faundred twenty-four-a of this chapter, the

period to request an appeal shall not commencepamnging appeal shall be stayed and the appeal

shall not be determined until the disposition aflséamily court proceeding or until the conclusion

of the period of any adjournment of such proceedincpntemplation of dismissal, whichever is

later.

84. Paragraphs (a) and (b) of subdivision 8 ofiseet22 of the social services law,
paragraph (a) as amended by chapter 323 of thedb@@08 and paragraph (b) as amended by

chapter 12 of the laws of 1996, are amended toasddllows:

(a)(i) At any time subsequent to the completiothef investigation but in no event later than
ninety days after the subject of the report isfreatithat the report is indicated the subject may
request the commissioner to amend the record akthart. If the commissioner does not amend the
report in accordance with such request within ryigietys of receiving the request, the subject shall
have the right to a fair hearing, held in accor@anih paragraph (b) of this subdivision, to
determine whether the record of the report in #h@ral register should be amended on the grounds
that it is inaccurate or it is being maintainecgimanner inconsistent with this title. Where a

proceeding pursuant to article ten of the familyrt@ct is pending with respect to a child named in

the child abuse or maltreatment report that istigect of a request to amend under this sectien, t

ninety-day period to request an amendment of therteind the ninety-day period for the

commissioner to amend the report shall not commandeany pending request to amend the report

shall be stayed until the disposition of such fgmdurt proceeding or until the conclusion of the

period of any adjournment of such proceeding inemplation of dismissal, whichever is later.

(i) Upon receipt of a request to amend the readra child abuse and maltreatment report
the office of children and family services shalhmediately send a written request to the child
protective service or the state agency which wsgaesible for investigating the allegations of abus
or maltreatment for all records, reports and othirmation maintained by the service or state
agency pertaining to such indicated report. Theiseior state agency shall as expeditiously as
possible but within no more than twenty working slay receiving such request, forward all records,
reports and other information it maintains on sunchicated report to the office of children and

family services, including a copy of any petitiamdecourt order or orders with respect to a
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proceeding pursuant to article ten of the familyrt@ct either pending or disposed of regardindnsuc

report. Where a proceeding pursuant to articlefd¢he family court act is pending regarding aahil

named in the child abuse or maltreatment repottishthe subject of a request to amend under this

section, the child protective service or state ageas applicable, shall report the status of émeilfy

court proceeding to the office of children and figmsiervices, which shall defer its review and

determination pending the disposition of the prdassg or conclusion of any period of adjournment

of the proceeding in contemplation of dismissaliclvbver is later. Immediately upon the disposition

of the proceeding or conclusion of any adjournniembntemplation of dismissal, the child

protective service or state agency, as applicabia] report the disposition of the proceeding or

outcome of the adjournment in contemplation of dssal, to the office of children and family

services The office of children and family services sledlexpeditiously as possible but within no
more than fifteen working days of receiving suchenals from the child protective service or state
agency, review all such materials in its possesswmterning the indicated report and determine,
after affording such service or state agency eorestsle opportunity to present its views, whether
there is a fair preponderance of the evidencentbtfiat the subject committed the act or acts odich
abuse or maltreatment giving rise to the indicaggubrt and whether, based on guidelines developed
by the office of children and family services plastto subdivision five of section four hundred
twenty-four-a of this title, such act or acts cobklrelevant and reasonably related to employmfent o
the subject of the report by a provider agencyledsed by subdivision three of section four
hundred twenty-four-a of this title, or relevantiaeasonably related to the subject of the report
being allowed to have regular and substantial @mtéh children who are cared for by a provider
agency, or relevant and reasonably related togheoaal or disapproval of an application submitted
by the subject of the report to a licensing ageasyjefined by subdivision four of section four

hundred twenty-four-a of this title. In determiniwtether there is a fair preponderance of the

evidence that the subject committed the act orafathild abuse or maltreatment giving rise to the

indicated report, the fact that there is a famdunt finding of abuse or neglect against the subpec

regard to an allegation contained in the reportl sheate an irrebuttable presumption that the

allegation is substantiated by a fair preponderaft¢ile evidence.

(iiN) If it is determined at the review held pursiido this paragraph (a) that there is no

credible evidence in the record to find that thiejesct committed an act or acts of child abuse or
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maltreatment, the [department] office of childrew d&amily serviceshall amend the record to

indicate that the report is "unfounded" and ndtify subject forthwith.

(iv) If it is determined at the review held purstitmthis paragraph (a) that there is [some

credible]_a fair preponderance of tdedence in the record to find that the subjechicutted such

act or acts but that such act or acts could noteleeant and reasonably related to the employmfent o
the subject by a provider agency or to the sulljestg allowed to have regular and substantial
contact with children who are cared for by a previdgency or the approval or disapproval of an
application which could be submitted by the subjed licensing agency, the [department] office of

children and family serviceshall be precluded from informing a provider @ehsing agency which

makes an inquiry to the [department] office of dhein and family servicgsursuant to the

provisions of section four hundred twenty-four-alus title concerning the subject that the person
about whom the inquiry is made is the subject ohaicated report of child abuse or maltreatment.

The [department] office of children and family seesshall notify forthwith the subject of the

report of such determinations and that a fair Imggnias been scheduled pursuant to paragraph (b) of
this subdivision. The sole issue at such heariad] ble whether the subject has been shown by

[some credible] a fair preponderance of évedence to have committed the act or acts ofichluse

or maltreatment giving rise to the indicated report

(v) If it is determined at the review held pursutmthis paragraph (a) that there is [some

credible]_a fair preponderance of teedence in the record to prove that the subjestritted an

act or acts of child abuse or maltreatment anddheth act or acts could be relevant and reasonably
related to the employment of the subject by a glewvagency or to the subject being allowed to have
regular and substantial contact with children cdoedby a provider agency or the approval or
disapproval of an application which could be subeditoy the subject to a licensing agency, the

[department] office of children and family servic#sall notify forthwith the subject of the repoft o

such determinations and that a fair hearing has beleeduled pursuant to paragraph (b) of this

subdivision.

(b)(i) If the [department] office of children andrhily serviceswithin ninety days of

receiving a request from the subject that the koba report be amended, does not amend the

record in accordance with such request, the [deyant] office of children and family servicehall

-147-



schedule a fair hearing and shall provide notichefscheduled hearing date to the subject, the
statewide central register and, as appropriatideahild protective service or the state agencghvh

investigated the report. Where a proceeding putdoaarticle ten of the family court act is pending

with respect to a child named in a child abuse altn@atment report that is the subject of a request

to amend under this section, the period to schatieléair hearing regarding the failure to amend

shall not commence, any pending fair hearing $gf@ltayed and the fair hearing shall not be

determined until the disposition of such family dquroceeding or until the conclusion of the period

of any adjournment of such proceeding in contenguatf dismissal, whichever is later. Where a

proceeding pursuant to article ten of the familyrt@ct is pending, the child protective service or

state agency, as applicable, shall report thestHtthe family court proceeding to the office of

children and family services. Immediately upondisposition of the proceeding or conclusion of

any adjournment in contemplation of dismissal, Whier is later, the child protective service or

state agency, as applicable, shall report the digpn of the proceeding or outcome of the

adjournment in contemplation of dismissal, to tHee of children and family services.

(i) The burden of proof in such a hearing shalblethe child protective service or the state
agency which investigated the report, as the cagelra. In such a hearing, the fact that there is a
family court finding of abuse or neglect againg subject in regard to an allegation containedhén t
report shall create an irrebuttable presumptiohghal allegation is substantiated by [some credlibl

a fair preponderance of tlewidence. Where a proceeding pursuant to argclef the family court

act is pending with respect to a child named incthikl abuse or maltreatment report that is the

subject of a fair hearing under this section, tfiie® of children and family services shall defey i

determination until the disposition of such fangburt proceeding or until the conclusion of the

period of any adjournment of such proceeding in@mplation of dismissal, whichever is later.

85. Subparagraphs (i), (i) and (iii) and (v) ofggraph (e) of subdivision 1 of section 424-a
of the social services law, as amended by chaptef the laws of 1996, are amended to read as

follows:

(i) Subject to the provisions of subparagraphdiidhis paragraph, the [department] office of

children and family serviceshall inform the provider or licensing agencycbild care resource and

referral programs pursuant to subdivision six @ gectionwhether or not the person is the subject
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of an indicated child abuse and maltreatment reqdst if: (a) the time for the subject of the repor

to request an amendment of the record of the rgqosiuant to subdivision eight of section four
hundred twenty-two has expired without any sucluestihaving been made; or (b) such request was
made within such time and a fair hearing regardiggrequest has been finally determined by the
commissioner and the record of the report has @ehlamended to unfound the report or delete the

person as a subject of the report. Where a redoeah amendment of the record and/or a fair

hearing has been made regarding an indicated rdpdraction on such request has been deferred

because of the pendency of a proceeding pursuantiéte ten of the family court act, the office of

children and family services shall inform the pdeii or licensing agency or child care resource and

referral program that there is an indicated regat is the subject of a pending family court

proceeding. Once the office of children and faméyvices is informed by the child protective

service or state agency, as applicable, that asiigpn of the Family Court proceeding has been

ordered or a period of any adjournment of suchgedimg in contemplation of dismissal has

concluded, whichever is later, and the office afdrtkn and family services has taken action

regarding the request to amend or the fair heativeyoffice of children and family services shall

inform the provider or licensing agency or childeceesource and referral program of its action

regarding the indicated report.

(i) If the subject of an indicated report of chdduse or maltreatment has not requested an
amendment of the record of the report within theetspecified in subdivision eight of section four
hundred twenty-two of this title or if the subjd@d a fair hearing pursuant to such section poor t
January first, nineteen hundred eighty-six andhauiry is made to the [department] office of

children and family servicgsursuant to this subdivision concerning the sutpéthe report or

where a request for an amendment of the recorcbaadair hearing has been made regarding an

indicated report, but action on such request has beferred because of the pendency of proceeding

pursuant to article ten of the family court abg [department] office of children and family\sees

shall, as expeditiously as possible but within rar@rthan ten working days of receipt of the inquiry
determine whether, in fact, the person about whornmguiry is made is the subject of an indicated
report. Upon making a determination that the peedmout whom the inquiry is made is the subject

of an indicated report of child abuse and maltreatinthe [department] office of children and family

servicesshall immediately send a written request to thilgirotective service or state agency which
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was responsible for investigating the allegatioihgbmse or maltreatment for all records, reports an
other information maintained by the service orestagency on the subject. The service or state
agency shall, as expeditiously as possible butimvitb more than twenty working days of receiving
such request, forward all records, reports andratii@ermation it maintains on the indicated report

to the [department] office of children and famir@ces, including a copy of any petition and court

order or orders with respect to a proceeding puntsigearticle ten of the family court act either

pending or disposed of regarding such repine [department] office of children and family\sees

shall, within fifteen working days of receiving $uecords, reports and other information from the
child protective service or state agency, revidwealords, reports and other information in its
possession concerning the subjeciy determine whether there is [some crediblejra f

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated reporhdAé a proceeding pursuant to article ten of the

family court act is pending with respect to a clméimed in the child abuse or maltreatment report,

the child protective service or state agency, aliggble, shall report the status of the proceetiing

the office of children and family services, whidiaB defer its review and determination until the

disposition of such proceeding or until the conidosf the period of any adjournment of such

proceeding in contemplation of dismissal, whichasdater. Inmediately upon the disposition of the

proceeding or conclusion of any adjournment in eomglation of dismissal, the child protective

service or state agency, as applicable, shall téperdisposition of the proceeding or outcomehef t

adjournment in contemplation of dismissal, to tHee of children and family services.

(iii) If it is determined, after affording suchrsee or state agency a reasonable opportunity

to present its views, that there is [no crediblef] a fair preponderance of tkeidence in the record

to find that the subject committed such act or,abes [department] office of children and family

servicesshall amend the record to indicate that the repas unfounded and notify the inquiring
party that the person about whom the inquiry is enadhot the subject of an indicated report. In

determining whether there is a fair preponderatit¢keoevidence that the subject committed the act

or acts of child abuse or maltreatment giving testhe indicated report, the fact that there iaraily

court finding of abuse or neglect against the stibreregard to an allegation contained in the repo

shall create an irrebuttable presumption that legation is substantiated by a fair preponderarice

the evidencelf the subject of the report had a fair hearingspant to subdivision eight of section
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four hundred twenty-two of this title prior to Jamy first, nineteen hundred eighty-six and the fair
hearing had been finally determined by the commis=i and the record of the report had not been
amended to unfound the report or delete the paas@subject of the report, then the [department]

office of children and family serviceshall determine that there is [some crediblejia fa

preponderance of thevidence to find that the subject had committedatt or acts of child abuse or

maltreatment giving rise to the indicated report.

(v) If it is determined after a review by the [depaent] office of children and family services

of all records, reports and information in its pEssgon concerning the subject of the report thereth

is [some credible] a fair preponderance ofék&ence to prove that the subject committed th@ra

acts of abuse or maltreatment giving rise to tlgcated report and that such act or acts are neleva
and reasonably related to issues concerning théogmpnt of the subject by a provider agency or to
the subject being allowed to have regular and snbisi contact with children cared for by a
provider agency or the approval or disapprovalmépplication which has been submitted by the

subject to a licensing agency, the [departmeni¢®ibf children and family servicehall inform the

inquiring party that the person about whom the ingis made is the subject of an indicated report

of child abuse and maltreatment; the [departmdiijeoof children and family serviceshall also

notify the subject of the inquiry of his or herrfaearing rights granted pursuant to paragrapbf(c)
subdivision two of this section.
86. This act shall take effect immediately and Istaply to requests for appeals and fair

hearings pending as of such effective date.
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6. Orders for genetic testing in child protectiveqaedings
[F.C.A. 88532, 564, 1035, 1089]

Family Court Act 8564 permits the Family Courtpioceedings other than paternity
proceedings, such as child abuse, child neglecpandanency proceedings, to adjudicate paternity
where both parents are before the court, the petédther waives the right to the filing of a segiar
paternity petition and the right to a hearing dmeld¢ourt is satisfied as to the child’s paternagdd
upon sworn statements or testimony. Where thesditimms are not met, the court may direct either
party, the child, the child’s guardian or othergmer authorized under Family Court Act 8522 to file
a separate verified paternity petition. Howevee, statute is silent regarding any authority for the
Family Court to direct genetic testing of any patythe child. This gap in the law has created a
roadblock for permanency planning for many childrenhild protective and permanency
proceedings by impeding the early identificatiothbaf children’s fathers and of paternal
grandparents and other relatives who may be seitalsburces for the children. The rapidly
expanding kinship guardianship (Kin-GAP) progranNew York State underscores the importance
of the identification of paternal relatives.

The Family Court Advisory and Rules Committee eréfore proposing this measure that
would address this problem. It would amend secti&8%sand 564 of the Family Court Act to
authorize the court to order genetic testing in-paternity proceedings upon the consent of both
parents. Where consent is not obtained, the caautdibe permitted to direct any party to file a
verified paternity petition. Where the mother’s sent is not forthcoming by reason of her absence
from the court, the court would be authorized tecli genetic testing so long as she had received
notice and an opportunity to be heard. DNA testiag now be performed with a high degree of
scientific accuracy with samples taken solely fita child and putative father, a procedure
commonly known as a “motherless calculation.” Apaternity cases, no test would be ordered in
cases where the court has made a written findiaigtésting would not be in the child’s best int&ses
by reason of res judicata, equitable estoppel@ptiesumption of legitimacy. Further, Family Court
Act 8564 would be amended to permit the Family Ctueadjudicate paternity on the basis of
genetic testing, not simply on the basis of swaatesnents or testimony. Corresponding
amendments would be made to child protective anghgeency provisions of the Family Court Act
[Family Court Act §§1035, 1089].

Enactment of a procedural vehicle for the expedgiestablishment of paternity of children
who are the subjects of child protective and perenan proceedings is of the utmost importance. It
would further the legislative goal of early iderd#tion of non-respondent fathers and of the pbol o
paternal grandparents and other relatives who mayge far better alternatives for children than
stranger foster care. The legislature’s passatjeedfdoption and Safe Families Aat1999, the
permanency legislation in 2005 and the various amemts to Family Court Act 81017, 1035 and
related provisions all reflect an acknowledgmenthefvital role that can and should be played by
fathers and their kin in furthering permanencydbildren, particularly those who would otherwise
require stranger foster care. Where neglect oreapastions have been filed or where voluntary
placement instruments have been executed, the y&wilrt Act and Social Services Law require
social service agencies to attempt to identifyateand notify non-respondent parents and relatives
Facilitating adjudications of paternity would sudrgially assist in the fulfillment of these mandate
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The issue of paternity arises frequently in clpildtective and permanency proceedings in
light of the large number of children before thenig Court who come from non-marital families
and who may be the products of transitory or inteemt relationships. Often a person believing
himself to be the father or a paternal grandpawveanother paternal relative comes to court and
seeks to care for or plan for an allegedly abusewglected child. Sometimes more than one
possible father appears. If paternity has not dirdeen legally established through execution of an
acknowledgment of paternity or through a judicialey of filiation, the court entertaining the child
protective case must resolve the issue as sooosasofe so that the child can be placed with the
father or other family members and so that permanplanning for the child can proceed with
dispatch. If the requirements of current Family @@\ct 8564 are not met — if, for example, the
mother is not before the court or the court dotitdsveracity of the mother’s statement concerning
paternity — the court’s only alternative is to direne of the parents to file a paternity petitiai.
too often this direction is not followed or theegjed father is unable to serve the petition on the
mother whose whereabouts may be unknown. In stigéitigins, the child’s paternity may remain
undetermined while the child lingers in foster caven though genetic testing, including the
“motherless calculation” that can be performedim tnother’s absence, could have swiftly resolved
the issue.

Permitting the court to order genetic testing ia tlontext of a child protective or
permanency proceeding would provide a quick answeguestions regarding a child’s paternity and
would thus eliminate a significant roadblock on théd’s path to a safe, healthy and permanent
home. Identification of a child’s parentage woutt anly permit location of relatives who may be
resources for the child, but may also serve totifiesiblings who may be able to develop signifitan
relationships with the child. Equally significaestablishment of paternity would benefit the clwjd
widening the availability of medical and other gemenformation and by establishing the child’s
right to child support, medical and other insuraaed inheritance from the father. Significant
benefits to children, their immediate and exteni@edilies, social services agencies and the Family
Court would thus result from enactment of the Cotteais proposal.

Proposal

AN ACT to amend the family court act, in relatiangaternity testing and adjudications in child
protective proceedings in the family court

The People of the State of New York, representéskimate and Assembly, do enact as

follows:

Section 1. Section 532 of the family court actiseaded by adding a new subdivision (d) to

read as follows:

(d) In any proceeding in the family court, whethader this act or under any other law, if

there is an allegation or statement in a petitiwi & person is the father of a child, who is gestib

of the proceeding but paternity has not been astada, the court may, upon the consent of the

alleged father and mother, make an order for tleged father, mother and child to submit to one or
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more genetic marker or DNA tests, in accordanch thieé provisions of this section. Where the

mother or alleged father of the child does not eah$o the testing, the court may direct any party

empowered under section five hundred twenty-twthisf article to file a verified petition under

section five hundred twenty-three of this artidesstablish paternity. If the mother is not befibe

court, the court may nonetheless make an orderdioetic marker or DNA testing if the court finds

that she has been given notice and an opportuntig theard, No such test shall be ordered,

however, upon a written finding by the court thasinot in the best interests of the child on the

basis of res judicata, equitable estoppel, or teeumption of legitimacy of a child born to a medri

woman.

82. Subdivisions (b) and (c) of section 564 offtdmaily court act, as added by chapter 440 of

the laws of 1978, are amended to read as follows:
(b) The court may make such an order of filiation i
(1) both parents are before the court, and

(2) the father waives both the filing of a petitionder section five hundred twenty-three of

this act and the right to a hearing under secimmtundred [thirty-three] thirty-onef this act, and

(3) the court is satisfied as to the paternityhef ¢hild from the testimony or sworn

statements of the parents or from the results oétietesting performed in accordance with section

five hundred thirty-two of this act. If the mothsmot before the court, the court may make anrorde

of filiation based upon the results of geneticitegbrdered pursuant to subdivision (d) of section

five hundred thirty-two of this act

(c) The court may in any such proceeding in iterdiBon direct either the mother or any
other person empowered under section five hundvedtt-two of this act to file a verified petition

under section five hundred twenty-three of this &be court may in any such proceeding, upon its

own motion or upon the motion of either parentlged parent or the child, direct the alleged

father, mother and child to submit to one or maeeatic marker or DNA tests, in accordance with

the provisions of section five hundred thirty-twittliis act. No such test shall be ordered, however,

upon a written finding by the court that it is mothe best interests of the child on the basiesf

judicata, equitable estoppel, or the presumptideaifimacy of a child born to a married woman.
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83. Section 1035 of the family court act is ameniogddding a new subdivision (g) to read

as follows:

() In any case in which paternity has not beealdished regarding a child who is the

subject of a petition under this article and apgdld father is before the court, the court mayctlire

genetic testing in accordance with section fivedrad thirty-two of this act, may direct the filird

a paternity petition in accordance with sectiorefundred twenty-three of this act or may

adjudicate paternity pursuant to section five heddsixty-four of this act.

84. Subparagraph (viii) of paragraph (2) of sulxion (d) of section 1089 of the family court

act is amended by adding a new clause (I) to reddli@ws:

() In any case in which paternity has not beealdsthed regarding a child who is the subject

of a hearing under this article and an allegeddiaith before the court, the court may direct geneti

testing in accordance with section five hundredyhivo of this act, may direct the filing of a

paternity petition in accordance with section fiuendred twenty-three of this act or may adjudicate

paternity pursuant to section five hundred sixtyrfof this act.

85. This act shall take effect immediately.
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7. Truancy allegations in child protective and passin need of supervision (PINS)
proceedings in Family Court
[F.C.A.88735, 742, 1012, 1035]

The enactment of a statutory presumption for diversf Persons in Need of Supervision
(PINS) proceedings in 2005 has succeeded in linkmgbled youth and their families to services
without the need for court intervention in thousanflcases statewide. In cases alleging truancy and
school misbehavior brought by a school districibocal educational agency, the legislation contained
an important requirement for the designated leachtyoPINS diversion agency to “review the steps
taken by the school district or local educatiorgdracy to improve the youth's attendance and/or
conduct in school and attempt to engage the sahswict or local educational agency in further
diversion attempts, if it appears from review thath attempts will be beneficial to the youth.”
[Family Court Act 8735(e)(iii)]. This requiremenas had the salutary effect of engaging school
officials in the process of resolving school prabée thus obviating unnecessary court involvement.
Neither diversion agencies nor ultimately the Fgu@iburt can be expected to resolve educational
problems without the involvement of educators.

However, the pleading and documentation mandaterdeyy truancy and other school-
related problems only applies to cases in whiclptitential petitioner is a school district or local
educational agency and thus has had no appligainiliflew York City, where parents, not school
officials, initiate PINS proceedings. This has te€aa serious disparity in treatment of youth
depending upon where in the State they residesgadty of constitutional magnitude. Compliance
with the requirement for PINS petitioners to plead to attach documentation from the lead
diversion agency regarding diligent efforts to fesd’INS problems, including truancy, has been
held to be a non-waivable jurisdictional defectuiegg dismissal and, at the appellate stage,
reversal Seeln the Matter of Sagé., -A.D.3d-, 2014 WL 5350471 @Dept., Oct. 22, 2014); In the
Matter of James . 74 A.D.3d 1775 (& Dept., 2010);_In the Matter of Joseph C$2 A.D.3d
1245, 951 N.Y.S.2d 450 (4ept., 2012); In the Matter of Nicholas R,'91 A.D.3d 1321, 937
N.Y.S.2d 654 (% Dept., 2012); In the Matter of Leslie i.Carol M.D, 47 A.D.3d 716, 849
N.Y.S.2d 612 (2 Dept., 2008); In the Matter of Rajan M85 A.D.3d 863 (2d Dept., 2006). Thus,
PINS petitions containing identical truancy or selhmisbehavior allegations, but deficient regarding
pleading and documentation of diversion efforte, ubject to dismissal if filed outside New York
City but not if filed in New York City. Equally imgrtant, youth with alleged school-related
problems outside New York City have the right te thvolvement of the local school district or
educational agency both in taking steps to pretrenfiling of a PINS petition and, if those efforts
have not proven successful, in working with thalldaversion agency on further diversion efforts
deemed beneficial to the juveniles.

The lack of education officials to initiate PINStiiens in New York City has been long-
standing and has had the side effect of increabmdjling of educational neglect proceedings
against parents. As the Vera Institute noted simaportRethinking Educational Neglect for
Teenagers: New Strategies for New York Stdter., 2009) at p. 20, “Only 405 attendance offsce
and 3,004 guidance counselors serve more than di@school children in the city.See also,
Getting Teenagers Back to Schdeethinking New York State’s Response to ChrorsedsVera
Inst.,Oct., 2010) at p. 6. Parents of New York @uyth, working with the local PINS diversion
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agency, thus bear the burden of addressing thigreh’s truancy or school misbehavior without
any responsibility on the part of professional edacs to make prior efforts to alleviate the
problems. Parents who fail to file a PINS petitamsnsuggested by a school official or whose attempts
to resolve a school-related problem are unsucdesi$too often find themselves the subject of
educational neglect petitions, as the filing okaicational neglect petition is often threatened as
consequence of parental failure to file a PINStipetiagainst his or her child. The Vera Institute
report, in fact, documented that educational negletitions are more prevalent in New York City.
Nineteen percent of children reported to the sthilel abuse and maltreatment hotline in New York
City in 2008 included an allegation of educationedlect, compared to ten percent statewide.
Rethinking Educational Neglect for Teenagstgra,p. 4. Child protective agencies, like PINS
diversion agencies, cannot resolve school-relatedi@ms without the engagement of educators.
Clearly, a comprehensive response to both educegiated PINS and educational neglect cases
statewide that will bring educators to the tabl@ad of the solution, both pre- and post-petitisn,
warranted .

The Family Court Advisory and Rules Committee isgmsing this measure to amend both
Article 7 and Article 10 of the Family Court Act.i¥h respect to PINS proceedings, the proposal
would remedy the geographic disparity by amendiaignify Court Act 8735 to require designated
lead PINS diversion agencies to review and docureioits by school districts to resolve truancy or
school misbehavior in all PINS proceedings contejrsuch allegations. Since this would apply
regardless of who is the potential petitioner,2B85 statutory requirement would become
applicable statewide. Second, again regardlessofisvithe potential petitioner, the measure
requires the lead diversion agency to notify trealeschool district or educational agency of
conferences, so that educators can provide assestamesolving the problems, whether through
school transfers, evaluations or other efforts. &dwer, where these efforts have proven
unsuccessful and a PINS petition has been filegjiam truancy or other school-related problem,
Family Court Act 8736 would be amended to requhed the school district or local educational
agency must be notified of the court proceedingraagl be joined as a necessary party and enlisted
to provide assistance “where the court determinasduch participation and /or assistance would aid
in the resolution of the petition.” Significanti§exibility may be afforded to school officials sloat
the assistance they provide to the lead diversy@mey at the diversion stage, as well as their
participation in court proceedings where warranteol)ld not unduly interfere with their schedules.

Further, in a provision affecting PINS proceedisgggewide, the measure would amend
Family Court Act §742 to permit the Family Courtreder PINS proceedings to diversion agencies
not simply upon the juvenile’s initial court appaace but at angtage in the proceeding. Frequently,
the potential for diversion of a PINS proceedinthwut adjudication appears subsequent to the
juvenile’s first appearance. Allowing flexibilityf the Family Court to refer a matter for diversain
any point will fulfill the statutory goal of the B8 PINS diversion statute, that is, to avoid
unnecessary PINS adjudications and costly placesnent

In order to minimize the unnecessary filing of eatlimal neglect petitions against parents,
the measure would add similar provisions thatfieot, would establish a rebuttable presumption in
favor of diversion. Child protective agencies woafdist the aid of education officials in resolving
educational neglect problems without the need dartcintervention and, if court intervention is
nonetheless required, the Family Court would bbe@iged to engage them in the process of
resolving the petitions. First, the definition afueational neglect in Family Court Act 81012(f)
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would be amended to require proof of parental faito provide educational services to the child
“notwithstanding the efforts of the school districtlocal educational agency and child protective
agency to ameliorate such alleged failure prigh®ofiling of the petition,” thus making the faiito
resolve educational problems through diversioneagguisite to filing. Second, Family Court Act
81031 would require that these efforts be recitethe petition, along with “the grounds for
concluding that the educational problems couldo@otesolved absent the filing of a petition.” As
allegations in the petition, they would, therefareed to be proven by a preponderance of the
evidence in accordance with Family Court Act 81®36Finally, a notice of pendency of the petition
in accordance with Family Court Act 81035 would & be sent to the local educational agency or
school district identified by the child protectiagency. As in proposed Family Court Act 8736, in
order that the education agency or school digtnizy be enlisted in appropriate cases to provide
necessary assistance, Family Court Act 81035 wioelldmended to authorize the Family Court to
join the school district or local educational ageas a necessary party “where the court determines
that such participation and /or assistance wouldrathe resolution of the petition.”

Many schools already make efforts to resolve chiit truancy and misbehavior without
either PINS or educational neglect proceedingsfanthese schools the measure would simply
require them to indicate what these efforts alénincreasingly rare cases in which such efforts
fail. The 2009 Vera Institute report provides emeging evidence of success in addressing school-
related problems in jurisdictions in which the msdional educational community takes an active
role. Public School 55 in Bronx County was citechasgexample where a comprehensive approach
taken by a school principal has resulted in an @sgive 94% attendance rdtd. at pages 20-21.
Likewise, where PINS, neglect and juvenile delintyepetitions have been filed, Erie County
Family Court has a dedicated judge who, with a teeamprised of representatives of the school
system and the departments of probation, mentéhhaad social services, as well as treatment
providers, has had success in improving childrenohol attendance and grades, while sharply
minimizing out-of-home placementsl. at pages 14-15.

At the same time, the 2009 Vera Institute repatyall as the October, 2010 follow-up
report, document the ineffectiveness of placinglthelen solely upon child protective agencies and
parents to address children’s educational probkamesigh the Family Court. Child protective
workers generally lack “specialized skills, relasbips, or experience required to navigate the
education system, diagnose learning needs, ancavior the educational rights of youth.”

Further, “only a few counties have preventive sssiprograms that focus on engaging teenagers in
school; where these services exist, the need taesls the programs’ capacitie&étting Teenagers
Back to School, supra. 2.

While both the 2009 and 2010 Vera Institute repsutggest that the educational neglect
statute should be repealed as it applies to yositint older, the Committee is concerned that such a
step would simply result in the youth being relémbhs PINS without necessarily providing
professional assistance in resolving their edunatiproblems. Far more effective — and consistent
with other recommendations in the reports — woddpproaches to both PINS and educational
neglect cases that make educators partners ieso&tion of the problems they identify, preferably
without the need for court intervention. In reconmai@g blended funding among social services and
education agencies to address teen truancy, ti&\2éxh report suggests that the mechanism
“should be flexible and avoid involving the famitythe child protective or PINS system&l” at
p.6. Concomitantly, as the tragic case of Nixznmywn demonstrated, educational problems
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reported to the State child abuse and maltreathrghihe sometimes reflect just the “tip of the
iceberg,” thus warranting investigation and possibtervention by the child protective system and,
if necessary, the Family Court where the initidisa-related complaint turns out to be only a loit
a much larger, more complex problem of child malimeent.

The Committee’s proposal recognizes that a compihe approach that amends both the
education PINS and educational neglect statutesaded in order to avoid unnecessary court
intervention and effectively resolve children’s edtional problems. Educators must play a vital role
in both the PINS and child protective processesmust be available to be called upon to assist in
diverting both categories of cases from the cogstesn where possible. Where petitions are filed in
Family Court, education officials must be notifigad, in appropriate cases, joined as parties $o tha
they may be enlisted to participate in resolvingaadion issues. The Committee’s proposal, which
would enhance both the diversion and the FamilyrQaocesses on a statewide basis for education-
related PINS and educational neglect proceedingaldibe enormously helpful in ensuring that
professional educators become part of the soldtioeducational problems.

Proposal

AN ACT to amend the family court act, in relatianttuancy allegations in persons in need of
supervision and child protective proceedings inifaoourt

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Paragraph (iii) of subdivision (d), maegh (ii) of subdivision (g) and subdivision
(h) of section 735 of the family court act, as adezhby chapter 57 of the laws of 2005, are

amended to read as follows:

(d)(iii) where the entity seeking to file a petitics a school district or local educational

agency _or where the parent or other potentialipagt indicates that the proposed petition will

include truancy and/or conduct in school as argatien the designated lead agency shall review the
steps taken by the school district or local edoca agency to improve the youth's attendance
and/or conduct in school and attempt to engagsdheol district or local educational agency in
further diversion attempts, if it appears from esvithat such attempts will be beneficial to the

youth. Where the school district or local educadiagency is not the potential petitioner, the

designated lead agency shall provide notice tbahg conference with the potential petitioner in

order to enable the school district or local edoca agency to assist the designated lead agency t

resolve the truancy or school behavioral problefrte@®youth so as to obviate the need to file a

petition or, at minimum, to resolve the educatielated allegations of the proposed petition.
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(9) (i) The clerk of the court shall accept a peti for filing only if it has attached thereto

the following:

(A) if the potential petitioner is the parent ohet person legally responsible for the youth, a
notice from the designated lead agency indicatiueget is no bar to the filing of the petition as the

potential petitioner consented to and activelyipgted in diversion services; and

(B) a notice from the designated lead agency gjdhiat it has terminated diversion services
because it has determined that there is no sukathkelihood that the youth and his or her family

will benefit from further attempts, and that thesedas not been successfully diverted; and

(C) where the proposed petition contains allegatmitruancy and/or school misbehavior,

whether or not the school district or local edumathgency is the proposed petitioner, a notice from

the designated lead agency regarding the diveesforts undertaken and/or services provided by the

designated lead agency and/or by the school distriocal educational agency to the youth and the

grounds for concluding that the educational prolslewuld not be resolved absent the filing of a

petition under this article

(h) No statement made to the designated lead ageroyany agency or organization to

which the potential respondent has been refepedr to the filing of the petition, or if the pion

has been filed, prior to the time the respondestiigen notified that attempts at diversion will not
be made or have been terminated, or prior to thensencement of a fact-finding hearing if attempts
at diversion have not terminated previously, mapdtmitted into evidence at a fact-finding hearing

or, if the proceeding is transferred to a crimic@lirt, at any time prior to a conviction.

§2. Section 736 of the family court act is amenldgddding a new subdivision 4 to read as

follows:

(4) Where the petition contains allegations of mieygand/or school misbehavior and where

the school district or local educational agenaydsthe petitioner, the court shall cause a cophef

petition and notice of the time and place to badhéambe sent to the school district or local

educational agency identified by the designated &gency in its notice pursuant to subparagraph

-160-



(C) of paragraph (ii) of subdivision (qg) of sectiseven hundred thirty-five of this article. Whehe t

court determines that participation and /or assegdy the school district or local educational

agency would aid in the resolution of the petititire school district or local educational agency ma

be joined by the court as a necessary party andomagked to provide assistance in accordance with

section two hundred fifty-five of this act.

83. Subdivision (b) of section 742 of the familyudoact, as amended by chapter 57 of the

laws of 2005, is amended to read as follows:

(b) At the initial appearance of the responderd,dburt shall review any termination of
diversion services pursuant to such section, aadldcumentation of diligent attempts to provide
appropriate services and determine whether suoht&fr services provided are sufficient [and].
The courtmay, at any timesubject to the provisions of section seven hunétrag-eight of this
article, order that additional diversion attemptsundertaken by the designated lead agency. The
court may order the youth and the parent or otbesgn legally responsible for the youth to
participate in diversion services. If the desigddead agency thereafter determines that [tregse

referred for diversion efforts under this secti@s been successfully resolved, it shall so ndtigy

court, and the court shall dismiss the petition.

84. Subparagraph (A) of paragraph (i) of subdivigi® of section 1012 of the family court

act, as amended by chapter 469 of the laws of 19 &mended to read as follows:

(A) in supplying the child with adequate food, tlioig, shelter or education in accordance
with the provisions of part one of article sixtydiof the education law, or medical, dental,
optometrical or surgical care, though financialiyeato do so or offered financial or other reas¢é@ab

means to do so, or, in the case of an allegedéadfithe respondent to provide education to the

child, notwithstanding the efforts of the schodtdct or local educational agency and child

protective agency to ameliorate such alleged faiprior to the filing of the petitigror

85. Section 1031 of the family court act is amenigddding a new subdivision (g) to read

as follows:

(0) Where a petition under this article containsbegation of a failure by the respondent to

provide education to the child in accordance wititle sixty-five of the education law, regardleds
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whether such allegation is the sole allegatiorhefgetition, the petition shall recite the efforts

undertaken by the petitioner and the school distridocal educational agency to ameliorate such

alleged failure prior to the filing of the petiti@md the grounds for concluding that the educationa

problems could not be resolved absent the filing pé&tition under this article.

86. Section 1035 of the family court act is amenigddding a new subdivision (g) to read

as follows:

(a) Where the petition filed under this article tmns an allegation of a failure by the

respondent to provide education to the child iroedance with article sixty-five of the education

law, the court shall cause a copy of the petitiot aotice of the time and place to be heard to be

sent to the school district or local educationaraxy identified by the petitioner in the petition i

accordance with subdivision (g) of section one Hamdl thirty-one of this article, Where the court

determines that such participation and /or assistaould aid in the resolution of the petition,lsuc

school district or local educational agency maydoged by the court as a necessary party and may

be asked to provide assistance in accordance @dtips two hundred fifty-five of this act.

87. This act shall take effect on the ninetieth afagr it shall have become a law

-162-



8. Authorization for pilot programs for obtainingtaily Court
temporary orders of protection by video-conference
[F.C.A. § 153-c; Jud. Law §212]

Consistent with the recommendations of the Chidfydis Task Force to Expand Access to
Civil Legal Services and the New York State Coétsess to Justice Program, the New York State
Unified Court System has been expanding its “CoelitHweb-site and related programs to assist
the large number of unrepresented litigants toinliteeded relief from the courts. This is espécial
important when litigants are in need of temporamiergency relief at moments of crisis in their
lives.

One of the most noteworthy of these is the “Adveeassisted Family Offense Petition
Program,” developed by the New York State Unifiexlu@ System in conjunction with the Center
for Court Innovation and ProBono.Net. Originated®011, refined in 2012 and piloted in Family
Court, Bronx County, this easy-to-use, automategam permits an applicant for a temporary
order of protection, with the aid of a trained daetieviolence advocate, to prepare a family offense
petition and, if needed, an address confidentialifiglavit, for filing in Family Court? The program
is available at courthouse locations and is sietédn expansion to remote sites, such as Family
Justice Centers, senior centers and domestic zelsnelters. With video equipment connected to
judges or court attorney referees at courthoubesptogram can be used in conjunction with actual
court proceedings on the record for the issuan¢emoporary orders of protection. Use of video
technology for this purpose has also been usedssfdly on a pilot basis by the Erie County
Family Court and its local Family Justice Center.

The potential of this technology to expand acceskdé Family Courts for victims of
domestic violence in need of emergency relief aatre over-stated. To that end, the Family Court
Advisory and Rules Committee is submitting a measeaeking codification of its nascent programs.
The measure would amend section 212 of the Juglicew to authorize the Chief Administrator of
the Courts to “establish pilot programs for thenfl of petitions for temporary orders of protection
by electronic means and for the issuance of sugérsiby audio-visual means.” It further directs th
Chief Administrator, in developing such pilot pragrs, to “strive for regional diversity and [to] &k
into consideration, among other factors, the alsditg of public transportation, population density
and the availability of facilities for conductingch programs.” In order that prospective litigaats,
well as law enforcement and other “first respontierslomestic violence cases, would be aware of
any such programs near them, the Chief Administratiuld be required to maintain a publicly
available, up-to-date list of the programs.

Details of the pilot programs are delineated inppeed amendments to Family Court Act
§153-c. Similar to the requirements for electrappearances in criminal cases, pursuant to Article
182 of the Criminal Procedure Law, definitions previded of “electronic means,” “independent
audio-visual system” and “electronic appearanca&sdlogous to the process for the development of

electronic filing pilot programs, the measure regsiconsultation with “one or more local programs

42 New York State Courts Access to Justice Progedh?2 Reportat p. 34
[http://www.nycourts.gov/ip/nya2j/pdfs/INYA2J 201 2oxppdf].
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providing assistance to victims of domestic viokerite office for the prevention of domestic
violence, and attorneys who represent family okditgyants.” The plan for each proposed program
must:

* identify sites and certified, licensed prograimat thave advocates who can be trained to
assist litigants in preparing and filing documeatswell as equipment that is compatible with
equipment at the local Family Court;

* identification of the existing resources avaitali local family courts for the
implementation and oversight of the pilot program,;

« delineation of procedures for the filing of thetifons and related documents, if any, such
as address confidentiality affidavits, by electcomieans, as well as procedures for the court
proceedings themselves, including the swearing theopetitioners and any witnesses, preparation
of a verbatim transcription of testimony preserdad a record of evidence adduced and prompt
transmission of any orders issued to the petit&ner

* a timetable for implementation of the pilot pragr and plan for informing the public of its
availability; and

* a description of data to be colledtedrder to facilitate effective evaluations oéth
programs in order that recommendations for impramsican be made.

With due regard for due process and fairness,qgyaation in the program is strictly
voluntary, requires the consent of the petitiamethe record and is limited &x parteapplications
for temporary orders of protection. Proceedingstrbason the record and preserved for transcription
and documentary evidence, if any, must be eleatatigitransmitted and formally introduced into
evidence. Existing laws requiring personal sereicprocess and confidentiality of, as well as the
parties’ access to, records would not in any wagltexed. The Family Court would be required to
state on the record its reasons for granting oyidgra petitioner’s request for an electronic
appearance as part of the program.

In short, this measure would take advantage ofikapieveloping technology that already has
shown promise in assisting victims of domestic emale to easily obtain the emergency assistance
they require.

Proposal

AN ACT to amend the family court act and the judigilaw, in relation to establishing a pilot
program for the filing of p@iins for temporary orders of protection by elecito
means and for issuance ohsrders ex parte by audio-visual means

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 153-c of the family court astadded by chapter 416 of the laws of 1981,

is amended to read as follows:
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8 153-c. Temporary order of protection. fa)y person appearing at family court when the
court is open requesting a temporary order of ptmte under any article of this act shall be eaetitl
to file a petition without delay on the same dagtsperson first appears at the family court, and a
hearing on that request shall be held on the sayedthe next day that the family court is open

following the filing of such petition.

(b) as provided in this section, the chief admmistr of the courts, with the approval of the

administrative board of the courts, may promulgates to establish and implement one or more

pilot programs for the filing of petitions for termary orders of protection by electronic means and

for the issuance of such orders ex parte by auidisalymeans in order to provide access to the sourt

for litigants in need of emergency relief.

(1) Definitions. As used in this section:

(i) "Electronic means" means any methbotamsmission of information between

computers or other machines designed for the parpbsending and receiving such transmissions,

and which allows the recipient to reproduce thernmfation transmitted in a tangible medium of

expression.

(i) "Independent audio-visggbtem" means an electronic system for the tregsan

and receiving of audio and visual signals, encosipgsencoded signals, frequency domain

multiplexing or other suitable means to precludeuhauthorized reception and decoding of the

signals by commercially available television reeess channel convertersr other available

receiving devices.

(iif) "Electronic appearancaéans an appearance in which one or more of ttiepar

are not present in the court, but in which, by nseafiran independent audio-visual system, all of the

participants are simultaneously able to see andrepesoductions of the voices and images of the

judge, counsel, parties, witnesses, if any, andragthrticipants.

(2) Development of a pilot program. A plan for fopprogram pursuant to this section shall

be developed by the chief administrator in consioltawith one or more local programs providing

assistance to victims of domestic violence, theeffor the prevention of domestic violence, and

attorneys who represent family offense litigantse plan shall include, but not be limited to:
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(i) identification of one or moranily justice centers or organizations or agengiasther

sites outside of the local family court that areipged with, or have access to, an independenbaudi

visual system and electronic means for filing doenta that are compatible with the equipment in

the local family court, with consideration giventh® location of such site or sites and available

resources; and

(ii) identification of one or moredinsed and certified organizations, agencies diemnt

with advocates for victims of domestic violence ware trained and available to assist petitioners in

preparing and filing petitions for temporary ordefgrotection and in their electronic appearances

before the family court to obtain such orders; and

(iii) identification of the existingsources available in local family courts for the

implementation and oversight of the pilot programgd

(iv) delineation of procedures foirfd of the petitions and related documents, if dayy,

electronic means, swearing in the petitioners anydnatnesses, preparation of a verbatim

transcription of testimony presented and a recoel/mlence adduced and prompt transmission of

any orders issued to the petitioners; and

(v) a timetable for implementationtioé pilot program and plan for informing the paloi

its availability; and

(vi) a description of data to be eotkd in order to evaluate and, if necessary, make

recommendations for improvements to the pilot paogr

(3) Filing by electronic means. In conjunction wéh electronic appearance under this

section, petitioners for ex parte temporary orddnsrotection may, with the assistance of trained

advocates, commence the proceedings by filingipesitoy electronic means.

(i) A petitioner who seeks a temporarger of protection ex parte by use of an eledatron

appearance must file an application in advancect €lectronic appearance to authorize such

appearance and may do so by electronic means.ékti@per shall set forth the grounds for seeking

authorization for an electronic appearance. Intgrgror denying the relief sought by the petitigner

the court shall state the names of all participaarig whether it is granting or denying an appeagan

by electronic means and the basis for such detatmm provided, however, that nothing in this
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section shall be construed to compel a party &dipetition or other document by electronic means

or to testify by means of an electronic appearance.

(ii) Nothing in this section shatfect or change any existing laws governing the&iserof

process, including requirements for personal serwc the sealing and confidentiality of court

records in family court proceedings, or accestataecords by the parties to such proceedings.

(4) (i) All electronic appearances by petitionezgldng temporary orders of protection ex

parte under this section shall be strictly voluptand the consent of such petitioners shall berngore

the record at the commencement of each appearance.

(i) Appearances taken through the efsan electronic appearance under this sectialh st

recorded and preserved for transcription. Docunmgma@dence, if any, referred to by a party or

witness or the court shall be transmitted, subhifiied introduced by electronic means.

§ 2. Subdivision 2 of section 212 of the judicitay is amended by adding a new paragraph

(s) to read as follows:

(s) Have the power to establish pilot programstierfiling of petitions for temporary orders

of protection by electronic means and for the iasaaf such orders by audio-visual means pursuant

to subdivision (b) of section one hundred fiftyabsc of the family court act. The chief adminisirat

shall maintain an up-to-date and publicly-availdldgng of the sites, if any, at which such

applications for ex parte temporary orders of prid@m may be filed and at which electronic

appearances in support of such applications mapbeht, in accordance with such section one

hundred fifty-three-c. In developing such pilot grams, the chief administrator shall strive for

regional diversity and shall take into considemti@mong other factors, the availability of public

transportation, population density and the avdilgtof facilities for conducting such programs.

§3. This act shall take effect on the 1&fay following the date upon which it shall have

become a law.
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9. Conditions of orders of protection in matrirrain
proceedings and procedures and remedies for \ooktf orders
of protection, including probation, in Family Coartd matrimonial proceedings
[F.C.A. 88430, 446-a, 550, 552, 655, 656-a, 8456:-84D.R.L. §§240, 252]

TheFamily Protection and Domestic Violence Interventfct of 1994vas accompanied by
a legislative finding that “there are few more @ewt or more serious problems confronting the
families and households of New York than domestiewnce. ...The victims of family offenses must
be entitled to the fullest protections of the casild criminal laws.” L.1994, c. 222, 81. To thatlen
concurrent civil and criminal jurisdiction was prded both for initial issuance and for enforcement
of orders of protection. In addition to enhancinigninal penalties for violations of orders of
protection, subsequent amendments strengtheneé@fercement remedies, both in Family and
Supreme Courts, most recently, the firearms licemskesurrender remedies contained in the recently
enacted “SAFE” ActSee, e.g.L.1996, c. 644; L.1999, c. 606, 635; L. 2013, tldwever,
fragmentation and gaps in the civil enforcement/jmions of both the Family Court Act and the
Domestic Relations Law impede fulfillment of theprise of the 1994 legislation as well as the
effectiveness of later enactments.

The Family Court Advisory and Rules Committee hegatbped a legislative proposal
designed to ensure equity and provide a clear moguifor civil enforcement of orders of protection
in both Family and Supreme Courts. The proposaifiea that all of the violation procedures and
consequences contained in Article 8 of the Famdui€Act govern violations of orders of protection
and temporary orders of protection issued in famifgnse, child support, paternity, child custody,
visitation, divorce and other matrimonial proceeginthus building upon the incorporation in chapter
1 of the laws of 2013 of firearms license and sosm® remedies into these provisions of the Family
Court Act and Domestic Relations Law. Significanttyvould incorporate conditions of orders of
protection contained in the Family Court familyesfte and custody provisions that had been omitted
from the conditions enumerated for orders of prid@an matrimonial orders of protection,
specifically, conditions regarding participationdatterers’ education programs and compensation for
medical care and treatment.

Additionally, consistent with chapter 579 of thealsaof 2003, the proposal would amend
Family Court Act 8841(c) to authorize the Familyutiato place a respondent on probation for a
period of up to two years or, where an order ofguotion pursuant to Family Court Act 8842 has
been issued for five years, a period of up to yigars. Since Family Court Act 8841 explicitly
authorizes concurrent issuance of both an ordpraifation and an order of protection as a
disposition of an Article 8 family offense procemgli consistency in the law dictates that the donati
of both orders should be the same. Indeed, wheRahely Court Act was first enacted in 1962, both
the duration of probation and of orders of protativere set at one ye&eel.1962, c. 686. Clearly,
the duration of probation supervision over a resleon in a family offense matter should be
coextensive with the duration of the order of pctt, i.e., coextensive with the period of time
determined by the Family Court as the period neggge protect a victim of family violence from
suffering further violence.
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Violation procedures would be clarified by the imparation by reference in sections 430,
446-a, 550, 552, 655 and 656-a of the Family CAattof the following:

* the procedures contained in Family Court Act 8&%diling a violation petition, serving
notice upon, and, if necessary, apprehending Sporelent, and obtaining either a determination in
Family Court or a transfer of the matter to a cnaticourt;

* the remedies contained in Family Court Act §884@3d 846-a that are available to the
Family Court once a willful violation of an ordef protection or temporary order of protection has
been found? and

* the options contained in Family Court Act 8847 dovictim of an alleged act constituting a
family offense to seek the filing of an accusatioistrument in a criminal couft,as well as to file a
new family offense petition or a violation petition

Further, section 846-a of the Family Court Act wbbe amended to more clearly delineate
the powers of the Family Court to impose sanctigmsn a finding of a willful violation of an order
of protection or temporary order of protection amanodify or issue a new order of protection or
temporary order of protection. The Court’s authotat place a violator on probation and to require,
as a condition of probatiomter alia, that the violator participate and pay the co$® loatterer’s
education program would be articulated — a recona@agon consistent with the statutorily-required
evaluation of the 1994 legislation by the New Y@&tlate Office for the Prevention of Domestic
Violence and Division of Criminal Justice Serviée8Vhere a violator is already on probation, the
Court would be authorized to revoke or modify tihdeo of probation and order any other remedy.
Additionally, the proposal would clarify the Cowtpower to compel payment of the protected
party’s legal fees and costs, fees and costs éochiid’s attorney, restitution and medical expense
as well as the Court’s authority to suspend anrastieisitation or require that visitation be
supervised. None of these are new powersralbowers currently exercised by the Co8e®, e.g.
Matter of Ch.Bv. J.U, 5 Misc.3d 1004, 2004 WL 2334311 (Sup. Ct., NO6., 2004)(Unrep.)
(supervised visitation ordered).

Finally, consolidating several provisions, the meg would also enumerate the options
available to the Court to commit the violator ti far up to six months per violatiofi,revoke or
suspend a firearms license, order a violator if@bgo receive a firearms license and direct the
surrender of firearms. A similar enumeration ofocroément remedies would be enumerated in
section 240(3-d) and incorporated by referenceatien 252(9) of the Domestic Relations Law.

43 In child support and paternity cases, these remmedieild be available in addition to those alreadyijoled
for violations of child support orders pursuaniticle 4, Part 5 of the Family Court Act.

* This option is, of course, circumscribed by consitiens of prosecutorial discretion and, if thensdats of
the crime alleged are identical to those allegeal Family Court violation petition, by constitutardouble jeopardy
principles.SeeUnited States. Dixon, 509 U.S. 688 (1993); PeopleWood, 95 N.Y.2d 509 (2000); People
Arnold, 174 Misch.2d 585 (Sup. Ct., Kings Co., 1997).sRant to chapter 125 of the L. 1999, a complaisant’
election to proceed in Family Court does not diwestiminal court of jurisdiction to proceed.

45 Family Protection and Domestic Violence Intervent#ct of 1994: Evaluation of the Mandatory Arrest
Provisions: Third Interim Report to the Governordathie LegislaturéOct., 2000), pp. 14, 30.

46 Consecutive terms may be imposed for each violaticident. Walken. Walker, 86 N.Y.2d 624 (1995).
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With increased issuance of temporary and permaoreets of protection in matrimonial
proceedings, specificity in the Domestic Relatibaw with respect to the consequences for
violations is absolutely critical. Section 7(b)Auticle 6 of the New York State Constitution accerd
to the Supreme Court the powers of the Family Caliereby conferring authority upon the Supreme
Court to apply the provisions in Article 8 of tharfily Court Act in matrimonial proceedings.
However, the explicit articulation in the Domed®elations Law of the full range of powers of the
Supreme Court with respect to violations of oradrgrotection and temporary orders of protection
would add needed clarity to the statutory framewarl would facilitate a more effective response to
domestic violence incidents occurring in the cohtehmatrimonial proceedings.

By prescribing the procedures and remedies foatimhs of orders of protection and by
authorizing Family Court probation periods to bextensive with the duration of family offense
orders of protection, this proposal will signifitgnenhance the capacity of Family and Supreme
Courts to provide strong civil remedies — meanihgfternatives to criminal prosecutions — to protec
victims of domestic violence and provide accourtigtiior their abusers.

Proposal

AN ACT to amend the family court act and the doneastiations law, in relation to conditions of
orders of protection in matrimonial proceedings aindations of orders of protection and
temporary orders of protection and probation inrmmainial and family court proceedings

The People of the State of New York, representeéskimate and Assembly, do enact as

follows:

Section 1. Section 430 of the family court acnsended by adding a new subdivision (d) to

read as follows:

(d) If a respondent is brought before the courféidure to obey a temporary order of

protection issued pursuant to this section, suelgedl violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitioindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

violation of an order issued under this articlelldb@ governed by parts five and seven of thishrti

82. Section 446-a of the family court act, as ddaechapter 1 of the laws of 2013, is

amended to read as follows:

8446-a. Firearms; surrender and license suspemnsioocation and ineligibility; issuance or

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of
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protection or temporary order of protection, or mgoviolation of such order, the court shall make
determination regarding the suspension and revmtatfia license to carry, possess, repair or despos
of a firearm or firearms, ineligibility for suchligense and the surrender of firearms in accorelanc

with section eight hundred forty-two-a of this d€t respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation shall b

governed by sections eight hundred forty-two-ahelmndred forty-six, eight hundred forty-six-a and

eight hundred forty-seven of this act; providedybeer, that an alleged violation consisting of

nonpayment of support in violation of an order esunder this article shall be governed by parts

five and seven of this article.

83. Section 550 of the family court act is amenbeddding a new subdivision (d) to read as

follows:

(d) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelyedi violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eitiindred forty-six-a and eight hundred forty-seven

of this act; provided, however, that an allegedation consisting of nonpayment of support in

violation of an order issued under this articleadicle four of this act shall be governed by péiits

and seven of article four of this act.

84. Section 552 of the family court act, as adaedhapter 1 of the laws of 2013, is amended

to read as follows:

8552. Firearms; surrender and licenspesusion, revocation and ineligibility; issuance or

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, or mgoviolation of such order, the court shall make a
determination regarding the suspension and rewarcafia license to carry, possess, repair or despos
of a firearm or firearms, ineligibility for suchli@ense and the surrender of firearms in accordance

with section eight hundred forty-two-a of this dtt respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation sha&ll b

subject to sections eight hundred forty-two-a, elaimdred forty-six, eight hundred forty-six-a and

eight hundred forty-seven of this act; providedybeer, that an alleged violation consisting of

nonpayment of support in violation of an order essunder this article or article four of this acal

be governed by parts five and seven of article &duhis act.
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85. Section 655 of the family court act is amenblgddding a new subdivision (e) to read as

follows:

(e) If a respondent is brought before the courfddure to obey a temporary order of

protection issued pursuant to this section, suelyedi violation shall be governed by sections eight

hundred forty-two-a, eight hundred forty-six, eidiindred forty-six-a and eight hundred forty-seven

of this act.

86. Section 656-a of the family court act, as adaedhapter 1 of the laws of 2013, is

amended to read as follows:

8656-a. Firearms; surrender and lieesuspension, revocation and ineligibility; issweac

violation of order of protection or temporary oraéiprotection Upon the issuance of an order of

protection or temporary order of protection, or maoviolation of such order, the court shall make
determination regarding the suspension and rewarcafia license to carry, possess, repair or despos
of a firearm or firearms, ineligibility for suchli@ense and the surrender of firearms in accordance

with section eight hundred forty-two-a of this dtt respondent is brought before the court for

failure to obey an order of protection issued panguo this article, such alleged violation sha&l b

governed by sections eight hundred forty-two-aheimndred forty-six, eight hundred forty-six-a and

eight hundred forty-seven of this act.

8§7. Subdivision (c) of section 841 of the familyudoact, as amended by chapter 222 of the

laws of 1994, is amended to read as follows:

(c) placing the respondent on probation for a gkniot exceeding [one year] two years or, if

an order of protection has been issued for fivesyparsuant to section eight hundred forty-two of

this article, a period not exceeding five yeansd requiring respondent to participate in adoatis

education program designed to help end violent\aehavhich may include referral to drug and
alcohol counseling, and to pay the costs there@fsipondent has the means to do so, provided,
however that nothing contained herein shall be deemeddaire payment of the costs of any such

program by the petitioner, the state or any palitsubdivision thereof; or

88. Section 846-a of the family court act, as aredrtay chapter 1 of the laws of 2013, is

amended to read as follows:
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8846-a. Powers on failure to obey order. If a resient is brought before the court for failure
to obey any lawful order issued under this artarl@an order of protection or temporary order of
protection issued pursuant to this act or issuea tyurt of competent jurisdiction of another state
territorial or tribal jurisdiction, and if, afterdaring, the court is satisfied by competent prbaf the

respondent has willfully failed to obey [any] sumidler, the court [may] shall do one or more of the

following:

1. modify an existing order or temporary order oftpadion to add reasonable conditions of

behavior to the existing order or temporary orafeprotection [,] ormake a new order of protection

or temporary order of protection accordance with section eight hundred forty-tf¢his part,

[may] ororder the forfeiture of bail in @ manner consistgith article five hundred forty of the

criminal procedure law if bail has been orderedspant to this act[, may];

2. place the respondent on probation in accordawtbesubdivision (c) of section eight

hundred forty-one of this article upon such cowdis as the court shall direct, which may include,

but not be limited to, a direction that the resparicarticipate in a batterer’'s education program

designed to help end violent behavior, which ma&jude referral to drug and alcohol counseling, and

to pay the costs thereof if the respondent hasiens to do so, provided, however, that nothing in

this subdivision shall be deemed to require payrméttie costs of any such program by the

petitioner, the state or any political subdivistbereof;

3. if the respondent is already on probation purstmsuch section, revoke such order of

probation, modify the conditions of such probatamu/or order any other remedy under this section,

provided, however, that pending the determinatioa wiolation of probation, the period of probation

shall be tolled as of the date of filing of thelation petition or motion;

4. order the respondent to pay restitution in at@aace with subdivision (e) of section eight

hundred forty-one of this article or, if the resdent has already been so ordered and has violatkd s

order, modify such order of restitution and/or @rdey other remedy under this section;

5. order the respondent to pay the [petitioner'sjsaable and necessary counsel fees and

disbursements of any other party or parties artdeochild’s attorneyn connection with the violation

petition [where the court finds that the violatioihits order was wilful, and may];
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6. order the respondent to provide, either direatlipy means of medical and health insurance, for

expenses incurred for medical care and treatmeihaifrom the incident or incidents forming thesiza

for the issuance of the order or its violation;

7. suspend or modify an order of visitation betwesspondent and his or her child or children or

direct that such visitation be supervised by a@em agency designated by the court and under

conditions specified by the court;

8. commit the respondent to jail for a term not teeed six months. Such commitment may be
served upon certain specified days or parts of dayle court may direct, and the court may, atiams
within the term of such sentence, revoke such [susipn]_directiorand commit the respondent for the

remainder of the original sentence, or suspendeimainder of such sentence[. If]; and

9. in accordance with subdivision three of secgmiht hundred forty-two-a of this article,

immediately revoke any license possessed by regmbmal carry, possess, repair and dispose of firgar

pursuant to section 400.00 of the penal law, ottierespondent ineligible for such a license, anahae

for the immediate surrender pursuant to subparadifyof paragraph one of subdivision a of section

265.20 and subdivision six of section 400.05 ofgbral law, and disposal of any firearm such

respondent owns or possessethéaf court determines that the willful failure toey such order involves

violent behavior constituting the crimes of menggcireckless endangerment, assault or attemptedlassa
[and if such a respondent is licensed to carrys@ss, repair and dispose of firearms pursuantctmse
400.00 of the penal law, the court may also imntetliiaevoke such license and may arrange for the
immediate surrender pursuant to subparagraph adgraph one of subdivision a of section 26520 a
subdivision six of section 400.05 of the penal,land disposal of any firearm such respondent owns or
possesses]. If the willful failure to obey suchearthvolves [the infliction of physical injury agfined in
subdivision nine of section 10.00 of the penal tawhe use or threatened use of a deadly weapon or
dangerous instrument, as those terms are definggbidivisions twelve and thirteen of section 1®00

the penal law] any of the behaviors or actions egmaed in paragraph (a) or (b) of subdivision tloke

section 842-a of this artiglsuch revocation and immediate surrender purdoanibparagraph (f) of

paragraph one of subdivision a of section 265.2Dsaibdivision six of section 400.05 of the penal,la
and disposal of any firearm owned or possesseddpondent shall be mandatory, pursuant to

subdivision eleven of section 400.00 of the peaal |
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89. Subparagraphs 7 and 8 of paragraph (a) of wshmh 3 of section 240 of the domestic
relations law are renumbered 9 and 10 and new safp@gohs 7 and 8 are added to such paragraph to

read as follows:

(7) to require the respondent to participate imtidver's education program designed to help end

violent behavior, which may include referral to gand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such prograthéwarty or parties protected by the order, thtes

or any political subdivision thereof;

(8) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieist or incidents forming the basis for the isssaof

the order;

810. Paragraph (h) of subdivision 3 of section @4the domestic relations law, as amended by
chapter 1 of the laws of 2013, is amended and asuddivision 3-d is added to such section to read a

follows:

h. Upon issuance of an order of pradecbr temporary order of protection or upon a &imn of
such order, the court shall make a determinatigarteng the suspension and revocation of a licemse
carry, possess, repair or dispose of a firearnrearims, ineligibility for such a license and therender
of firearms in accordance with sections eight headdorty-two-a and eight hundred forty-six-a of the
family court act, as applicable. Upon issuancenob@er of protection pursuant to this sectionjpon a
finding of a violation thereof], the court also mdiyect payment of restitution in an amount no¢xceed
ten thousand dollars in accordance with subdiviggrof section eight hundred forty-one of such act
provided, however, that in no case shall an orfleesiitution be issued where the court determihas
the party against whom the order would be issusdcalraady compensated the injured party or where

such compensation is incorporated in a final judgnoe settlement of the action.

Upon a finding of a willful violation of an ordef protection or temporary order of protection, toeirt

shallmake an order in accordance with subdivision thireéthis section.

3-d. If a party is brought before the court fotde to obey an order of protection or temporary

order of protection issued by the court or by arcoficompetent jurisdiction of another state,iterial
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or tribal jurisdiction and if, after hearing, theutt is satisfied by competent proof that suchyplasis

willfully failed to obey such order, the court shéb one or more of the following:

a. modify an existing order of protection or tenggrorder of protection to add reasonable

conditions of behavior to the existing order or pemary order or make a new order of protection or

temporary order of protection in accordance withdivision three of this section;

b. place the party found to have violated the oadgrotection or temporary order of protection

on probation in accordance with subdivision (c¥eftion eight hundred forty-one of the family coast

upon such conditions as the court shall directcivimay include, but not be limited to, a directibat

the party found to have violated the order of prtid@ or temporary order of protection participate

batterer's education program designed to help @dnt behavior, which may include referral to drug

and alcohol counseling, and to pay the costs tiidrdwe party has the means to do so; provided,

however, that nothing in this subdivision shalldee=med to require payment of the costs of any such

program by any other party, the state or any palitsubdivision thereof;

c. if the party found to have violated the ordepadtection or temporary order of protection is

already on probation pursuant to such section kesoch order of probation, modify the conditiohs o

such probation and/or order any other remedy utgeisubdivision, provided, however, that pendimg t

determination of a violation of probation, the pérof probation shall be tolled as of the datealofd of

the violation petition or motion;

d. order the party found to have violated the oaf@rotection or temporary order of protection to

pay restitution in accordance with paragraph hubfsvision three of this section or, if such pdias

already been so ordered and has violated such, ondelify such order and/or order any other remedy

under this subdivision;

e. order the party found to have violated the oocdgrotection or temporary order of protection to

pay the reasonable and necessary counsel feessise ments of any other party or parties antier t

child’s attorney in connection with the violatioetfion;

f. order the party found to have violated the ormfgprotection or temporary order of protection to

provide, either directly or by means of medical &edlth insurance, for expenses incurred for médica

care and treatment arising from the incident oid@icts forming the basis for the issuance of tlikeioor

its violation;
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g. suspend or modify an order of visitation betwtenparty found to have violated the order of

protection or temporary order of protection anddrifer child or children or direct that such \asibn be

supervised by a person or agency designated motine and under conditions specified by the court;

h. commit the party found to have violated the oafeorotection or temporary order of protection

to jail for a term not to exceed six months. Suslmitment may be served upon certain specified days

or parts of days as the court may direct, and tlugtenay, at any time within the term of such seoée

revoke such direction and commit such party forrémainder of the original sentence, or suspend the

remainder of such sentence; and

i. in accordance with subdivision three of seceoght hundred forty-two-a of the family court

act, suspend or revoke any license of the partydda have violated the order to carry, possegsitre

and dispose of firearms pursuant to section 400f@0e penal law immediately, order such party

ineligible to receive such a license and ordeiirtimaediate surrender, pursuant to subparagrapti (f) o

paragraph one of subdivision a of section 265.2Dsabdivision six of section 400.05 of the penal,la

and disposal of any firearm such party owns or Eesss.

812. Paragraphs (g) and (h) of subdivision 1 ofise@52 of the domestic relations law are

relettered (i) and (j) and two new paragraphs (@) @) are added to such subdivision to read d@wel

(g) to require the respondent to participate imtdver's education program designed to help end

violent behavior, which may include referral to gand alcohol counselling, and to pay the costetife

if the person has the means to do so, provided Y@vibat nothing contained herein shall be deemed t

require payment of the costs of any such programhdéyarty or parties protected by the order, thies

or any political subdivision thereof;

(h) to provide, either directly or by means of noadliand health insurance, for expenses incurred

for medical care and treatment arising from thédieist or incidents forming the basis for the isssaof

the order;

811. Subdivision 9 of section 252 of the domeglations law, as added by chapter 606 of the

laws of 1999, is amended to read as follows:

9. Upon issuance of an order of protection or terayoorder of protection [or upon a violation of

such order], the court [may take] shall, where i@aple makean order in accordance with section eight

hundred forty-two-a of the family court act direxgithe surrender of firearms, revoking or suspemdin
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party's firearms license, and/or directing thathsparty be ineligible to receive a firearms liceridpon
issuance of an order of protection pursuant togédion [or upon a finding of a violation theredRe

court also may direct payment of restitution ineamount not to exceed ten thousand dollars in aeccel
with subdivision (e) of section eight hundred feotye of such act; provided, however, that in n@cas
shall an order of restitution be issued where thetadetermines that the party against whom therord
would be issued has already compensated the inpaeg or where such compensation is incorporated i

a final [judgement] judgmerdr settlement of the action. Upon a finding of ififwt violation of an order

of protection or temporary order of protection, toeirt shall make an order in accordance with

subdivision three-d of section two hundred fortylo$ chapter.

812. This act shall take effect on the ninetieth aléer it shall have become a law and shall apply

to violations of orders of protection and temporargers of protection committed on or after sucteda
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10. Transfers of identification documents
[F.C.A. 88446, 551, 656, 842, 1056; D.R.L. 8824R;2C.P.L. §8530.12]

In response to the endemic problem of economicegtarsall too pervasive form of domestic
violence, the legislature enacted chapter 526t #ws of 2013. In addition to adding identityfthe
coercion and grand larceny to the list of offerfsesvhich family and criminal courts exercise coment
jurisdiction, the legislation delineates a procediar domestic violence victims to request return o
transfer of “identification documents” as a corwlitiof a temporary or final order of protection.
Recognizing that the courts may include such texssds a general condition that furthers the pegpo$
protection, the legislation’s sponsors statedheSupporting Memorandum, “by specifically permiiti
the return of documents to victims of abuse thappsal will help provide meaningful relief to ovense
some of the barriers to economic self-sufficiemaposed by the abuseSeeMemorandum in Support of
A 7400.

In order to better fulfill the legislative purposéchapter 526, the Family Court Advisory and
Rules Committee is submitting a measure to augearahiclarify the identification document transfer
procedure in two respects. First, the measure waddtto the definition of identification documeiany
identification document in the name of a protedaeitld who is in the care of a protected party.” £l
the documents required for a domestic violencenaicalong with his or her child, to escape toacplof
safety may well include passports, immigration doeuats and other documents in the name of the child.

Second, the measure excludes from the transfeeguoe those documents that are at issue in
ongoing litigation either in a Family Court childgport proceeding or a matrimonial proceeding in
Supreme Court. This provision is essential to pneabuse of the procedure as a means of manipulatio
of the court process, that is, to prevent litigdrdsn doing an “end-run” around the courts pregidiver
litigation regarding marital property and othereass Significantly, it is critically important s@ &ot to
undermine Domestic Relations Law §236B (2)(b),efhaally important legislation enacted in 2009, that
requires automatic orders to be served with sumesimsmatrimonial proceedings that provide the
following:

(1) Neither party shall sell, transfer, encumbenaral, assign, remove or in any way dispose of,
without the consent of the other party in writing,by order of the court, any property (including,
but not limited to, real estate, personal proparagh accounts, stocks, mutual funds, bank
accounts, cars and boats) individually or jointiychby the parties, except in the usual course of
business, for customary and usual household expemder reasonable attorney's fees in
connection with this action.

(2) Neither party shall transfer, encumber, assigmove, withdraw or in any way dispose of any
tax deferred funds, stocks or other assets hedthyrindividual retirement accounts, 401K
accounts, profit sharing plans, Keogh accountgngrother pension or retirement account, and the
parties shall further refrain from applying forrequesting the payment of retirement benefits or
annuity payments of any kind, without the consédrthe other party in writing, or upon further
order of the court; except that any party who ieady in pay status may continue to receive such
payments thereunder.
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(3) Neither party shall incur unreasonable debtediféer, including, but not limited to further
borrowing against any credit line secured by tmilfaresidence, further encumbrancing any
assets, or unreasonably using credit cards oramhsmces against credit cards, except in the usual
course of business or for customary or usual haldetxpenses, or for reasonable attorney's fees
in connection with this action.

(4) Neither party shall cause the other party erdhildren of the marriage to be removed from any
existing medical, hospital and dental insuranceecage, and each party shall maintain the existing
medical, hospital and dental insurance coveragdalliforce and effect.

(5) Neither party shall change the beneficiariearof existing life insurance policies, and each
party shall maintain the existing life insurancetaanobile insurance, homeowners and renters
insurance policies in full force and effect.

Domestic Relations Law 8236B(2)(b)[Laws of 200972; modified by Laws of 2010, c. 32 to exclude
transfers of retirement plan assets to pensioneastive “pay status.”]. Where matrimonial procegdi
are pending, the Supreme Court presiding overdtiera rather than a local criminal or Family Court
should be the arbiter of the assets covered bglibge orders and, importantly, of the equitable
distribution of marital property. This is espelydtue in light of the limited knowledge that arfidy or
local criminal court will have regarding the asseticularly when such courts are issuing temigora
orders of protection on ax partebasis.

The procedure for return or transfer of identificatdocuments delineated in chapter 526 provides
an important safety valve for victims of domestiglence in their ability to implement a safety plambe
able to begin anew with their children in a newcpl&ree from violence. The Committee’s proposal wil
facilitate fulfilment of that goal without interfielg with ongoing litigation regarding the allocatiof
child support and marital property.

Proposal

AN ACT to amend the family court act, in relatiandrders for transfers of identification documents
temporary and final orders of protection in fanuburt

The People of the State of New York, representé&keimate and Assembly, do enact as follows

Section 1. Subdivision (i) of section 446 of thenfly court act, as amended by chapter 526 of the

laws of 2013, is amended to read as follows:

() 1. to promptly return specified identificatidmcuments to the protected party, in whose favor
the order of protection or temporary order of pcote is issued; provided, however, that such onday:

(A) include any appropriate provision designedriswge that any such document is available for ase a
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evidence in this proceeding, and available if neagsfor legitimate use by the party against whoehs

order is issued; and (B) specify the manner in Wisiach return shall be accomplished.

2. For purposes of this subdivision, "idenation document”shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cdmeglth
insurance or other benefits card, a card or doctosd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao
United States permanent resident card and empldyaugimorization document; and (B) upon motion and
after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjpuse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretéct
party: any card or document used to access baadtit ar other financial accounts or records, tdurres,

and any other identifying cards and documentsudioly any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification do@nts under this subdivision shall not constitute a

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder the

domestic relations law or child support or spousaintenance under the domestic relations law er thi

article and

§2. Subdivision (j) of section 551 of the family coat, as amended by chapter 526 of the laws of

2013, is amended to read as follows:

() 1. to promptly return specified identificati@mcuments to the protected party, in whose favor
the order of protection or temporary order of petitan is issued; provided, however, that such onday:
(A) include any appropriate provision designedriswge that any such document is available for ase a
evidence in this proceeding, and available if neagsfor legitimate use by the party against whoehs

order is issued; and (B) specify the manner in Wisiach return shall be accomplished.

2. For purposes of this subdivision, "idectiion document”shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cédreglth
insurance or other benefits card, a card or doctnssd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao

United States permanent resident card and empldyaugimorization document; and (B) upon motion and
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after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjouse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretict

party: any card or document used to access baadtit ar other financial accounts or records, tduires,

and any other identifying cards and documentsudiog any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification doemts under this subdivision shall not constitute an

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder the

domestic relations law or child support or spousaintenance under the domestic relations law allert

four of this actand

83. Subdivision (j) of section 656 of the familyucbact, as amended by chapter 526 of the laws of

2013, is amended to read as follows:

() 1. to promptly return specified identificati@mcuments to the protected party, in whose favor
the order of protection or temporary order of pctitan is issued; provided, however, that such onday:
(A) include any appropriate provision designedriswge that any such document is available for ase a
evidence in this proceeding, and available if neagsfor legitimate use by the party against whoehs

order is issued; and (B) specify the manner in Wisiach return shall be accomplished.

2. For purposes of this subdivision, "idectiion document”shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cdmeglth
insurance or other benefits card, a card or docuossd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao
United States permanent resident card and empldyaugimorization document; and (B) upon motion and
after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjpuse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretéct
party: any card or document used to access baadtit ar other financial accounts or records, tdurres,

and any other identifying cards and documentsudioly any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification dom@nts under this subdivision shall not constitute a

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder the
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domestic relations law or child support or spousaintenance under the domestic relations law alart

four of this actand

84. Subdivision (j) of section 842 of the familyucbact, as amended by chapter 526 of the laws of

2013, is amended to read as follows:

() 1. to promptly return specified identificatiddmcuments to the protected party, in whose favor
the order of protection or temporary order of pcote is issued; provided, however, that such onday:
(A) include any appropriate provision designedriswge that any such document is available for ase a
evidence in this proceeding, and available if neagsfor legitimate use by the party against whaohs

order is issued; and (B) specify the manner in tisiech return shall be accomplished.

2. For purposes of this subdivision, "ideotiion document”shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cédreglth
insurance or other benefits card, a card or doctuosd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao
United States permanent resident card and empldyaugimorization document; and (B) upon motion and
after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjpuse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretéct

party: any card or document used to access baadtit ar other financial accounts or records, tdurres,

and any other identifying cards and documentsudioly any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification dments under this subdivision shall not constitute a

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder the

domestic relations law or child support or spousaintenance under the domestic relations law alert

four of this actand

85. Paragraph (h) of subdivision 1 of section 166the family court act, as amended by chapter
526 of the laws of 2013, is amended to read dsvist

(h) 1. to promptly return specified identificatidocuments to the protected party, in whose favor
the order of protection or temporary order of pcttan is issued; provided, however, that such onday:

(A) include any appropriate provision designedriswge that any such document is available for ase a
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evidence in this proceeding, and available if neaggsfor legitimate use by the party against whohs

order is issued; and (B) specify the manner in Wisiech return shall be accomplished.

2. For purposes of this subdivision, "idectiion document”shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cdmeglth
insurance or other benefits card, a card or doctossd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao
United States permanent resident card and empldyaugimorization document; and (B) upon motion and
after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjpuse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretéct
party: any card or document used to access baadtit ar other financial accounts or records, tdurres,

and any other identifying cards and documentsudioly any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification dments under this subdivision shall not constitute a

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder the

domestic relations law or child support or spousaintenance under the domestic relations law al@rt

four of this actand

86. Subparagraph (8) of paragraph (a) of subdivi8iof section 240 of the domestic relations

law, as amended by chapter 526 of the laws of 2@l&nended to read as follows:

(8) 1. to promptly return specified identificatidocuments to the protected party, in whose favor
the order of protection or temporary order of pctitan is issued; provided, however, that such onday:
(A) include any appropriate provision designedriswge that any such document is available for ase a
evidence in this proceeding, and available if neagsfor legitimate use by the party against whoehs

order is issued; and (B) specify the manner in Wisiach return shall be accomplished.

2. For purposes of this subdivision, "idectfion document’shall mean any of the following:
(A) exclusively in the name of the protected paliyth certificate, passport, social security cdmeklth
insurance or other benefits card, a card or docunssd to access bank, credit or other financiebacts
or records, tax returns, any driver's license,iamdigration documents including but not limitedao

United States permanent resident card and empldyaugimorization document; and (B) upon motion and
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after notice and an opportunity to be heard, artheffollowing, including those that may reflecinjouse
or ownership, that the court determines are nepeasa are appropriately transferred to the pretict
party: any card or document used to access baadtit ar other financial accounts or records, tduires,

and any other identifying cards and documentsudiog any identification document in the name of a

protected child who is in the care of a protectadyp

3. Returns or transfers of identification docutsainder this subdivision shall not constitute an

adjudication of the rights of the parties with resipto equitable distribution of marital propertyder this

article or child support or spousal maintenanceeutiis article or the family court aetnd

§7. Paragraph (h) of subdivision 1 of section 2bthe domestic relations law, as amended by
chapter 526 of the laws of 2013, is amended t0d asdollows:

(h) 1. to promptly return specified identificatidocuments to the protected party, in whose favor
the order of protection or temporary order of pcote is issued; provided, however, that such onday:
(A)include any appropriate provision designed tsuga that any such document is available for use as
evidence in this proceeding, and available if neagsfor legitimate use by the party against whaohs

order is issued; and (B) specify the manner in Wisiech return shall be accomplished.

2. For purposes of this subdivision, "idectifion document’shall mean any of the
following:(A) exclusively in the name of the proted party: birth certificate, passport, social sigu
card, health insurance or other benefits cardréd@adocument used to access bank, credit or other
financial accounts or records, tax returns, anyedlis license, and immigration documents includiog
not limited to a United States permanent residard end employment authorization document; and (B)
upon motion and after notice and an opportunityedeard, any of the following, including thosettha
may reflect joint use or ownership, that the cal@termines are necessary and are appropriately
transferred to the protected party: any card ouduwnt used to access bank, credit or other finincia
accounts or records, tax returns, and any othetifgimg cards and documents, including any

identification document in the name of a protediedd who is in the care of a protected party;

3. Returns or transfers of identification dments under this subdivision shall not constitute a

adjudication of the rights of the parties with resipto equitable distribution of marital Opropeutyder

this article or child support or spousal maintemamecder this article or the family court aahd
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88. Subparagraph (7) of paragraph (a) of subdivigiof section 530.12 of the criminal procedure

law, as amended by chapter 526 of the laws of 2@l&8nended to read as follows:

(7) (A) to promptly return specified identificati@ocuments to the protected party, in whose favor
the order of protection or temporary order of pctitan is issued; provided, however, that such onday:
(i) include any appropriate provision designedriswge that any such document is available for ase a
evidence in this proceeding, and available if neagsfor legitimate use by the party against whoehs

order is issued; and (ii) specify the manner incltsuch return shall be accomplished.

(B). For purposes of this subdivision, "idén#étion document'shall mean any of the
following: (i) exclusively in the name of the proted party: birth certificate, passport, socialusig
card, health insurance or other benefits cardréd@adocument used to access bank, credit or other
financial accounts or records, tax returns, anyedis license, and immigration documents includiog
not limited to a United States permanent residard and employment authorization document; and (ii)
upon motion and after notice and an opportunityadieard, any of the following, including thosettha
may reflect joint use or ownership, that the caol@termines are necessary and are appropriately
transferred to the protected party: any card oudwnt used to access bank, credit or other finencia
accounts or records, tax returns, and any othetifgiemg cards and documents, including any

identification document in the name of a protedidd who is in the care of a protected party;

(C). Returns or transfers of identificatiorcdments under this subdivision shall not constitute

an adjudication of the rights of the parties wiBpect to equitable distribution of marital propemder

the domestic relations law or child support or Sabunmaintenance under the domestic relations law or

family court act and

89. This act shall take effect immediately.
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11. Reentry of juvenile delinquents and
persons in need of supervision into foster care
[F.C.A. 88355.3, 756-a, 1088, 1091]

Chapter 342 of the Laws of 2010, which permits kiputho have “aged out” of foster care
at the age of 18, to reenter care, has providethh'safety net” in cases where the youth would
otherwise be facing homelessness or other advetseroes. Enacted at the time that Federal
foster care assistance first became availabledothybetween the ages of 18 and*21he statute
has proven invaluable in preventing future societsts by ensuring that the youth will have the
support necessary to fulfill the commitments tinaytmust make to participate in educational or
vocational programs as a condition of reentry o#re.

The Family Court Advisory and Rules Committee ibmaiiting this measure to clarify one
aspect of the statute that has caused some comftisai is, the categories of former foster yooth t
which the statute applies. “Former foster care lybdist not defined in Family Court Article 10-B
and although referenced in the permanency hearmgsioons (Family Court Act Article 10-A), no
specific cross-references are contained in provssapplicable to juvenile delinquents or Persons
in Need of Supervision (PINS). The Committee’s nieasvould remedy that gap by amending the
post-dispositional provisions regarding extensioiglacement in the juvenile delinquency and
PINS statutes [Family Court Act 88355.3, 756-di(d)|nclude references to Family Court Act
81091. It would further amend Family Court Act 8106 add a definition of “former foster care
youth” that explicitly includes youth placed in fescare with local social services districts
pursuant to juvenile delinquency, PINS, child petitee or destitute child adjudications and
voluntary placements, as well as children freedaftwption but not yet adopted, whose
guardianship and custody have been transferredioimabsocial services district or authorized child
care agency. It would not include juvenile delingisedischarged from placement with the New
York State Office of Children and Family Servicds/S OCFS).

The Committee’s proposal would codify the only dfgte ruling on the statute to date and
is consistent with the position taken by the NewkyState Office of Children and Family
Services, the oversight agency for foster careewNork. The Appellate Division, Second
Department, in Matter of Jefry HL02 A.D.3d 132, 955 N.Y.S.2d 90'{®ept., 2012), reversed a
Family Court decision in which the judge had camsti the absence of specific language to mean
that the statute did not cover PINS cases. Inihglthat Family Court Act 81091 does apply to
PINS who had been placed in foster care, the AgigeDivision noted that the rationale for
enacting chapter 342 applies with equal forceltébater youth discharged from care. The Court
further noted the broad interpretation accordetthéoscope of the statute by the NYS OCIKE.
Consistent with Federal requirements to treatakgories of youth eligible to receive foster care

4" Federal foster care assistance under Title IV-fh@Social Security Adbecame available as of October 1,
2010 pursuant to theostering Connections to Success and Increasirgpiahs Act of 200§Public Law 110-351].
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assistance under Title IV-E of tis®cial Security Aadentically, the NYS OCFS, in its
administrative memorandum to local social servaisgicts, indicated that the statute applied to
all former foster youth, including former fosteregouth placed with local departments of social
servicesSeell-OCFS ADM-02 (March 3, 2011) at pps 2, 7.

Professor Merril Sobie, in his 2012 Practice Comtawgrnto Family Court Act 81091, indicated
that “[tlhe language strongly suggests that theutsaapplies to each and every foster child, ambis
limited to children who have been placed as a tedwn Article 10 [child protective] proceeding.”
Writing before the Appellate Division reversal iralier of Jefry H.Prof. Sobie continued:

It would have been preferable if Article 10-B hagkh drafted to explicitly apply to

non-Article 10 placements. (See, by comparisonti@ed087(a), which enumerates the
placements for which Article 10-A applies.) But thek of an explicit provision is not
necessarily dispositive. It's difficult to conceitvmt the Legislature intended to differentiate or
discriminate between similarly situated “formertiyscare youth”, or that the legislative
decision to craft a separate article excludes nditlé 10 children (if Section 1091 was
intended to be limited to Article 10 placementsyduld have presumably been added to that
Article). The issue will probably be raised andedatined at the Appellate Division level
(unless the Legislature quickly amends Section 1091

Predictably, most youth returning to foster caeetanse who had been placed pursuant to
child protective proceedings, but the option isadlywital for those youth in the juvenile justice
system who have been placed with local social sesvilistricts. As the Supporting Memorandum for
chapter 342 stated:

Although the Family Court Act permits [foster yolth consent to continued foster care with
its attendant supports and services until theyirélae age of 21, many make precipitous
decisions to show their independence and refusertsent to remain in care even when they
are desperately in need of assistance. Youth livingtact families are not faced with such
decisions; they may leave home to attend collegetbey do not abruptly terminate all
connections with their families and often contitogeceive financial and other aid. Youth
leaving foster care, in contrast, often have nalfata fall back on. For them, independent
living' may be akin to falling off a precipice.

(Assembly Mem in Support, Bill Jacket, L. 2010342 at 8). The well-documented problems faced by
these youth — increased incidence of school draphaumelessness, unemployment, criminality and
teen pregnanéy— are even more likely to afflict the vulnerahiegnile justice population upon

48 gee, e.gCitizen’s Committee for Children of New YorKoung and Homeless: A Look at Homeless Youth in
New York City(2006), pages 5, 8; M. Freundlicfime Running Out: Teens in Foster Cé@&hildren’s Rights, Inc.,
Legal Aid Society and Lawyers for Children, Nov003), pages 43-46; M. Courtney, A. Dworsky & H. IRck,

When Should the State Cease Parenting? Evidenaetfre Midwest StudChapin Hall, Univ. of Chicago, Issue
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discharge from care. In its memos to the Goveregarding Chapter 342, both the Division of the
Budget and OCFS noted the additional costs to eeaifrom these adverse consequences that would be
averted by permitting the option for youth to resrfoster careSeeMemo of Division of the Budget

and Letter from OCFS General Counsel, Bill Jacke?010 c. 342. Codification of Matter of Jefry H.
through enactment of the Committee’s proposal gfioee, will provide a cost-effective avenue to

support a particularly vulnerable population aytimake the difficult transition to independent
adulthood.

Proposal

AN ACT to amend the family court act, in relatianreentry of former foster children
into foster care

The People of the State of New York, representé&skimate and Assembly, do enact as

follows:

Section 1. Subdivision 6 of section 355.3 of tify court act, as amended by chapter 663

of the laws of 1985, is amended to read as follows:

6. Successive extensions of placement under thioesemay be granted, but no placement
may be made or continued beyond the respondegkiteenth birthday without [the child's] his or her
consent and in no event past [the child's] hisaptwenty-first birthday. A respondent, who was

previously placed or transferred into placemenhwiiocal social services district pursuant to this

section or section 353.3 or 355.1 of this chapterwho was discharged from foster care on or after

the date on which the child attained the age diteien due to a failure to consent to the contionati

of placement, may move or, with his or her conse@y be the subject of a motion by a social

services official to reenter foster care in accomawith the provisions of section one thousand

ninety-one of this act.

8§ 2. Subdivision (f) of section 756-a of the fantlyurt act, as added by chapter 604 of the

laws of 1986, is amended to read as follows:

() Successive extensions of placement under #us® may be granted, but no placement
may be made or continued beyond the child's eigtitdarthday without his or her consent and in no

event past his or her twenty-first birthday. A dhivho was previously placed with a local social

Brief #115 (Dec., 2007).
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services district pursuant to section seven hunfilitgesix of this chapter and who was discharged

from foster care on or after the date on which hshe attained the age of eighteen due to a faiture

consent to continuation of placement may move @h s or her consent, may be the subject of a

motion by a social services official to reentenéosare in accordance with the provisions of secti

one thousand ninety-one of this act.

83. Section 1088 of the family court act, as amdrzechapter 605 of the laws of 2011, is

amended to read as follows:

8§ 1088. Continuing court jurisdiction. (H)a child is placed pursuant to section threednad
fifty-eight-a, three hundred eighty-four, or thtmendred eighty-four-a of the social services lanpursuant to
section one thousand seventeen, one thousand tivemtyne thousand twenty-seven, one thousandtfifty
one thousand eighty-nine, one thousand ninety-ame thousand ninety-four or one thousand ninety-fif/
this act, or directly placed with a relative punsui section one thousand seventeen or one thdudsbmfive

of this act; or if the child is freed for adoptiporsuant to section six hundred thirty-seven of #ut or section

three hundred eighty-three-c, three hundred eifghuy-or three hundred eighty-four-b of the socetvices
law, the case shall remain on the court's caleaddrthe court shall maintain jurisdiction over dase until
the child is discharged from placement and all erdegarding supervision, protection or servicesgha

expired.

(b) The court shall rehear the matter whenever it de@eeessary or desirable, or upon motion by any
party entitled to notice in proceedings under #nigcle, or by the attorney for the child, and weesr a
permanency hearing is required by this article. [/tiie court maintains jurisdiction over the cdke,

provisions of section one thousand thirty-eightha$ act shall continue to apply.

(€) The court shall also maintain jurisdiction overaae for purposes of hearing a motion to permit a
former foster care youth [under the age of twenmtg;avho was discharged from foster care due tdwrdato

consent to continuation of placement], as defimeslibdivision (a) of section one thousand ninety-ofthis

act, to return to the custody of the [local commissiooig social services [or other officer, board or

department authorized to receive children as puhlarges] district from which the youth was moserdly

discharged, or, in the case of a child freed fapdidn, the authorized agency into whose custodly an

guardianship the child has been placed

§ 4. Section 1091 of the family court act, as ameelnay chapter 342 of the laws of 2010, is amended

to read as follows:
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§ 1091. Motion to return to foster care placement.

(a) For purposes of this article, "former fosterecgouth” shall mean a youth under the age of

twenty-one who was discharged from foster careraafter attaining the age of eighteen due to aifaito

consent to continuation in foster care and wholbieh: (i) placed in foster care with a local sos&lices

district pursuant to article three, seven, ten-Aar ten-C of this act or section three hundréiy#ight-a of

the social services law, or (ii) freed for adoptinraccordance with section six hundred thirty-seefthis act

or section three hundred eighty-three-c, three redhdighty-four or three hundred eighty-four-b lnd social

services law but has not yet been adopted; ortlfi@)subject of a motion to restore parental rigids has

been conditionally granted pursuant to paragraptofisubdivision (b) of section six hundred tlgideven of

this act.

(b) A motion to return a former foster care youth [enthe age of twenty-one, who was discharged
from foster care due to a failure to consent tdicomation of placement,] to the custody of the #bc
commissioner of] social services [or other offidesard or department authorized to receive chiléspublic

charges] district from which the youth was moserdty discharged, or, in the case of a child fried

adoption, the social services district or authatiagency into whose custody and guardianship the lchs

been placedmay be made by such former foster care youthyar local social services or, if applicable, an

authorized agencgfficial upon the consent of such former fosterecgouth, if there is a compelling reason for

such former foster care youth to return to fosteef; provided however, that the].

(c) Thecourt shall not entertain a motion filed after biyefour months from the date of the first final

discharge that occurred on or after the formerefosare youth's eighteenth birthday.

[(a)] (d) A motion made pursuant to this [section] artiele[a] an appropriate locabcial services

official or, in the case of a child freed for adopt an appropriate local social services officiabfficial of

the authorized agency into whose custody and gamastip the child has been placsdall be made by order

to show cause. Such motion shall show by affidawvither evidence that:
(1) the former foster care youth has no reasenalbérnative to foster care;

(2) the former foster care youth consents tolémemt in and attendance at an appropriate
educational or vocational program, unless evidénsebmitted that such enrollment or attendance is

unnecessary or inappropriate, given the partiaifaumstances of the youth;
(3) re-entry into foster care is in the bestiiests of the former foster care youth; and

(4) the former foster care youth consents ta¢hentry into foster care.
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[(b)](e) A motion made pursuant to this [section] artiolea former foster care youth shall be made by

order to show cause [or] dan days notice to the social services officialimthe case of a child freed for

adoption, the social services official or officalthe authorized agency into whose custody anddigaship

the child has been placefluch motion shall show by affidavit or other ende that:

(1) the requirements outlined in paragraphs twe,and three of subdivision [(a)] (df this section

are met; and

(2) (i) the [applicable] appropriatecal social services [district] official or, ipalicable, official of

the authorized agen@pnsents to the re-entry of such former fostee gauth, or [if]

(ii) the [applicable] appropriatecal social services [district] official or, ipalicable, official of

the authorized agencgfuses to consent to the re-entry of such foffioster care youth and [that] such refusal

is unreasonable.

[(©)]({) (1) If at any time during the pendency of a pralieg brought pursuant to this [sectign] article,
the court finds a compelling reason that it ishie best interests of the former foster care youthetreturned
immediately to the custody of the appropriteal commissioner of social services or [othdicef, board or

department authorized to receive children as pudblarges], in the case of a child freed for adeptibe

appropriate local commissioner of social serviaeguthorized agency into whose custody and guastian

the child has been placgeknding a final decision on the motion, the conaly issue a temporary order

returning the youth to the custody of [the] slmtal commissioner of social services or [othdicef, board or

department authorized to receive children as publarges] , if applicable, such authorized agency

(2) Where the appropriatecal social services district or, if applicabllee authorized agenclias

refused to consent to the re-entry of a formereiosare youth, and where it is alleged pursuant to

subparagraph (ii) gbaragraph two of subdivision [(b)] (e} this section, that such refusal [by such social
services district] is unreasonable, the court gralht a motion made pursuant to subdivision [&))df this
section if the court finds and states in writingttthe refusal [by the local social services dijtis
unreasonable. For purposes of this [section] &rtectourt shall find that a refusal [by a localiabservices

district] to allow a former foster care youth t@n¢er care is unreasonable if:
(i) the youth has no reasonable alternative $tefocare;

(ii) the youth consents to enrollment in andradince at an appropriate educational or vocational
program, unless the court finds a compelling redBahsuch enrollment or attendance is unnecessary

inappropriate, given the particular circumstandethe youth; and
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(iii) re-entry into foster care is in the bedsteirests of the former foster careuth.

(3) Upon making a determination on a motion fileslguant to this [section] artiglevhere a motion
has previously been granted pursuant to this [@elctirticle in addition to the applicable findings required b
this [section] articlethe court shall grant the motion to return a ferroster care youth to the custody of the
appropriatdocal commissioner of social services or [othdicef, board or department authorized to receive

children as public charges] or if applicable, théharized agengyonly:

() upon a finding that there is a compellingsaa for such former foster care youth to returnaie;

(i) if the court has not previously granted &seguent motion for such former foster care yoaith t

return to care pursuant to this paragraph; and

(iii) upon consideration of the former foster&gouth’'s compliance with previous orders of the
court, including the youth's previous participatioran appropriate educational or vocational progri&

applicable.

85. This act shall take effect immediately.
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12. Orders for recoupment of over-payments of chulgport in
Family and Supreme Court proceedings
[F.C.A. 8451; D.R.L. §240]

Neither the Family Court Act nor the Domestic Rielas Law address an issue that is
frequently presented in both Family and SupremerQooceedings, that is, the question of whether a
support obligor who has overpaid on a child suppater may recoup all or part of those payments.
New York's statutory framework is silent as to wieatrecoupment should be available at all and, if
so, what court, if any, should entertain such aapibns, what the standard should be, whether
recoupment should be credited toward future suppaatrearages and over what period of time
payments should be made or credited. Since théiegjfavor court intervention to provide redress to
a party who has overpaid in particular cases irclvkie recipient of the payments has been unjustly
enriched, the Family Court Advisory and Rules Cotteriis proposing this measure to fill this
substantive and procedural void.

First, the Committee’s proposal provides that thertthat issued or modified the child
support order for which an overpayment is allegesspsses continuing jurisdiction over an
application for recoupment. This would make clé&at such applications may not be made in a local
small claims, civil, district, city, town or villagcourt, but must be made in the court that issued
modified the child support order in question. |e ttase of an order issued by a Supreme Court
without a reservation of exclusive jurisdictione thamily Court would also be authorized to
adjudicate a recoupment application. The propdsal@ecludes an application for recoupment of
payments made to cover a period prior to the exégt®f a child support order, which had been the
ground for denial of recoupment in the Appellateifion, Second Department, case of FOXkoxx,
114 A.D.2d 605, 494 N.Y.S.2d 446 (3d Dept., 1985).

Second, the measure provides a standard for deti@gnwvhether recoupment of all or part of
an alleged overpayment would be appropriate, thdthere the interests of justice require,” aslwel
as specification of the proof required. The appliaaould need to provide proof of the overpayment,
as well as proof “that the amount of the recoupna@t the method and rate of its collection will not
substantially impair the custodial parent’s abitiymeet the financial needs of the child or cleifd?
Finally, the court would be required to state @asons on the record for any order granting oridgny
recoupment.

While some appellate courts have permitted recompifesupport overpayments in certain
circumstances, recoupment has frequently beendieni¢he basis of a long-standing public policy
against recoupmenbee, e.gJohnsorv. Chapin 12 N.Y.3d 461 (2009)earg. Denied 13 N.Y.3d
888 (2009);_Apjohrv. Lubinski, 114 A,D,3d 1061 (3Dept., 2014); Krowl. Nightingale 103
A.D.3d 726 (2nd Dept., 2013); Maivs Mairs 61 A.D.3d 1204 (3d Dept., 2009); Matter of Tadido
v. Wasserman-Taddoniél A.D.3d 935, 858 N.Y.S.2d 721 (2d Dept., 2008atter of Annette M.R
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v. John W.R.45 A.D.3d 1306, 845 N.Y.S.2d 616"(®ept., 2007); Coliccv. Ruhm 20 A.D.3d 891,
798 N.Y.S.2d 280 (&3Dept., 2005); Niewadowski Dower, 286 A.D.2d 948, 731 N.Y.S.2d 420"(4
Dept., 2001); Baraby. Baraby 250 A.D.2d 201, 205, 681 N.Y.S.2d 826 (3d Delf98); Baranek:.
Baranek 41 Misc.3d 145 (A), 983 N.Y.S.2d 201, 2013 NYpSDp. 52075 (App. Term, "2Dept.,
2013) (VU);_Ramos. Chacon 30 Misc.3d 145(A); 926 N.Y.S.2d 346, 2011 NY SDp. 50433 (App.
Term, F' Dept, 2011)(U). . While none of these cases eryila rationale or roots of this public
policy, it is safe to assume that, consistent withunderpinnings of the Family Court Act, the
Domestic Relations Law and specifically the Chilgpfort Standards Act, the public policy
disfavoring recoupment must be rooted in a confmrthe best interests of the children involved.

Assuming this is the case, the Committee’s propiesadrefully tailored to incorporate this public
policy while at the same time permitting the cowibere justice warrants, to provide a fair resukh
support obligor in circumstances in which the cloifcchildren will not be harmed. The measure is not
suggesting a balancing of interests but, instesdiides lack of hardship to the children as an etdrof
proof that the applicant for recoupment must dertratesin addition to the overpayment itself. Theu@o
would be authorized to order partial recoupmerttrater to obviate any hardship to the children.usign
of the requirement for proof that the amount ofidgoupment itself, as well as both the methodratedof
its collection, will not create a financial hardsHor the custodial parent in meeting the child’€lildren’s
financial needs is, in fact, consistent with case in several other states that have requireddatlardship
to the children as a prerequisite for recoupniént.

The circumstances that give rise to overpaymentsidd support are varied. Notably, where a
mother obtained a child support order in New Ydtkraa Connecticut order of support had expirednupo
the child’s eighteenth birthday, the Court of Apisea Spencev. Spencerl0 N.Y.3d 60, 853 N.Y.S.2d
274 (2008), reversed the New York order on the gdaihat Connecticut possessed exclusive, continuing
jurisdiction under th&niform Interstate Family Support Adthe Court remanded the matter, inter alia, for
a determination regarding recoupment. Perhaps t® common situation where recoupment has been
approved by courts has been where a court haseardedlownward modification of a child support order
but the Support Collection Unit of the county Depaent of Social Services has not immediately reduce
the previously applicable automatic income deducticder.See, e.g Erancisv. Francis 156 A.D.2d 637,
548 N.Y.S.2d 816 (2d Dep't 1989). Recoupment e laden approved where an appellate court revarsec
lower court order for child support on the grouhdttit involved a misapplication of, or faulty mathatical
calculation under, th€hild Support Standards AcEeee.g, Peopleex rel Breitsteinf.k.a. Aaronsorv.
Aaronson 3 A.D. 3d 588, 771 N.Y.S. 2d 159 (2d Dep't 20¢48.v. K.O., 42 Misc.3d 466 (Fam. Ct.,
Albany Co., 2013)/ It has also been permitted wiagparent prepaid child support for a period inchtthe

49 See, e.gGriessv. Griess 9 Neb. App. 105, 608 N.W.2d 217 (2000); In re Mare of DiFatta306 Ill. App.
3d 656, 239 Ill. Dec. 795, 714 N.E.2d 1092 (2d DiS99); In re Marriage of Olse@29 Ill. App. 3d 107, 171 IIl.
Dec. 39, 593 N.E.2d 859 (1st Dist. 1992); ZofwaKofcak 8 Conn. L. Rptr. 18, 1992 WL 360591 (Conn. Super.
Ct. 1992); Pellaw. Pellar 178 Mich. App. 29, 443 N.W.2d 427 (1989); Toppefopper 553 A.2d 639 (Del.
1988).See generally;Right to Credit on Child Support for Previous @vayment to Custodial Parent for Minor
Child While a Child is Not Living With Obligor Pang” 7 A.L.R.6th 411 (2005).
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child no longer lived with the recipient of the pagnts.Seg e.g.,_ Aulow. Yukhananova31 Misc.3d
1226(A), 929 N.Y.S.2d 198, 2011 WL 1833263, 201Y.M6lip Op. 50853 (V) (Sup. Ct., Queens Co.,
2011). The Appellate Division, Second Departmeppraved applying an over-payment of child care
expenses to reduce arrears in a case in whichtlieveas 17 years oldGeeZenglingv. Shenglin Lp110
A.D.3d 729 (2 Dept., 2013)Finally, recoupment may be justified where a suppbligor, who is making
payments pursuant to a child support order, opaat obligor's employer, who is automatically deting
child support payments from the support obligogggheck, is unaware that the child, who is the
beneficiary of the order, has become emancipatedigin marriage.

For each of these situations, as well as othetsiag arise, the interests of justice may be shimwn
warrant recoupment of all or a portion of the oegrpents, with the rate and mode of recoupmenttditta
by the particular facts of the case and needsyif af the child. The Committee’s proposal would\pde a
needed clarification that courts issuing or modifychild support orders have jurisdiction to viradecthose
interests and would fill a long-standing procedwtl in New York State’€hild Support Standards Act.

Proposal

AN ACT to amend the family court act and the donea®iations law, in relation to recoupment of
overpayments of child support in family and suprexoert

The People of the State of New York, representé&skimate and Assembly, do enact as follows

Section 1. Section 451 of the family court actnmgeaded by adding a new subdivision 3 to read as

follows:

3. The court that issued a child support ordemooraler of modification under this act has

continuing jurisdiction over motions seeking recagmt of overpayments of child support. Where ariord

was issued by the supreme court without a reservati jurisdiction or was transferred or referredhe

family court, the family court may exercise juristiibn over an application for recoupment. Where the

interests of justice require, the court may allesaupment of all or part of the overpayment of iidch

support obligation upon proof of the overpaymert apon proof that the amount of the recoupment and

the method and rate of its collection will not stalngially impair the custodial parent’s abilityreeet the

financial needs of the child or children. The calrall state its reasons on the record for anyrasgaed

under this subdivision.

§2. Section 240 of the domestic relations law isaoked by adding a new subdivision 6 to read as

follows:
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6. The court that issued a child support ordemooraer of modification under this act has

continuing jurisdiction over motions seeking reca@nt of overpayments of child support. Where ariord

was issued by the supreme court without a reservati jurisdiction or was transferred or referredhe

family court, the family court may exercise juristiibn over an application for recoupment. Where the

interests of justice require, the court may allesaupment of all or part of the overpayment of iidch

support obligation upon proof of the overpayment apon proof that the amount of the recoupment and

the method and rate of its collection will not siapgially impair the custodial parent’s abilityreeet the

financial needs of the child or children. The calrall state its reasons on the record for anyrasdaed

under this subdivision.

83. This act shall take effect on the ninetieth atgr it shall have become a law.
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13. Stipulations and agreements for child support in
Family Court and matrimonial proceedings
[F.C.A. 8413(1)(h); D.R.L. 8240(1-b)(h)]

Section 413(1)(h) of the Family Court Act and sect240(1-b)(h) of the Domestic Relations
Law provide three important protections for childkehen their parents enter into agreements and
stipulations for the payment and receipt of chug@ort. Validly executed agreements and
stipulations entered into by the parties and piteseto the Supreme or Family Court for
incorporation into orders or judgments must incladgatement that the parties were advised of the
provisions of theChild Support Standards Act (CSSA9,well as a statement that the “basic child
support obligation” (application of tH@SSApercentages to the parties’ combined parentahie¢o
would “presumptively result in the correct amouhtlild support to be awarded.” Where the
agreement or stipulation is at variance with thastb child support obligation,” a statement must
also be included of what the presumptive amountledvbave been and why the deviation from that
amount is appropriate. These protections are nitake by the parties or their attorneys and render
agreements not in compliance with these requiresnasitl, not simply voidableSeeScheinberg,
“Inconsistent Appellate Enforcement of the RedRaluirements in DRL 8240(1-b)(h),” Fam.
Law Rev#3:3 (NYS Bar Assoc., Summer/Fall, 2007). Howetleg, law is silent regarding the
procedures to be followed and the remedies for mmptiance with these mandates, which has led to
disparate interpretations in different parts of Néavk State. The Family Court Advisory and Rules
Committee is proposing legislation to supply neagsslarity to this area.

The Committee’s proposal would amend both Familyr€Act 8413(1)(h) and Domestic
Relations Law 8240(1-b)(h) to provide that if amesgnent or stipulation fails to comply with anytioé
three provisions, it must be deemed void as oktrer of the date that one of the parties allebed
noncompliance in a pleading or motion or the diatgeGourt made a finding of noncompliance. This
approach is consistent with that of the Appellatédion, Third Department, which, in Claxk Liska, 263
A.D.2d 640, 692 N.Y.S.2d 825dPept., 1999), treated a motion to vacate a stifmriaon the ground of
noncompliance with these requirements as a pragpaubdification of the parties’ obligations. Najin
that retroactive vacatur of the agreement wouldtiegly affect the accumulated child support asear
owed by defendant, the cancellation of which isegalty prohibited? the Court affirmed the modification
date as the date of the applicatiSee alsd.uisi v. Luisi, 6 A.D.3d 398 (2d Dept., 2004); Matter of B.J.G.
v.M.D.G., 29 Misc.3d 670 Sup.Ct., Nassau Co., 201T¥), Jeffersorv. Jefferson21 A.D.3d 879, 800
N.Y.S.2d 612 (& Dept., 2005)(noncompliance wi@SSArendered agreement invalid and unenforceable;
matter remitted for new determination of child sogfipetroactive to the original date of the agreetne

Further, the Committee’s proposal requires thahugpéinding of noncompliance, the Court must
hold a hearing to determine an appropriate amoluchitd support as of the earlier of the date the
noncompliance had been asserted in a pleadingnatian or the date of the Court’s finding of

¥ See, e.gMatter of Doxv. Tynon 90 N.Y. 2d 166, 659 N.Y.S.2d 231 (1997).
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noncompliance. Concomitantly, the proposal provities the noncompliance with tiiE§SSAmay not be
asserted as a defense to non-payment of child suppdolation of an agreement or stipulation &or
period prior to the assertion of noncompliance maion or pleading or judicial determination of
noncompliance, whichever was earlier.

Additionally, the proposal would remedy the gapeaby the Appellate Division, Second
Department in Matter of Savini Burgaleta34 A.D.3d 686 (2d Dept., 2006)., that, unless precluded
by the Supreme Court, the Family Court should besiciered a court of competent jurisdiction that ladou
have subject matter jurisdiction to review, deterenand, where necessary, vacate or modify, notlgimp
enforce, child support in cases in which a divguciyment did not conform to thhild Support
Standards ActSeeSchub, “Outside Counsel: Family Court: Challendifegal Child Support Facts?,”
N.Y. Law JournalApr. 2, 2007, p.4, col. 4; Scheinbesgpra at 5-6.

In light of the ambiguity surrounding the law inglarea and, in particular, the varying approaches
taken by the courts regarding the treatment ofeagests and stipulations deemed not to comply wigh t
Child Support Standards Adhe Committee’s proposal will provide neededifiztion. In so doing, it
will spur greater compliance with tli&SAthus fulfilling the legislative intent of providg appropriate
support for children.

Proposal

AN ACT to amend the family court act and domestiations law, in relation to agreements and
stipulations of child support

The People of the State of New York, representé&skimate and Assembly, do enact as follows:

Section 1. Paragraph (h) of subdivision 1 of sectit3 of the family court act, as added by chapter
41 of the laws of 1992, is amended to read asvislio

(h) (1) A validly executed agreement or stipulation voarily entered into between the parties
after the effective date of this subdivision presdrto the court for incorporation in an orderwgment

shall include the following
(i) a provision stating that the parties have badvised of the provisions of this subdivision, and

(ii) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of clsilghport to be awarded.
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(2) In the event that such agreement or stipulatiamadies from the basic child support obligation,
the agreement or stipulation must specify the arthat such basic child support obligation wouldéa
been and the reason or reasons that such agreenstipulation does not provide for payment of that

amount.
(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
voluntarily enter into validly executed agreementstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra

The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which

deviates from the basic child support obligatioallsket forth the court's reasons for such dewumatio

(6) An agreement, stipulation or court order whactourt finds fails to comply with any of the

provisions of this paragraph shall be deemed veidfdhe date that any of the parties raises tihgdato

comply in a pleading or motion or a court of congpgfiurisdiction makes a finding of the failure to

comply, whichever is earlier.

(7) If a court of competent jurisdiction finds thaat agreement, stipulation or court order fails to

comply with any of the provisions of this paragraiste court shall hold a hearing and determinecttilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdof

the failure to comply, whichever is earlier. Foe fhurposes of this section, a court of competent

jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in wiigh

agreement, stipulation or order was initiated, ssiine supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not ¢titut® a defense to non-payment of a child

support obligation prior to the date that any & fiarties raises the failure to comply in a pleadin

motion or a court of competent jurisdiction makdmding of the failure to comply, whichever is kear.
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82. Paragraph (h) of subdivision 1-b of section 8#the domestic relations law, as added by
chapter 41 of the laws of 1992, is amended to asdollows:

(h) (1) A validly executed agreement or stipulation vouily entered into between the parties
after the effective date of this subdivision presdrto the court for incorporation in an orderutgment

shall include the following:
(i) a provision stating that the parties have beemsadwf the provisions of this subdivision, and

(i) a provision statinghat the basic child support obligation providedtherein would

presumptively result in the correct amount of cisilghport to be awarded.

(2) In the event that such agreement or stipulatiamadies from the basic child support obligation,
the agreement or stipulation must specify the arhthat such basic child support obligation wouldéa
been and the reason or reasons that such agreenstipulation does not provide for payment of that

amount.
(3) Such provision may not be waived by either partgaunsel.

(4) Nothing contained in this subdivision shall be stomed to alter the rights of the parties to
voluntarily enter into validly executed agreementstipulations which deviate from the basic child
support obligation provided such agreements ouktipns comply with the provisions of this parggra

The court shall, however, retain discretion withpect to child support pursuant to this section.

(5) Any court order or judgment incorporating a vatidkecuted agreement or stipulation which

deviates from the basic child support obligatioallsket forth the court's reasons for such dewumatio

(6) An agreement, stipulation or court order whiaits to comply with any of the provisions of

this paragraph shall be deemed void as of thetHateany of the parties raises the failure to conmph

pleading or motion or a court of competent juriidic makes a finding of the failure to comply,

whichever is earlier.

(7) If a court of competent jurisdiction finds thaat agreement, stipulation or court order fails to

comply with any of the provisions of this paragraiste court shall hold a hearing and determinecttilel

support obligations of the parties pursuant to $kistion de novo from the date that any of theigmrt

raises the failure to comply in a pleading or motw a court of competent jurisdiction makes aifigdof
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the failure to comply, whichever is earlier. Foe thurposes of this section, a court of competent

jurisdiction shall be either the family court oetBupreme court, notwithstanding the court in wihingh

agreement, stipulation or order was initiated, ssidne supreme court has retained exclusive jotiedi

to enforce or modify the agreement, stipulatioomier.

(8) The provisions of this paragraph shall not ¢titut® a defense to non-payment of a child

support obligation for any period prior to the ditat any of the parties raises the failure to dgritpa

pleading or motion or a court of competent jurifidic makes a finding of the failure to comply,

whichever is earlier.

83. This act shall take effect on the ninetieth afgr it shall become a law and shall apply to

agreements and stipulations entered into on or thié¢ date.
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14. Services for youth in juvenile delinquency and
persons in need of supervision proceedings in Fa@olrt
[F.C.A. 88352.2, 353.2, 355.3, 355.4, 754, 756 -d5657;
Ed. L. 8112; Soc. Serv. L. 8409-e; Exec. L. §243]

In both juvenile delinquency and Persons in Nee8ugdervision (PINS) cases, youth in out-of-
home care represent an ever-shrinking proportiogooth adjudicated in Family Courts in New York
State, appropriately reflecting the increased ttemdard utilization of effective evidence-based
community alternatives. But for those youth whouieg placement — and there is a minority of youth i
both categories who do — provision of adequatesesyboth in the facilities and in the youth’s
communities to aid in their reintegration upon aske, is absolutely essential. The “Close to Home”
initiative enacted in 2012 through which juvenildidquents adjudicated by the New York City Family
Court, who require placement in non-secure faesitmust be placed with the New York City
Administration for Children’s Services for grouprhe facilities in or near the City is a salutarypste
However, provisions with statewide applicabilitg,w&ell as provisions regarding PINS, are critically
needed. Enhancement of the statutory provisiorerdatg services for PINS and delinquent youth
statewide would provide a crucial element of thempeehensive response needed to the ameliorate the
disturbing picture of the New York State juvenilistice system conveyed in the reports of the Gar&rn
Task Force on Transforming Juvenile Justice, thiez&i's Committee for Children, Child Welfare Watch
and the United States Department of Jusfice.

The Family Court Advisory and Rules Committeghgrefore, submitting a proposal to ensure
necessary services and to increase the alternatwadisble to the Family Courts both at the dispasal
stage and later when faced with applications feemsions of placement in juvenile delinquency aidiSP
proceedings. If the Family Court is to be able &elrits responsibilities to order the “least resire
available alternative” that fulfills the needs aresbt interests of the juveniles and, in juvenilendgency
proceedings, that strikes an appropriate balanteese factors with the need for protection of the
community, the Court must be able to order neededces and have a wide-range of dispositional and
post-dispositional options available. Without thesevices and supports, New York State’s investment
in placement are lost. The proposal includes, ialier

* delineation of the responsibility for the Fam@purt not only to consider, but also to craft, a
case-specific order, that meets the needs andrveststs of the juveniles and, in juvenile deliegoy
cases, that balances these factors with the neguldtection of the community;

» authorization for the Family Court to be abletder specific services that are necessary to
facilitate the juveniles’ successful return home;

®1 SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009); Citizens’ Committee for ChildrenNdéw York,
Inside Out: Youth’s Experiences Inside New YorkeS&tdlacement Systefec., 2009)A Need for Correction:
Reforming New York’s Juvenile Justice SystBChild Welfare WatcliFall, 2009); U.S. Dept. of Justice,
“Investigation of Lansing Residential Center, LoasSett, Jr. Residential Center, Tryon Residentst€ and
Tryon Girls Center” (Findings Letter, dated Aug, 2009).
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» discretion for the Family Court to order interessupervision, which may include participation in
a community-based rehabilitative program, in coojiom with probation as a disposition for adjudacht
juvenile delinquents and PINS who would otherwisglaced and, in juvenile delinquency cases, to
include electronic monitoring as a condition of thder;

* authorization for the Family Court to order thatlieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be placgaobation for up to one year or that, in juleni
delinquency cases, juveniles may be conditionaigtthrged;

* a requirement that “[rJoutine, emergency or ottmental health treatment, including
administration of psychotropic medication, shaligoevided by licensed mental health professionsis a
authorized by law;” and

* a requirement that the New York State Educatiepdtment develop and implement standards
to promote school stability for youth in out-of-heroare, to require that facility educational progsa
meet State standards and generate credits for yatthvill be recognized by local school distriatsd to
require local school districts to promptly enradigh in school upon their release.

The critical elements of the proposal can be sunaearas follows:

1. Responsibility of the Family Court at dispositidrhe proposal requires the Family Court not
only to consider, but also to craft, a case-speoifder that meets the needs and best interetts of
juveniles and, in juvenile delinquency cases, tiad@nces these factors with the need for protectidhe
community. Analogous to section 1015-a of the Fai@iburt Act, if the Court determines that there are
particular services that would facilitate the juldesi successful return home, the Court would be
empowered, as part of a disposition, extensioraufgment or permanency order, to direct that the
appropriate agency arrange for or furnish thempanosglide the Court and parties with progress rep@ss
in Family Court Act 81015-a, the scope of theseesdvith respect to social services officials waoléd
limited by the county child and family servicesmplhaen in effect. The order must further providatth
youth under 21, who do not yet have high schodbdias, must be provided with educational services
that comport with the Education Law and regulatisoghat credits achieved would be transferable and
further, that special education services must beiged if required by the youth’s Individualized
Education Plan. The juvenile, his or her attorney lis or her parent or guardian must be givernpg ob
the order. Clearly, as recent reports have demeatestrif juveniles do not receive these suppdnts, t
community, not just the juveniles, will suffér.

2. Expansion of alternatives to placemeéfdremost among the recommendations in the recent
reports on New York’s juvenile justice system is tieed to reduce the often ineffective and costly
placements in favor of increased development aitidation of community-based alternatives.
Consistent with these recommendations, the Comarstigoposal would authorize the Family Court to
direct that an adjudicated juvenile delinquentenspn in need of supervision, who would otherwise b
placed, be required to participate in an intensiygervision program for all or part of the peridd o

52 |bid.
53 |bid.
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probation to the extent available in the countyclBa program may require participation in a comrydni
based rehabilitative program, including, among &hine evidence-based programs, such as functional
family therapy and multi-systemic therapy, thatd@voven successful in many parts of the Statelidixp
inclusion of intensive supervision, including commty-based programs, effectuates the mandate fibr bo
PINS and juvenile delinquency cases that the Fa@uolyrt direct utilization of the “least restrictive
available alternativeand that reasonable efforts be made to preven¢iplasts SeeFamily Court Act
88352.2(2); 754(2)(a).

Further, in an effort to minimize unnecessary esitams of placement in both juvenile delinquency
and PINS cases, the proposal would authorize thely&ourt to order that juveniles may be placed on
probation for up to one year or that, in juvenigimiquency cases, juveniles may be conditionally
discharged in lieu of extending or continuing plaeat. These options may be useful where a local
probation department, often in conjunction withoanemunity-based agency, is able to provide aftercare
reentry services for a juvenile not available tlglothe placement agency. No fiscal mandates aresetp
by the provision. Local probation departments ttaahot have or do not elect to provide such sesvice
would not be required to do so. Nor would it reégdacement agencies from their responsibilities to
engage the youth and his or her family in reledaerpng early in the placement.

Intensive supervision, especially coupled with ewice-based community programs, is a critically-
needed dispositional alternative. Enhanced Stateotesement has been available for several years fo
intensive probation supervision for adults, butdiaraller amounts have been afforded to juvenile
programs. That use of intensive probation and conityprograms can be an effective means of
addressing juvenile justice cases, while at theestmme saving considerable sums of money, has been
clearly demonstrated in programs such as Esper&mb@nced Supervision and the Juvenile Justice
Initiative in New York City, as well as a varietfgrograms in Erie Countif.Nationally, such programs
are recognized as providing cost-effective, safermdtives to residential placeméhEvidenced-based
programs, such as functional family therapy andtirsystemic therapy, which are increasingly in use
throughout New York State, have been shown to bmtae effective than costly placements in advamcin
constructive youth development and community séfdiye alternative — placement in facilities operated
by the New York State Office of Children and Fan8lgrvices or contract agencies — has become
increasingly expensive, averaging over $200,00Quvenile per year, as compared to $3743 per d¢bild

>4 SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at 27; K. Hurley, “Homes for Teenst Nock-ups:
New York City Experiments with Keeping Lawbreakarshe Community,” inA Need for Correction: Reforming
New York’s Juvenile Justice Syster@Child Welfare Watcii4, 18, 21 (Fall, 2009); “Alternative to Jail Prams
for Juveniles Reduce City Costsriside the Budget#148 (NYC Independent Budget Office; July 11, @00

 See generallyHome-based Services for Serious and Violent @ffes, Center for the Study of Youth Policy
(Oct., 1994); M. Jones and B. Krisbetmages and Reality: Juvenile Crime, Youth Violeseg Public Policy
National Council on Crime and Delinquency (Jun€4)9p. 37 Comprehensive Strategy for Serious, Violent and
Chronic Offenders: Program Summaty.S. Dept. of Justice, Office of Juvenile Justind ®elinquency Prevention
(Dec., 1993), p. 21

%6 See, e.gP. GreenwoodChanging Lives: Crime Prevention as Crime Controli®& (U.Chi. Press, 2006);
Juvenile Delinquency Guidelines: Improving Couraé&tice in Juvenile Delinquency Cag@ational Council of
Juvenile and Family Court Judges, 2005).
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Enhanced Supervision, $13,000 for Esperanza an®@® Tor the Juvenile Justice InitiativeThe
enormous investment in out-of-home placement hapaid off; a study of a large sample of youth
released from NYS OCFS facilities from 1991 to 199%ealed that 89% of the boys and 81% of the girls
had been rearrested by the time they reached thefé, 85% of the boys and 69% of the girls heeib
convicted and 52% of the boys and 12% of the biald been incarcerated by that &@ommunity-based
alternatives have demonstrated far lower recidivism

With respect to PINS, the need for this proposahiderscored by the conclusions reached by the
Vera Institute of Justice in its two studies thargrcommissioned by the New York State Office of
Children and Family Services in 2001 and 2808he earlier study characterized detention andephant
as the “most expensive” and “least satisfying” gigpositional and dispositional options for thegoies,
their families and the system as a whole — opttbashave not been demonstrated to improve eibiger t
truancy or absconding problems that form the graaraof most PINS petitions and that have drained
resources away from more promising solutions —aeddllow-up study highlighted the efficacy of the
use of creative alternatives to detention and phace for PINS.

Significantly, not only does intensive supervisgave money, but it may also facilitate access to
Federal dollars. Funds from the Federal child welfaograms can be made available to localities for
these programs if the Office of Probation and Guioeal Alternatives within the New York State
Division of Criminal Justice Services and locallpton departments work in partnership with the New
York State Office of Children and Family Servicesldocal social services districts. If intensive
supervision services that are provided to youthrder to prevent placement are explicitly includethe
statewide plan for child welfare services, Federahbursement would be available as a preventive
service under Title IV-B of the Social Security A42 U.S.C.A. 88622, 623 [Social Security Act, &itl
IV-B]. ®* Federal reimbursement for child welfare servicegrevent placement of juvenile delinquents is
contemplated so long as the facilities where thealyavould have been placed are eligible for Federal
foster care funding +e., that the facilities are not secure detention asrie forestry camps or training
schools housing over 25 juvenil&eed42 U.S.C. 8672(c) [Social Security Act, Title IM-E

With respect to juvenile delinquents, as is nowatted for pretrial detention [L. 2008, c. 57], so
too, the Committee’s proposal authorizes, but adm¢sequire, electronic monitoring as a disposaion

°" Seenote 38supra

%8 SeeGovernor’s Task Force on Transforming JuvenilgidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009) at page 85, n. 5.

%9 See, e.gkight Crime, Invest in KidsGetting Juvenile Justice Right in New York: Prolmerventions Will
Cut Crime and Save Money (2007).

60 Changing the PINS System in New York: A Studyediiniplications of Raising the Age Limit for Persams
Need of SupervisiofPINS) (Vera Inst., Sept., 2001) at pages 34 @&nging the Status Quo for Status Offenders:
New York State’s Efforts to Support Troubled T€®iesa Inst., Dec., 2004).

61 Reimbursable "child welfare services" are definedpublic social services," directadter alia, at
"preventing or remedying, or assisting in the solubf problems which may result in the neglectysdy
exploitation or delinquency of children." 42 U.S&625(a)(1)(B) [Social Security Act, Title IV-B].He Federal
regulations implementing the Act enumerate coungednd other services determined to be "necessdry a
appropriate,” including "intensive, home-based faservices." 45 C.F.R. §1357.15.
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condition of an intensive probation regimen. Thswad be an adjunct to, but not a replacement e in-
person contacts so vital to the success of prabgpiarticularly as applied to juveniles. In ligtittbe
requirement in section 303.1(a) of the Family Céwt that Criminal Procedure Law provisions be
“specifically prescribed” in the Family Court Act order to be applicable, this provision would pdev
the necessary analogue to section 65.10(4) of timeital Procedure Law, the statutory response ¢o th
decision of the Court of Appeals in PeopldMcNair, 87 N.Y.2d 772 (19965eel..1996, c. 653.
Enactment of an authorization for electronic mantg in New York is long overdue. Significantly gh
New York State Office of Children and Family Sersases it in its aftercare supervisidbBeveral other
states utilize this option as a vital componera dfspositional plan in juvenile delinquency cd$aad
the Appellate Division, Third Department has enddris use as a reasonable condition of probati@n i
PINS proceedingSeeMatter of Kristian CC 24 A.D.3d 930 (3d Dept., 200%)e. app. deniedd N.Y.3d
710 (2006).

To ensure quality programs, the proposal requivedNew York State Office of Probation and
Correctional Alternatives to promulgate regulatipesmitting and guiding the operation by local
probation departments of both electronic monitoand intensive supervision programs, addressinly suc
issues as: maximum probation officer caseloadssiglieaining requirements for intensive supervisio
officers; nature and frequency of the contacts Withjuveniles, schools and other agencies; antetie
and type of supervision, treatment and other pragramponents. Further, in order to allow adequate t
for programs to be developed, the dispositionairaiitives would not take effect until the followifigcal
year.

3. Mental health services for juveniles in out-ofife careThe proposal would amend Family
Court Act 88354 and 756 to require that “[rloutieejergency or other mental health treatment, imetud
administration of psychotropic medication, shaligoevided by licensed mental health professionsis a
authorized by law.The recent investigation by the United States Diepamt of Justice, as well as the
Governor’s Task Force artchild Welfare Watcheports, underscore the need for this provisidre T
Governor’s Task Force Report noted that 48% ohdelent youth screened by the New York State Office
of Children and Family Services upon admissionaasessed to have mental health needs and estimates
from national experts indicate that as many asttiras of juveniles in placement facilities natiade
have significant mental health neétids the Department of Justice findings letter iatkal, all too often,
professional diagnoses and treatments are notged\and psychotropic medication is not professlgnal

62 SeeNYS OCFSElectronic Monitoring PrograntJune, 2002)[www.ocfs.state.ny.us, accessed Ja0.1D].

%3 See, e.gAriz. Rev. Stat., Tit. 8, c. 3, Art. 3, §8-341 @®); Ark. Stat. Ann. Tit. 9, Subtit. 3, C. 27, SuBc
§9-27-330 (1997); West's Fla. Stat. Ann. §985.2B499); Official Code of Ga. Ann., Tit. 49, C. 4M%4A-13
(1999); Baldwin's Ohio Rev. Code Ann., Tit. XXI, §21.355 (1999); Rev. Code Wash., Tit. 13, C. 13.40,
§13.40.210(3)(b)(1999).

%4 SeeGovernor’s Task Force on Transforming JuvenileidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York S{&tec., 2009hat 59, 85 n. 1(citing S. Moore, “Mentally IlI
Offenders Strain Juvenile Justice SysteNy’ TimesAug. 9, 2009.
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monitored®® TheChild Welfare Watcheport specifically recommended deployment of pifeists and
psychiatric nurses to youth faciliti€s.

4. Educational services and release plannlmgrealize the goals of the release planning and
educational services provisions for both PINS avénile delinquents and consistent with the
recommendation of the Governor’s Task Fdfd@e proposal amends section 112 of the Education L
to require the New York State Department of Edarato establish and enforce standards to require
educational programs in placement facilities tovpte credits to juveniles that are then transfeteed
schools upon their release and that all schodliclistaccept and recognize such credits.

Proposal

AN ACT to amend the family court act, the educateww and the executive law, in relation to
dispositional options and services for juvenildrigients and persons in need of supervision

The People of the State of New York, representé&skimate and Assembly, do enact as follows

Section 1. Paragraphs (a) and (b) of subdivisiohs&ction 352.2 of the family court act,
paragraph (a) as amended by chapter 880 of theda®835 and paragraph (b) as amended by chapter
145 of the laws of 2000, are amended to read &snfsi

(a) In determining an appropriate ordire court shall consider and direct a dispositiat

specifically meetshe needs and best interests of the respondevetlaas the need for protection of the

community. If the respondent has committed a deseghfelony actthe court shall determine the
appropriate disposition in accord with section 358 all other cases$he court shall order the least
restrictive available alternative enumerated indsuibion one which is consistent with the needs laest

interests of the respondent and the need for groteaf the community. Where appropriate, the court

shall include in its order a direction for a losakial services, mental health, developmental disab or

probation official or an official of the office @hildren and family services, office of mental hiear

office of persons with developmental disabilitias,applicable, to provide or arrange for the pionisf

®u.s. Dept. of Justice, “Investigation of LansingsiRential Center, Lou Gossett, Jr. Residential @efiiryon
Residential Center and Tryon Girls Center” (Findihgtter, dated Aug. 14, 2009), at pages 6.156.6.2

%8 A Need for Correction: Reforming New York’s Juwedilstice System8 Child Welfare WatcliFall, 2009)
at p. 3.See alsoCitizens’ Committee for Children of New Yorlgside Out: Youth’s Experiences Inside New York
State’s Placement Systé®ec., 2009) at p. 5.

67 Governor's Task Force on Transforming JuvenileidesCharting a New Course: A Blueprint for
Transforming Juvenile Justice in New York St&tec., 2009) at pages 62, 77.
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services or assistance to the respondent and hisrdamily to further the goals of this sectioncB order

regarding a local social services official shall mzlude the provision of any service or assistaiocthe

respondent and his or her family that is not autleor or required to be made available pursuartigo t

county child and family services plan then in efféic any order issued pursuant to this sectiomcthurt

may reqguire the official to make periodic progresgsorts to the court on the implementation of such

order. Violation of such order shall be subjeghtmishment pursuant to section seven hundredtfifiye

of the judiciary law.

(b) In an order of disposition entered pursuargdation 353.3 or 353.4 of this chapter, or where
the court has determined pursuant to section 3#3Mis chapter that restrictive placement is meofuired,
which order places the respondent with the comuwomssiof social services or with the office of cindd
and family services for placement with an authatiagency or class of authorized agencies or in such
facilities designated by the office of children dachily services as are eligible for federal reimgmment
pursuant to title IV-E of the social security abie court in its order shall determine (i) that twomation in
the respondent’'s home would be contrary to theibesests of the respondent; or in the case of a
respondent for whom the court has determined thratircuation in his or her home would not be comntrar
to the best interests of the respondent, that woation in the respondent's home would be contoatiye
need for protection of the community; (ii) that wleppropriate, and where consistent with the feed
protection of the community, reasonable effortsenaade prior to the date of the dispositional megpiod
prevent or eliminate the need for removal of trepamdent from his or her home, or if the [child]
respondentvas removed from his or her home prior to the @i#iponal hearing, where appropriate and
where consistent with the need for safety of themainity, whether reasonable efforts were made tcema
it possible for the [child] respondetat safely return home. If the court determines thasonable efforts
to prevent or eliminate the need for removal of[theld] respondentrom the home were not made but
that the lack of such efforts was appropriate utideicircumstances, or consistent with the need for
protection of the community, or both, the courtasrghall include such a finding; and (iii) in theese of a
[child] respondentvho has attained the age of [sixteen] fourielkea services needed, if any, to assist the
[child] respondento make the transition from foster care to indejeen living. Where the court

determines that reasonable efforts in the forneofises or assistance to the respondent and hisror

family would make it possible for the respondensafely return home or to make the transition to
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independent living, the court may include in itdera direction for such services or assistance in

accordance with paragraph (a) of this subdivisfomy order of placement pursuant to section 353.3 of

this article shall provide that any respondent urdenty-one years of age, who has not receivedta h

school diploma, be accorded educational servioefyding special educational services, if applieabi

accordance with the education law and requlatioomplgated by the commissioner of education in orde

that any credits accrued shall be transferabl@ysahool to which the respondent is transferrddviong

the placement.

§2. Paragraphs (e) and (f) of subdivision 3 ofieac353.2 of the family court act are re-
lettered paragraphs (f) and (g) and a new paragedpk added to such subdivision to read as falow

(e) cooperate with a program of intensive supemigiy the probation department during the

period of probation or a specified portion ther¢ofthe extent available in the county, upon aifigcdn

the record by the court that, absent cooperatidin svich a program, placement of the respondentdvoul

be necessary. Such a program shall be conducttardance with regulations to be promulgated by th

division of probation and correctional alternatiee®l may require the respondent, among other

conditions, to comply with a community-based reliive program and/or a program of electronic

monitoring to the extent available in the counsypeovided by subdivision one of section two huddre

forty-three of the executive law;

83. Subdivision 6 of section 353.2 of the familyidaact, as amended by chapter 920 of the
laws of 1982, is amended to read as follows:

6. The maximum period of probation shall not exceealyears, which may include intensive

supervision in cooperation with a community-bassthbilitative program, in accordance with paragraph

(e) of subdivision three of this section, to théesx available up to the term of probatitiithe court finds

at the conclusion of the original period and aftérearing that exceptional circumstances require an

additional year of probation, the court may congitiie probation for an additional year.

84. Subdivisions 2 and 4 of section 355.3 of tmeiliacourt act, subdivision 2 as added by chapter
920 of the laws of 1982 and subdivision 4 as amemgechapter 454 of the laws of 1995, are amenadled t

read as follows:
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2. The court shall conduct a hearing concerninghtheal for continuing the placement. The
respondent, the presentment agency and the agethcjpwiom] whichthe respondent has been placed
shall be notified of such hearing and shall haeegpportunity to be heard [thereat]. If the pefitis filed
within sixty days prior to the expiration of therpel of placement, the court shall first determaiesuch
hearing whether good cause has been shown. If gamagk is not shown, the court shall dismiss thiéiqret

4. At the conclusion of the hearing, the court mayts discretion, order an extension of the

placement for not more than one year, which malydea period of post-release supervision and

aftercare, or may direct that the respondent beegl@an probation for not more than one year, putsioa

section 353.2 of this part, or may direct that thatrespondent be conditionally discharged formoite

than one year, pursuant to section 353.1 of thils pamay order that the petition for an extensidn

placement be dismisset@ihe court must consider and determine in itsrorde

(i) that where appropriate, and where consistetit thie need for the protection of the community,

reasonable efforts were made to make it possiblthorespondent to safely return to his or herdéyom

(i) in the case of a respondent who has attaihedge of [sixteen] fourteethe services needed,

if any, to assist the child to make the transifimm foster care to independent living; and

(ii) in the case of a child placed outside New K state, whether the out-of-state placement

continues to be appropriate and in the best irnttedghe child.

Where the court determines that reasonable effotise form of services or assistance to the

respondent and his or her family would furthermsspondent’s needs and best interests and theoreed

protection of the community and would make it pbkesfor the respondent to safely return home or to

make the transition to independent living, the toway include in its order a direction for suchvesss or

assistance in accordance with paragraph (a) ofigshmh two of section 352.2 of this part. Suchard

regarding a local social services official shall mzlude the provision of any service or assistatocthe

respondent and his or her family that is not autledr or required to be made available pursuartdo t

county child and family services plan then in effdhe order shall provide that any respondent tinde

twenty-one years of age, who has not receivedlagshool diploma, be accorded educational services,

including special educational services, if applleam accordance with the education law and reouia

promulgated by the commissioner of education irepthat any credits accrued shall be transferable t
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any school to which the respondent is transferoddwing the placement. Where the hearing on the

extension of placement has been held in conjunetitima permanency hearing, pursuant to subdivision

two of section 355.5 of this part, the court orgleall include the requirements of subdivision sexen

such section.
85. Subdivision 3 of section 355.4 of the familyidaact is amended to read as follows:

3. Subject to regulations of the department oftheabutine medical, dental and mental health
services and treatment is defined for the purpot#ss section to mean any routine diagnosis or
treatment, including without limitation the admitnétion of medications or nutrition, the extractioin
bodily fluids for analysis, and dental care perfechwith a local anesthetic. Routine mental health
treatment shall not include [psychiatric] admirasitvn of psychotropienedication unless it is part of an

ongoing mental health plan or unless it is othegvaisthorized by law. Routine, emergency or other

mental health treatment, including administratibp®ychotropic medication, shall be provided by

licensed mental health professionals as authobyddw.

86. Paragraph (a) of subdivision 2 of section 7Béhe family court act, as amended by chapter 7

of the laws of 1999, is amended to read as follows:

(a) In determining an appropriate order, the cebéil consider and direct a disposition that

specifically meets the needs and best interedtseafespondenthe order shall state the court's reasons

for the particular disposition. If the court pla¢he [child] respondenh accordance with section seven
hundred fifty-six of this part, the court in itsder shall determine: (i) whether continuation ia fohild's]
respondent’©iome would be contrary to the respondehégést interest [of the child] and where
appropriate, that reasonable efforts were made fwithe date of the dispositional hearing heldspant
to this article to prevent or eliminate the needrénoval of the [child] respondefitom his or her home
and, if the [child] respondemtas removed from his or her home prior to the dasuch hearing, that
such removal was in the [child's] respondebgst interest and, where appropriate, reasonéfbiésewere
made to make it possible for the [child] respondeneturn safely home. If the court determines tha
reasonable efforts to prevent or eliminate the rieecemoval of the [child] respondefibm the home
were not made but that the lack of such efforts asopriate under the circumstances, the cougrord

shall include such a finding; and (ii) in the ca$a [child] respondenvho has attained the age of
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[sixteen] fourteenthe services needed, if any, to assist the [chelsbondento make the transition from

foster care to independent living. Where approgrimicluding, but not limited to, where the court

determines that reasonable efforts in the formeofises or assistance to the respondent and hisror

family would make it possible for the respondensaddely return home or to make the transition to

independent living, the court shall include inatsler a direction for a local social services, mkhealth,

developmental disabilities or probation officialanr official of the office of mental health or affi of

persons with developmental disabilities, as appleao provide or arrange for the provision ofveass

or assistance to the respondent and his or hehlféoiurther the goals of this section. Such order

regarding a local social services official shall mzlude the provision of any service or assistatocthe

respondent and his or her family that is not autledr or required to be made available pursuartdo t

county child and family services program plan theaffect. In any order issued pursuant to thigisac

the court may require the official to make periogliogress reports to the court on the implememniaifo

such order. Violation of such order shall be subie@unishment pursuant to section seven hunditge f

three of the judiciary lawNothing in this subdivision shall be construeatodify the standards for

directing detention set forth in section seven maddhirty-nine of this article.
87. Subdivision (a) of section 756 of the familydoact is amended by adding a new paragraph

(iii) to read as follows:

(iii) The order shall provide that any respondemiier the age of twenty-one be accorded

educational services, including special educatisaalices, if applicable, in accordance with thecation

law and regulations promulgated by the commissioheducation in order that any credits accrued sha

be transferable to any school to which the respainigdransferred following the placement. The orde

shall further provide that any routine, emergencgtber mental health treatment, including

administration of psychotropic medication, if asiall be provided by licensed mental health

professionals as authorized by law.

88. Section 756-a of the family court act is amehiogg adding a new subdivision (d-2) to read as

follows:

(d-2)(i) The order shall provide that any resporiderder the age of twenty-one years be accorded

educational services, including special educatisaalices, if applicable, in accordance with thecation

law and regulations promulgated by the commissioheducation in order that any credits accrued sha
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be transferable to any school to which the respainigdransferred following the placement. The orde

shall further provide that any routine, emergencgtber mental health treatment, including

administration of psychotropic medication, if asiall be provided by licensed mental health

professionals as authorized by law.

(i) Where appropriate, including, but not limites] where the court determines that reasonable

efforts in the form of services or assistance réspondent and his or her family would make sisale

for the respondent to safely return home or to nib&dransition to independent living, the coumlsh

include in its order a direction for a local so@alvices, mental health, developmental disalslibie

probation official or an official of the office @fiental health or office of persons with developmént

disabilities, as applicable, to provide or arrafarehe provision of services or assistance to the

respondent and his or her family to further thelgjoéthis section. Such order regarding a localao

services official shall not include the provisionamy service or assistance to the respondent ianat lher

family that is not authorized or required to be magtailable pursuant to the county child and family

services plan then in effect. In any order issugdymant to this section, the court may requireofiieial

to make periodic progress reports to the courhernimplementation of such order. Violation of sacter

shall be subject to punishment pursuant to sesgwen hundred fifty-three of the judiciary law.

89. Subdivision (b) of section 757 of the familyudoact, as amended by chapter 920 of the laws of

1982, is amended and a new subdivision (e) is attdsdch section to read as follows:

(b) The maximum period of probation shall not exteee year, which may include intensive

supervision in cooperation with a community-bassthbilitative program, in accordance with subdofisi

(e) of this section, to the extent available, dyiat or part of the term of probatioti the court finds at

the conclusion of the original period that excemiccircumstances require an additional year of

probation, the court may continue probation foadditional year.

(e) If the respondent has been found to be a pansoged of supervision, and if the court further

finds that, absent intensive supervision, the redpot would be placed pursuant to section sevedrbdn

fifty-six of this part, the court may direct thespondent to cooperate with a program of intensive

supervision, which may include compliance with snowunity-based rehabilitative program, during all or

part of the term of probation. The local probatitapartment may provide intensive supervision to
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respondents so directed pursuant to this subdivisiaccordance with regulations to be promulgated

the state division of probation and correctiongmlatives pursuant to subdivision one of sectrom t

hundred forty-three of the executive law.

810. Subdivisions 1 and 2 of section 112 of thecatlan law, as amended by section 62 of part A

of chapter 3 of the laws of 2005, are amendedad &s follows:

1. The department shall establish and enforce atdaf instruction, personnel qualifications and
other requirements for education services or progras determined by rules of the regents and
regulations of the commissioner, with respect ®itidividual requirements of children who are in
full-time residential care in facilities or homegsevated or supervised by any state departmentemcsgr

political subdivision and shall require that creditcrued by children in programs that confornutths

standards shall be transferable to any school tohathe child is transferred following the residahtare.

The requlations shall direct the school districtboperate, to the extent possible, with the agenity

which the child is placed to coordinate the timafdhe child’s release from the program with enmaht

in school so as to be minimally disruptive for dild and further his or her best interedtse department

shall cooperate with the office of children and ilgrservices, the department of mental hygienelandl
departments of social services with respect to &titutal and vocational training programs for clelar
placed with, committed to or under the supervigsibauch agencies. The department shall promulgate
regulations requiring the cooperation of local sihstricts in facilitating the [prompt] enrolimewithin

no more than five business dayfschildren who are released or conditionally asked from residential

facilities operated by or under contract with tlikice of children and family services, the depantinef
mental hygiene and local departments of socialices\and in implementing plans for release or

conditional release submitted to the family cowntspiant to paragraph (c) of subdivision seven cfice

353.3_and paragraphs (iii) and (iv) of subdivisfahof section seven hundred fifty-ok the family court
act and the educational components of permanerayngereports submitted pursuant to section one
thousand eighty-nine of the family court act. Stejulations regarding the educational components of
permanency hearing reports submitted pursuanttiseone thousand eighty-nine of the family caat

shall be developed in conjunction with the offidechildren and family services. Such regulationalish

facilitate the retention of children placed or remed into foster care in their original schools gahthat

is not feasible or determined to be in the chilibst interests, require the enrollment of the caildn
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school and transfer of necessary records withimaoce than five business days of receipt by therwalg

school of notice of the child’s placement into &gstare Nothing herein contained shall be deemed to

apply to responsibility for the provision or paymehcare, maintenance or other services subjeitteto

provisions of the executive law, mental hygiene,lagcial services law or any other law.

2. The commissioner shall prepare a report and gubto the governor, the speaker of the
assembly and the temporary president of the séyabecember thirty-first, nineteen hundred nineky-s
and on December thirty-first of each successive. @ach report shall contain, for each facility gied
by or under contract with the office of childrerdaamily services that provides educational prograam
assessment of each facility's compliance with tihesrof the board of regents, the regulations ef th
commissioner, and this chapter. Such report shallide, but not be limited to: the number of youth
receiving services under article eighty-nine o$ ttihapter; the office’s activities undertaken apined by
subdivisions one, two, four and eight of sectiornytdour hundred three of this chapter; the nuntfer
youth receiving bilingual education services; thenber of youth eligible to receive limited English
proficient services; interviews with facility regidts conducted during site visits; library serviths ratio
of teachers to students; the curriculum; the legttay of each youth and the number of hours of
instruction provided; instructional technology izidd; the educational services provided followihg t
release and conditional release of the youth, dicly but not limited to, the implementation of
requirements for the promptrollment of such youth in school contained ingl for release and
conditional release submitted to the family cowntspiant to paragraph (c) of subdivision seven cfi@e

353.3_and paragraphs (iii) and (iv) of subdivisfahof section seven hundred fifty-k the family court

act and in the education components of permanegagriy reports submitted pursuant to section one
thousand eighty-nine of the family court act anel tbmpliance by local school districts with the
regulations promulgated pursuant to subdivisionafrtéis section; and any recommendations to ensure

compliance with the rules of regents, regulatioindhe commissioner, and this chapter.

811. The opening paragraph of subdivision 1 ofiseet09-e of the social services law, as

amended by section 60 of part A of chapter 3 ofdles of 2005, is amended to read as follows:

With respect to each child who is identified byaedl social services district as being considered

for placement in foster care as defined in seabio& thousand eighty-seven of the family court g b
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social services district, such district, withinrtizidays from the date of such identification, spakform
an assessment of the child and his or her famitpioistances. Where a child has been removed frem hi

or her home and placed into foster care as defimedction one thousand eighty-seven of the fapolyt

act, detention or placement pursuant to articleis®f the family court agir nonsecure or limited secure

placement pursuant to article three of the fanlyrc act within thirty days of such removal, detention or

placementthe local social services district shall performagsessment of the child and his or her family
circumstances, or update any assessment perforimea tive child was considered for placement. Any
assessment shall be in accordance with such unpoooedures and criteria as the office of childxad

family services shall by regulation prescribe. Sasbessment shall include the following:

812. Subdivision 1 of section 243 of the execulame, as amended by part A of chapter 56 of the

laws of 2010, is amended to read as follows:

1. The office shall exercise general supervisiogralie administration of probation services
throughout the state, including probation in fanaiburts and shall collect statistical and otheoiinfation
and make recommendations regarding the adminstrafi probation services in the courts. The office
shall endeavor to secure the effective applicadice probation system and the enforcement of the
probation laws and the laws relating to family ¢sdhroughout the state. After consultation wite ghate
probation commission, the office shall recommenth&commissioner general rules which shall regulat
methods and procedure in the administration of gtioh services, including investigation of deferidan
prior to sentence, and children prior to adjudmatisupervision, case work, record keeping, and
accounting, program planning and research so sesdare the most effective application of the prioiat

system and the most efficient enforcement of tlob@tion laws throughout the state. Such rules shall

permit the establishment of a program of intensiweervision for juveniles directed to receive such

services pursuant to paragraph (e) of subdivisioeet of section 353.2 or subdivision (e) of secfiewen

hundred fifty-seven of the family court act, whitlay require participation by the juveniles in

community-based rehabilitative programs. Such rsledl include, but not be limited to: specificatiof

the maximum caseload levels and training requioedntensive supervision probation officers; the

frequency and nature of probation contacts witleniles in the program, schools and other agenaies;

supervision, treatment and other services to beiged to such juveniles. Such rules shall furthewgle

for the establishment of a program of electroniat@ring for juveniles who are the subjects of joNe
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delinquency petitions and would otherwise be dethiorior to disposition pursuant to subdivisiorethof

section 320.5 of the family court act and for adjated juvenile delinquents placed on probation on

condition of cooperation with a program of electcomonitoring pursuant to paragraph (e) of subdiwis

three of section 353.2 of the family court &iich rules shall provide that the probation ingasibns
ordered by the court in designated felony act casder subdivision one of section 351.1 of the fami
court act shall have priority over other casesragisnder articles three and seven of such act.n/diagy
adopted by the commissioner, such rules shall thairtog upon all probation officers and when duly
adopted shall have the force and effect of law,shall not supersede rules that may be adoptedigmirs
to the family court act. The office shall keep imi@d as to the work of all probation officers ahdlb

from time to time inquire into and report upon thmnduct and efficiency. The office may investeytiie
work of any probation bureau or probation officedahall have access to all records and probation
offices. The office may issue subpoenas to conffehttendance of witnesses or the production ck9o0
and papers. The office may administer oaths ancheapersons under oath. The office may recommend
to the appropriate authorities the removal of ampation officer. The office may from time to time
publish reports regarding probation including ptabain family courts, and the operation of the
probation system including probation in family dsusind any other information regarding probation as
the office may determine provided expendituresstarth purpose are within amounts appropriated

therefor.

813. This act shall take effect on the first daypfil after it shall have become a law; provided,
however, that any regulations necessary for théementation of this act shall be promulgated on or

before such effective date.
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15. Dispositional and pre-sentence investigations
in family offense proceedings and penalties for
unauthorized access to the statewide registry of
orders of protection and warrants
[F.C.A. 8835; CPL 88390.20, 390.30; Exec. Law 8221-

In enacting thé&-amily Protection and Domestic Violence Interventict of 1994L. 1994, c.
222, 224], the New York State Legislature demonmetr#s intent to assure a more rigorous respownse b
law enforcement agencies and the courts to doméstence. Victims of domestic violence are affatde
easy access to either or both Family and crimioafts for prosecution of family offense cases. In
addition, offenders are subject to mandatory aaedtface heightened consequences for abusivenacts
both courts. Local probation departments servirty keomily and criminal courts, therefore, require
sufficient information regarding both the offenseldahe offender in order to assist the courts in
responding effectively to these legislative changes

One of the most important features of the statwe #g establishment of an automated statewide
registry of orders of protection and warrants. Tdgastry, which commenced operations on October 1,
1995, ensures that courts and law enforcementi@fibave available a system that will provide fyne
and accurate information relating to pending andrprders of protection and warrants. It currently
comprises an enormous and rapidly growing datalzaserding to the Office of Court Administration,
and contains approximately 2.7 million orders aftpction inn its databas&However, the registry lacks
critical safeguards to prevent unauthorized acte#ise sensitive information contained in its datsh

Adequate security is a crucial component of anymater system, but it is especially important in
a system, such as the registry, that containsyggsitive information, much of it bearing statyto
confidentiality protections. Misuse of the infornaat in the registry may not only place intimate
information inappropriately before the public elgat it also may place domestic violence victims and
their children in serious jeopardy if data is rekd to individuals who pose a threat to them. Sigcur
protections are also essential in light of thedamgmber of authorized individuals with legitimatxess
to the system -- law enforcement officials stateyicburt officials and others -- who must takemesiy
their mandate to preserve the confidentiality ef itiformation.

The Committee’s proposal would amend section 28fthe Executive Law to create criminal and
civil penalties for unauthorized disclosure of diatan the registry? Under the revised proposal,

®8 Source: NYS Office of Court Administration Divisiai Technology (Dec., 2014).

% This proposal was revised in 1996 to address thearas raised by the Governor with respect to aimil
legislation that was vetoed in 1995 [S 3940, Vetsbage #21]. However, the Committee’s original 18Sion
was again passed by the Legislature and vetoeldeb@obvernor in 1996 [A 9809, Veto Message #11]altion has
been taken on this matter by the Legislature sif¥86, notwithstanding the new Federal statutorydates.
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knowing and willful disclosure of information todividuals not authorized to receive it would subjec
violators to prosecution for a class A misdemeatin@,same criminal penalty that applies to the
unauthorized willful disclosure of statewide challduse registry and confidential HIV-related infotima.
SeeSocial Services Law 8422(12); Public Health Law&22). Such violators may be subject to a civil
fine of up to $5,000, as would be persons who,utinogross negligence, release or permit the relfase
information from the registry to individuals nottharized to receive it.

Recognizing the importance of security to the of@naof computer systems, the Family Court
Advisory and Rules Committee recommends enactnfasiviband criminal penalties for unauthorized
disclosure of information from the statewide auttedaegistry of orders of protection and warrants.
Enactment of penalties is compelled by the requar@ncontained in the FedeR&rsonal Responsibility
and Work Opportunity Reconciliation Act of 19®&blic Law 104-193, 8303], for all states to have
safeguards in place by October 1, 1997 againstthoared disclosure of information with respect to
paternity establishment or child support, or wegkpect to the whereabouts of a party for whom a
protective order has been issued or as to whorBtdie has reason to believe physical or emoticerahh
might result from such disclosure. It is also cetesit with the confidentiality requirements of 2@05
amendments to the Fedexablence Against Women A&ublic Law 109-162; 18 U.S.C. §2265(d) and
Subtitle K, 841102], whichinter alia, restrict use of registry information to “protestiorder enforcement
purposes.”

Much of the information to be contained in the styiis derived from records that would
otherwise be shielded from such disclosure. Varfouss of confidential, identifying information
regarding the parties must be included, particulatere, for example, in matrimonial and Family @ou
cases, fingerprint identification is not availablée system includes court action information, an
indication of the date process was served, theafagpiration of the order and the terms and cioors
of the order, and requires that all statutes gomgroonfidentiality of court records apply equélly
information on the registryseeExecutive Law 8221-a. Subdivision one of secti@b &f the Domestic
Relations Law provides that matrimonial records infngskept confidential for 100 years and may not be
disclosed to non-parties or their attorneys witheaburt order. Section 166 of the Family Court Act
protects Family Court records against "indiscrirténaublic inspection’® However, while requiring these
provisions to be followed with respect to infornaation the registry, the Legislature provided nacian
against unauthorized disclosure.

Further, the Committee’s measure enhances thetigfaess of family offense proceedings in both
criminal and family courts at the dispositional ahtencing phases. In Family Court family offense
proceedings, it articulates the court’s discretmorder local probation departments to prepare
investigations and reports prior to dispositionaathority currently implied but not explicit. Wainot
limiting the scope of the information that can bguested in such an investigation, the proposal
enumerates four areas of inquiry. First, the prappsrmits inquiry into "the presence or absence of
aggravating circumstances," since the court magraxd to a three-year, rather than a one-yeary ofde
protection where such circumstances, as defineddtion 827(a)(vii) of the Family Court Act, havee

0 Section 205.5 of thelniform Rules for the Family Cougives definition to this statute by enumerating
parties, their attorneys, agencies with which ebitdare placed, and, by amendment in 1994, prasecuisofar as
necessary for a pending criminal investigatiorthase who are authorized to have access to Faroilyt@ecords
without first obtaining a court order.
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found. Second, it permits investigation of "theestof injuries or out-of-pocket losses to the imct
which may form the basis for an order of restitntica dispositional order authorized pursuant to
subdivision (e) of section 841 of the Family Coliet. Third, in order to prevent issuance of incetesnt
orders and provide insight as to the respondestttsrd of compliance, the proposal permits inquity i
"the history of the respondent with respect to fammifenses and orders of protection in this oreoth
courts." Significantly, if the completion of thectafinding stage coincides with the first appeasaat
both parties before the Family Court, this investiign may assist the court in fulfilling its duprsuant
to subdivision six of section 821-a of the Familyu@t Act, to "inquire as to the existence of aryeot
orders of protection between the parties." Fouht,proposal permits inquiry into whether the resjsnt
is licensed to possess and is in fact in possesgibrearms, an inquiry that will aid the courtsetting
conditions for orders of protection and, in caseseoious violation, will facilitate enforcement thfe laws
authorizing and, under certain circumstances, ragususpension or revocation of firearms licereses
surrender of firearm$SeeFamily Court Act 88842-a, 846-a; L. 1996, c. 644.

In criminal proceedings, the proposed legislatitbomas criminal courts to obtain assistance from
local probation departments to conduct pre-sentanvastigations where relevant to the issuancenof a
order of protection, including in proceedings iniethsuch investigations are not required under the
Criminal Procedure Law. Some family offenses cutyerequire pre-sentence investigations, while tghe
do not. Section 390.20 of the Criminal Procedur& kequires pre-sentence investigations in felorsesa
and in misdemeanor cases carrying enumerated @naithile not altering the courts' discretion with
respect to ordering pre-sentence investigatiomommandated cases, this proposal explicitly adds a
authorization for the courts to order such inggifigr the purpose of "issuance of an order of ptair"
pursuant to section 530.12 of the Criminal Proceduaw.

Where the family offense conviction is not for éfey, which requires a full-scale pre-sentence
investigation, the proposal treats family offeneawictions, whether for misdemeanors or violaticass,
misdemeanors eligible for "abbreviated investigatiand short form reports,” in accordance withigect
390.30(4) of the Criminal Procedure Law. While patviding an exhaustive list of permissible arefas o
inquiry, the proposal enumerates the factors wthiehcourt must consider in determining whether an
order of protection should issue, pursuant to subidin (a) of section 530.12 of the Criminal Proaed
Law -- specifically, the offender's access to wesp@buse of controlled substances or alcoholland t
offender's history of injury or threat of injury tamily members. As in Family Court proceeding®, th
inclusion of inquiries regarding firearms will emita the court's ability to frame appropriate candg
for orders of protection and, in cases involvingaes violations, will afford the courts informatio
necessary to enforce the provisions regardingrfinedicense suspension or revocation and firearms
surrenderSeeCriminal Procedure Law §8530.12, 530.14; L. 199@44; L. 1993, c. 498.

Enactment of this proposal will significantly enlearthe ability of courts, both civil and criminal,
to make informed decisions in cases involving ddinesolence and will, at the same time, enhanee th
protection of victims of that violence by protegfithe integrity of the statewide order of proteatio
database.

Proposal
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AN ACT to amend the executive law, the family coact and the criminal procedure law, in relation to
the statewide automated registry of orders of ptaie and pre-dispositional and pre-sentence
investigations in criminal and family courts

The People of the State of New York, representé&skeimate and Assembly, do enact as follows

Section 1. The section heading and subdivisionf(agction 835 of the family court act, such

subdivision as amended by chapter 529 of the 1d9@3, are amended to read as follows:

Sequence of hearings; probation investigationsr@pdrts (a) Upon completion of the fact-finding

hearing, the dispositional hearing may commenceatiately after the required findings are made.dn a

of its disposition, the court may adjourn the pestiag for an investigation and report by a localgation

department. For the purposes of this article, tiobation investigation and report may include, ibutot

limited to: the presence or absence of aggravdsiciprs as defined in paragraph (vii) of subdivis{a) of

section eight hundred twenty-seven of this artittle,extent of injuries or out- of-pocket losseght®

victim which may form the basis for an order oftitesion pursuant to subdivision (e) of sectionrgig

hundred forty-one of this article, the history loétrespondent with respect to family offenses addrs of

protection in this or other courts, whether thepogglent is in possession of any firearms and,,if so

whether the respondent is licensed or otherwideoaizied to be in possession of such firearms.

82. Subdivision 3 of section 390.20 of the crimipadcedure law, as added by chapter 652 of the

laws of 1974, is amended to read as follows:

3. Permissible in any case. For purposes of seat@nissuance of an order of protection pursuant

to subdivision five of section 530.12 of this chepthe court may, in its discretion, order a pretseoce

investigation and report in any case, irrespeativehether such investigation and report is requig

subdivision one or two.

83. Subdivision 4 of section 390.30 of the crimipadcedure law, as amended by chapter 56 of the

laws of 2010, is amended to read as follows:

4. Abbreviated investigation and short form replriieu of the procedure set forth in

subdivisions one, two and three of this sectiorengtihe conviction is of a misdemeanor or family

offense, as defined in subdivision one of secti®®.51 of this law, other than a felgrifie scope of the
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pre-sentence investigation may be abbreviated amd@ form report may be made. The use of
abbreviated investigations and short form repdines matters to be covered therein and the forrhef t
reports shall be in accordance with the generabreggulating methods and procedures in the
administration of probation as adopted from timénee by the commissioner of the division of crilin
justice services pursuant to the provisions otkrtiwelve of the executive law. No such rule, hoare
shall be construed so as to relieve the agencyumbing the investigation of the duty of investigatiand

reporting upon:

(a) the extent of the injury or economic loss amaldctual out-of-pocket loss to the victim,
including the amount of restitution and reparasonght by the victim, after the victim has beeminfed

of the right to seek restitution and reparation, or

(b) in a case involving a family offense, as ddiime subdivision one of section 530.11 of this

chapter, the defendant's history of family offensed orders of protection, including violations, in

proceedings or actions in this or other courts giktent of injuries or threats of injury to the qaainant

or members of complainant's family or household.ube or threatened use of dangerous instruments

against the complainant or members of complainfartly or household, whether the defendant is in

possession of any firearms and, if so, whethemiet is licensed or otherwise authorized to be in

possession of such firearms, the extent to whietd#fendant poses an immediate and ongoing damger t

the complainant or members of the complainant'siyaon household and any other information relevant

to the issue of whether an order of protectiormddition to any other disposition, should be issued

accordance with subdivision five of section 53001 $his chapter, or

(c) any matter relevant to the question of sentenégsaance of an order of protectitivat the

court directs to be included in particular cases.

84. Subdivision 5 of section 221-a of the execuliwe, as amended by chapter 107 of the laws of

2004, is amended and such section is amended loygaalshew subdivision 7 to read as follows:

5. [In] Except as provided in subdivision sevenhi$ section, imo case shall the state or any state

or local law enforcement official or court officibé held liable for any violations of rules andulegions
promulgated under this section, or for damagesaifigrdelay or failure to file an order of protectian

special order of conditions, or to transmit infotioa to the law enforcement communication network
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pertaining to such orders or related family coareést warrants, or for acting in reliance upon such
information. For purposes of this subdivision lawWcgcement official shall include but not be lindteo
an employee of a sheriff's office, or a municipalige department or a peace officer acting purst@hts

or her special duties.

7. Any person who knowingly and willfully releassspermits the release of any data or

information contained in the statewide registryp&msons or agencies not authorized by law or réquka

to receive it shall be guilty of a class A misdem&aAny person who knowingly and willfully or thugh

gross negligence releases or permits the releamgyalata or information contained in the statewide

reqistry to persons or agencies not authorizecdwdr regulations to receive it shall be subjedc tovil

penalty of up to five thousand dollars.

85. This act shall take effect on the ninetieth afagr it shall have become a law.
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16. Compensation of guardians ad litem appointedtiddren
and adults in civil proceedings out of public funds
[CPLR §1204]

While attorneys for children assigned to represéiitiren under Judiciary Law 835 or Family
Court Act 8249 are remunerated out of State fumtigre independent means are not available, no
analogous provision for compensation from publieds exists for guardians ad litem appointed for
children and impaired adults in civil proceedingsguant to section 1204 of the Civil Practice Law
and Rules (CPLR). The Family Court Advisory anddguCommittee, with the support of the Chief
Administrative Judge’s Advisory Committee on CiRilactice, is proposing this measure to redress
that inequity.

There are a variety of situations in which childesrd adults may be deemed by judges to
require the protection afforded by a guardian &ri For example, in Family Court, the respondent
in a child protective proceeding (the parent of¢hgd who is allegedly mistreated) may be under 18
years of age. An adult may require appointmentgidiadian ad litem if his or her mental capacity is
challenged, for instance, in termination of parkntgnts proceedings based on the parental mental
illness or developmental disability. Additionallyguardian ad litem is occasionally appointed in
matrimonial proceedings in Supreme Court in liea aih attorney for a child.

While judges now have the authority to make thggmentments, they are reluctant to do so
because they cannot guarantee that the guardigemdwill receive any payment. Section 1204 of
the CPLR authorizes payment for the services afaadjan ad litem by "any other party or from any
recovery had on behalf of the person whom suchdiprarepresents or from such person's other
property.” Neither the Family Court Act nor the G®provide for payment where there is no
monetary corpus from which payment can be madetl@ndourts have ruled that no public funds
may be used in such circumstanc®seMatter of Woodv. Cordellg 91 A.D. 2d 1178 (4 Dept.
1983).See alsiMatter of Baby Boy Q 298 A.D.2d 677 (3d Dept., 2002)(County Commissioof
Social Services could not be ordered to pay fordjaa ad litem as he was not a party). In Family
Court proceedings, the parties are often indigadtthus unable to compensate the guardian ad litem.

This proposal would authorize payment for the sswiof the guardian ad litem out of public
funds, as a state charge, where the guardian servbdhalf of a child, and as a county chargdef t
guardian served on behalf of an adult, consistétht tive present statutory sources of funding for
assignment of attorneys for children and coungehidigent adults. By virtue of section 165 of the
Family Court Act, section 1204 of the CPLR, as adseh would apply to Family Court proceedings.
In addition, if the proceeding is one in which #hés a subsequent monetary recovery, the fundslcoul
to be recovered pursuant to section 1103 of theRCPL

Proposal
AN ACT to amend the civil practice law and rulesyelation to compensation of guardians ad litem
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The People of the State of New York, representé&skimate and Assembly, do enact as
follows:

Section 1. Section 1204 of the civil practice lawd aules is amended to read as follows:

§1204. Compensation of guardian ad litem. A coway mllow a guardian ad litem a
reasonable compensation for [his] the guardisersices to be paid in whole or part by any offeety
or from any recovery had on behalf of the personmwisuch guardian represents or from such

person's other property, or if there is no suchiggicompensation for services shall be from state

funds appropriated to the judiciary in the same am® established by subdivision three of section

thirty-five of the judiciary law, if the guardiardditem has been appointed for an infant, and éut o

county funds in the same amounts established lipseseven hundred twenty-two-b of the county

law, if appointed for an adulNo order allowing compensation shall be made gixae an affidavit of
the guardian or [his] the guardiamaBorney showing the services rendered.

§2. This act shall take effect immediately.
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V. Future Matters:

Under the leadership of the Committee’s co-ch&lm). Michele Pirro Bailey, Judge of the
Family Court, Onondaga County, and Hon. Peter Bassd, Judge of the Family Court, Bronx
County, the Family Court Advisory and Rules Comesgthad a productive year in 2014. Additionally,
the Committee recommended significant rules reusias well as approximately 40 new and revised
forms that have been posted on the Unified Couwste®y's Internet web-site for ready public access
(http://www.nycourts.gov).

Most important, recognizing that only New York addrth Carolina automatically consider
juveniles to be adults as soon as they reach thefagjxteen, the Committee will support the eSort
of Chief Judge Lippman, as well as the anticipagedmmendations of the Governor's Commission
on Youth, Public Safety and Justice, to raiseatle of criminal responsibility in New York State to
eighteen. In addition to reviewing legislative pospls, the Committee will also continue its
comprehensive review of the Family Court rules weithiew towards recommending possible
revisions. In addition to these efforts, the Conteaits six subcommittees are expected to be actively
engaged in the following projects, among othersinduthe coming year:

 Child Welfare Implementation of the new Federal statute,Rheventing Sex Trafficking
and Strengthening Families Al&ublic Law 113-183] will form a major focus ofedlfsubcommittee’s
work during 2015, as the statute contains requirdsn@ith respect to permanency hearings, care of
foster youth, involvement of youth in planning toeir futures, notification of parents of siblings
regarding hearings and successor guardians indspégikinship guardianship (Kin-Gap) cases. The
Subcommittee will continue to explore means of difying and expediting the filing of child welfare
proceedings, including improvements that may beamadhe area of service of process and timely
diligent searches for fathers, as well as praciicesher states that use continuous dockets fitat ch
protective, permanency and termination of paramgats proceedings. It will also pursue its efforts
regarding notice to, and participation of, childnertourt proceedings and will continue to monitor
implementation of significant legislation in thelldhwelfare area, includingnter alia, the Federal
Indian Child Welfare Acand State statutes regarding subsidized kinshapdganship, destitute
children, reentry into foster care, restoratiopafental rights and the “Family Assessment Resgonse
(differential case management) pilot projects inous counties statewide.

» Guardianship and “Special Immigrant Juvenile \&t&tParticularly in light of the recent
influx into New York State of several thousand wwanpanied, undocumented immigrant children
from Central America, the Subcommittee will explaneans of improving the handling of requests
for “Special Immigrant Juvenile Status” judiciahdiings in Family Court. Among the issues to be
considered are appointment of and access to cquimsilg of hearings and various questions
regarding the guardianship cases that most ofteonggany these requests, such as who should be
notified and how, how to obtain information regaglithe suitability of proposed guardians and what
should be addressed at the hearings. The Subcaenstivorking with the Child Welfare Court
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Improvement Project and an expert researcher freNational Center for State Courts in an effort to
gather and analyze information on statewide prestand challenges.

* Juvenile JusticeThe Subcommittee will consider the recommendatimiithe Governor’'s
Commission on Youth, Public Safety and Justiceti@darly with respect to the issue noted above
regarding the age of criminal responsibility. Adaliially, the Subcommittee will continue its efforts
regarding the implementation of the “Close to Honmélative in New York City, including the
anticipated expansion to include limited securdifgplacements, as well as the requirements
enacted in 2011 and 2012 regarding use of risksassent instruments in making detention and
placement decisions. Particularly in light of ingaliions for addressing the needs of cross-system
youth (youth with both juvenile justice and chiléfare cases), the Subcommittee will review
proposals regarding information- and record-shaamgng education, mental health and child welfare
agencies and the courts. The Subcommittee willerpheans of reducing unwarranted collateral
consequences of juvenile delinquency adjudicatiens, by developing a mechanism by which
records may be sealed after an adjudicated yowimbighad a juvenile or criminal case for a
designated period of time. The Subcommittee wilitce to work with the Legislature to enhance
the effectiveness of responses to truancy botleesops in need of supervision and as educational
neglect proceedings. With a particular concerreftective evidence-based approaches to reentry of
youth from facilities back to their neighborhoottee Subcommittee will also continue its advocacy
for greater support for Family Court probation @ethmunity-based alternatives to detention and
placement.

* Child Support and Paternitfhe Subcommittee will continue to work with thew York
State Office of Temporary and Disability Assistateseek common ground on legislative, regulatory
and forms proposals, most particularly those ipaese to théffordable Care Acand the recent
Federal statute [Public Law 113-183], which regaieaactment of the 2008 amendments to the
Uniform Interstate Family Support AcThe Subcommittee will also continue to exploosgble
improvements to inter-county transfers of casesagmtoaches to child support proceedings involving
non-wage income and self-employed individuals, el &s the implications othe proposed
maintenance guidelines in Family Court.

* Custody, Visitation and Domestic Violendéhe Subcommittee will continue to address
issues regarding forensic evaluations, commentpayyroposed legislation and expanding upon the
court rules it proposed regarding access by paatidscounsel to the reports. The Subcommittee will
explore development of judicial training and guides$ for determining when forensic evaluations
should be ordered, as well as uniform forms foraapment of forensic examiners and protection of
the reports. It will also review and comment upoigoing efforts by the Legislature to address issue
regarding standing of third parties (non-parerdsdek custody or visitation and will consider ngan
of reducing delays and fragmented trials in custaBes. In the area of domestic violence, the
Subcommittee will continue to monitor service, aament criminal jurisdiction, implementation of
firearms statutes and other issues regarding oadgnotection, as well as consider means of
protecting abuse victims from contact with abuseourt-related programs.

» Forms and Technology{rhe Subcommittee will propose revisions of uniidorms as
necessitated by new legislation and will considgrfarms-related issues raised by the increase in
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digitalization of court records and e-filing initiges. It will continue its efforts to simplify theurrent
forms to enhance access to justice for self-reptedditigants as has been recommended by the Chief
Judge’s Task Force to Expand Access to Civil L&galices in New York.

* * *

The Committee, which includes experienced judg@spsrt magistrates, court attorney
referees, Family Court clerks and practitionerswirérom throughout New York State, brings a
variety of valuable perspectives to the task ofrasising the crushing workload and complex
problems facing the Family Court. The substantiplegtise of the Committee’s active and diverse
membership contributed to significant accomplishta@ém 2014 and with the substantial agenda
described above, the Committee hopes to compilmiéas record of achievement in 2015 as it
grapples with the many difficult issues withinjigsisdiction during these most difficult of times.

In conclusion, the Committee pledges its contindagp dedication in 2015 to improving the
functioning of the Family Court and the qualityjostice it delivers to children and families in New
York State.
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