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AFFIRMATION OF CHIEF JUDGE JUDITH S. KAYE

JUDITH S. KAYE, an attorney duly admitted to practice in the Courts in the State

of New Y ork, hereby affirms under penalty of perjury:

1 | am the Chief Judge of the State of New York and a plaintiff in this ac-
tion, and | am Chief Judicial Officer of the New York State Unified Court System (*UCS”), dso
a plaintiff in this action. | respectfully submit this affirmation in opposition to the defendants
motions to dismiss under CPLR Rule 3211(a)(7) and for summary judgment, and in support of

plaintiffs request pursuant to Rules 3211(c) and 3212(b) that the Court grant summary judgment

in favor of plaintiffs.



The Inadequacy of Judicial Salaries in New York

2. It has been almost ten years since the State of New York last adjusted the
compensation of State-paid judges. The current pay of these judgesis set by L. 1998, ch. 630,
which amended Article 7-B of the Judiciary Law as of January 1, 1999. Under Article 7-B, the
annual salary of a Justice of the Supreme Court is $136,700, which in 1999 was the salary of a
United States District Judge. JUDICIARY LAw § 221-b; ADMINISTRATIVE OFFICE OF THE UNITED
STATES COURTS, JUDICIAL SALARIES SINCE 1968, at 1 (2008) (attached as Exhibit A hereto),

available at http://www.uscourts.gov/salarychart.pdf. Since 1999, due to inflation and the politi-

cal branches failure to adjust the salaries of New Y ork’s judges, those salaries have declined in
real terms by at least one-third. See U.S. Dep't of Labor, Bureau of Labor Statistics, Consumer

Price Index Data (attached as Exhibit B hereto), available at http://www.bls.gov. Asaresult, by

any reasonable standard, the judicial salaries set in 1999 by Article 7-B are clearly inadequate
today. They are clearly inadequate in light of, among other things, (1) the salaries of our federa
judicia counterparts, (2) the pay of other public-sector employees, both legal and non-legal,
(3) judicial salariesin other states, (4) compensation in the nonprofit sector, and (5) the pay re-
ceived by lawyers in the private sector. Additionally, when one considers what New Y ork
judges were paid historically, in inflation-adjusted dollars, the levels of inadequacy today be-

come manifest.

3. Judicial Salaries in Other States. As s reflected in the attached report of
the National Center for State Courts, judges in every other state have received pay raises since
1999. NAT'L CENTER FOR STATE COURTS, JUDICIAL COMPENSATION IN NEW YORK: A NATIONAL
PERSPECTIVE 1 (2007) (attached as Exhibit C hereto) [hereinafter NCSC RePORT], available at

https://www.nycourts.gov/publications/pdf N CSCJudicia CompReport.pdf. Thus, “[o]f the 50




states, New York’s judges have gone the longest without any salary adjustment.” Id. at 1; ac-
cord id. a 9. From 1999 through the publication of the NCSC Report in May 2007, judges in
other states received pay raises averaging 3.2 percent annually, amounting to a cumulative in-

crease of over 24 percent. Id at 10.

4, Asthe NCSC Report observed in May 2007:

Historically, New Y ork had been aleader among the states with regard to judicial
compensation, roughly maintaining parity with Federal District Court judges. In
1975, ... New York State ranked first, with a salary of $48,998 for a justice of the
Supreme Court—a status commensurate with the State's status as a global eco-
nomic and commercial center and its very high cost of living. Since that time,
New Y ork’s position has steadily eroded.

Today, New York ranks 12th among the states based on the nominal sal-
ary paid to a judge of the trial court of general jurisdiction. However, when New
York’s high cost of living is taken into account, the ranking drops to the bottom
nationally. In fact, judicial pay in New York now ranks 48th nationwide when ad-
justed for statewide cost of living. The only two states in the nation that rank
lower than New Y ork on an adjusted cost-of-living basis are Hawaii and Oregon.

Id. at 9 (emphasis added; footnotes omitted).

5. That was ayear ago. Since then, in July 2007, Oregon’s legislature raised
judicial salariesthere by 16 percent. Legislature Raises Judicial Salaries, CAPITOL INSIDER (Or.
St. Bar Pub. Affairs Comm., Tigard, Or.), July 9, 2007, at 1 (attached as Exhibit D hereto),

available at http://www.osbar.org/ docs/lawimprove/capinsider/ci 070709.pdf. As a result, New

York has fallen to 49th among the states. Even this woeful ranking may not fully reflect the in-
adequacy of the compensation of many New York judges, because the ranking presupposes a
statewide weighted average cost of living, and many of New York’s judges live in New York

City and surrounding counties in which the cost of living is higher than the statewide average.

6. In addition, the NCSC Report illustrates that New York judicial salaries

began lagging even before 1999:



A judge serving since 1995 has received only one pay increase, in 1999. A judge
serving since 1988, 19 years ago, has received only two salary adjustments, in
1993 and 1999. Judges in other states have seen their pay rise with inflation. For
the period 1986-1996, state judicial salaries increased nationally by 49%, com-
pared to 38% for New Y ork Supreme Court Justices; between 1996 and 2006, ju-
dicial salaries nationally increased by 34%, compared to 21% in New York. Over
the full 20 years, judicial salaries nationally increased by 100%, compared to 67%
in New York.

NCSC RepoRT (Ex. C) at 9-10.

7.

In their opening brief, defendants try to justify the recent stagnation in

New York judicial salaries by pointing to even longer judicia pay freezes in the past. Putting

aside whether the earlier pay freezes were themselves unconstitutional, they are readily distin-

guishable from the present situation. As calculated by my counsel in the accompanying Affirma-

tion of Graham W. Médli, judicial saaries in these earlier periods were considerably higher, in

real dollars, than they are today. For example:

In 1887, a Judge of the Court of Appeals earned $10,000, and the Chief Judge
earned $10,500. L. 1887, ch. 76. Those salaries are equivalent to approxi-
mately $228,418 and $239,839 today.

In 1926, a Judge of the Court of Appeals earned $22,000, and the Chief Judge
earned $22,500. L. 1926, ch. 94. Those salaries are equivalent to approxi-
mately $269,260 and $275,379 today.

In 1947, a Judge of the Court of Appeals earned $25,000, and the Chief Judge
earned $25,500. L. 1947, ch. 462. Those salaries are equivalent to approxi-
mately $242,860 and $247,718 today.

In 1952, a Judge of the Court of Appeals earned $32,500, and the Chief Judge
earned $35,000. L. 1952, ch. 88. Those salaries are equivalent to approxi-
mately $265,680 and $286,117 today.

In 1975, a Judge of the Court of Appeals earned $60,575, and the Chief Judge
earned $63,143. L. 1975, ch. 152. Those salaries are equivalent to approxi-
mately $243,912 and $254,252 today.

See Méeli Aff. 2 & Ex. A. Moreover, defendants ignore important economic differences be-

tween the earlier periods they cite and recent years. The period beginning in 1887, for example,



was marked by protracted deflation; prices did not return to 1887 levels until nearly 25 years
later. See HISTORICAL STATISTICS OF THE UNITED STATES, MILLENNIAL EDITION ON LINE 3-158
tbl.Ccl-2 (Susan B. Carter et al. eds., Cambridge Univ. Press 2006) (attached as Exhibit E
hereto). It was during this period of deflation, in 1894, that the State Constitution was amended
to prohibit increases in judicial salaries. Judicial salaries thus remained constant until the Consti-
tution was amended in 1925 to again allow salary increases. Shortly after the amendment, the
economy again experienced decades of deflation. Id. Although judicial salaries remained con-
stant during this period of deflation, when inflation returned in the mid-1940s, the State quickly

raised judicial salaries. See id.; L. 1947, ch. 462.

8. Federal Judicial Salaries. Federa district judges today make $169,300,
over $32,000 more than their trial-court counterparts in New York State, and since 1999 they
have had their annual pay raised by 23.8 percent. See Ex. A a 1. Historically, however, the
salaries of New Y ork Supreme Court Justices have been at least on par with those of federal dis-
trict judges. Indeed, for many years, the pay of Supreme Court Justices was substantially higher
than that of federal district judges. In 1909, Supreme Court Justicesin New Y ork City were paid
$17,500 per year, whereas federal district judges earned only $6,000. The Salaries of the Judges,
N.Y. TIMES, Jan. 24, 1909 (attached as Exhibit F hereto); see also RUSSELL R. WHEELER & M-
CHAEL S. GREVE, HOw TO PAY THE PIPER: IT'S TIME TO CALL DIFFERENT TUNES FOR CONGRES-
SIONAL AND JUDICIAL SALARIES 12 (attached as Exhibit G hereto) (table reflecting historic com-

pensation of federal judges), available at http://www.uscourts.gov/judicialcompensation/

paythepiper.pdf.

0. Likewise, in 1936, during the Great Depression, New Y ork State Supreme

Court Justices in New York City earned $25,000 per year, while federal district judges earned



only $10,000 per year. Pay Rises Listed in Court Budgets, N.Y. TIMES, Sept. 11, 1936 (attached
as Exhibit H hereto); Ex. G at 12. (The $25,000 that Supreme Court Justices received in 1936
would be the equivalent of over $389,000 in today’s dollars. See U.S. Dep't of Labor, CPI Infla-

tion Calculator, http://data.bls.gov/cgi-bin/cpicalc.pl (printout attached as Exhibit | hereto.)

Even as recently as 1975, New York judicial salaries exceeded federal salaries. a state Supreme
Court Justice's annual salary then was $48,998, and a federal district judge’s salary was only
$42,000. NCSC RePorT (Ex. C) at 9; Ex. G at 12. (The 1975 state salary of $48,998 would

amount to over $197,000 in today’ s dollars. See EX. I.)

10.  Today, the tables have turned. From 1986 to 2006, federal district judges
salaries increased by 110 percent, while New York State Supreme Court Justices increased by
only 67 percent. NCSC RePoRT (Ex. C) at 10. Asaresult, as noted above, the $169,300 annual
salary of United States District Judges now exceeds that of a State Supreme Court Justice by
$32,600. And the Chief Justice of the United States has stated that “the failure to raise judicial
pay” for federal judges “has now reached the level of a constitutional crisis that threatens to un-
dermine the strength and independence of the federal judiciary.” CHIEF JUSTICE JOHN G. ROB-
ERTS, 2006 YEAR-END REPORT ON THE FEDERAL JUDICIARY 1-2 (2007) (attached as Exhibit J

hereto), available at http://www.supremecourtus.gov/publicinfo/year-end/2006year-endreport.

pdf. Similarly, Associate Justice Anthony Kennedy testified to a congressional committee that
“[w]eareat acrisis’ over federal judicial pay, and that “[w]e are losing our best judges; we can’t
attract them; we can't retain them.” Tony Mauro, Justice Kennedy Turns Up the Heat on Judi-

cial Salaries, LEGAL TIMES, Mar. 14, 2008 (attached as Exhibit K hereto).

11. Salaries of Other Public Officials and Public-Sector Employees in New

York. Theinadequacy of judicial salariesin New Y ork is also clear when those salaries are com-



pared to the salaries of many other public officials and public-sector employees in the State.

Thus, for example, as reported in the NCSC Report:

a.  District Attorneys in New York City earn $190,000, some $53,300 more

than the Supreme Court Justices before whom they appear (Ex. C at 10);

b. The deans of New York State’s two public law schools, the University of
Buffalo Law School and the City University of New York Law School, earn
$232,899 and $215,000, respectively, aimost $100,000 and $80,000 more

than a Supreme Court Justice (id. at 11);

c. The Corporation Counsel of the City of New York earns $189,700, more

than $50,000 more than a Supreme Court Justice (id.);

d. Attorneys in the State Comptroller’s Office earn up to $160,540, over

$20,000 more than a Supreme Court Justice (id.);

e. The General Counsel of the City University of New York earns $220,000,

over $80,000 more than a Supreme Court Justice (id. at 11);

f.  More than 1,350 professors in the State and City University systems earn
more than a Justice of the New York State Supreme Court, and over 1,000

of these professors are paid more than $150,000 (id. at 10);

g. The Chancellors of the City University of New York and the State Univer-
sity of New Y ork, respectively, earn $395,400 and $340,000, well more than

double what Supreme Court Justices make (id. at 11);

h.  Over 1,250 public school administrators, including elementary school prin-

cipals, earn more than a Supreme Court Justice, and “[m]any earn signifi-



cantly more” (id.), such as, for example, the Levittown Superintendent of
Schools ($292,642), the Chancellor and Deputy Chancellor of the New Y ork
City Department of Education ($250,000 and $212,960), and the Rochester

Superintendent of Schools ($230,000) (id.).

12.  Asthe NCSC Report points out, these salary figures “provide a frame of
reference to evaluate the ‘going rate’ in the State for highly trained and experienced public sector
professionals entrusted with significant responsibilities.” Id. Nevertheless, athough these fig-
ures suffice to establish the inadequacy of judicial salaries in comparison to that going rate, they
may actually understate that inadequacy: as the NCSC Report also makes clear, “[m]any state-
employed professionals, such as professors, doctors, and legidators, are permitted to supplement
their public income by engaging in outside employment and consulting.” Id. at 10 n.26. Judges,
of course, are not permitted to earn outside income, except in very limited circumstances. In par-
ticular, the State Constitution provides, among other things, that judges may not “engage in the
practice of law, act as an arbitrator, referee or compensated mediator in any action or proceeding
or engage in the conduct of any other profession or business which interferes with the perform-
ance of hisor her judicia duties,” N.Y. ConsT. art. VI, 8 20(b)(4), and may not “hold any other
public office or trust except an office in relation to the administration of the courts, member of a
constitutional convention or member of the armed forces of the United States or of the State of

New York,” id. 8§ 20(b)(1); see also 22 N.Y.C.R.R. § 100.4.

13. Even some nonjudicial employees in the New York Judiciary now earn
more than judges. In fact, hundreds of such employees receive saaries greater than those of the
State’ s lowest-paid full-time judges and, in some cases, employees earn more than the judges for

whom they directly work.



14.  Although New York judges are eligible for health insurance and other
benefits in addition to their base salaries, most other State employees receive comparable bene-
fits. By law, al full-time New York State employees are €ligible to receive health insurance
benefits, with the State paying 90 percent of the premium for employee coverage and 75 percent
of the premium for dependent coverage. Civ. SERv. LAwW 88 163(1), 167(1). According to a
study by the National Conference of State Legidlatures, in 2006 New Y ork State paid premiums
of approximately $830 per month—almost $10,000 per year—for each State employee enrolled
in a standard family health insurance plan. NAT’L CONFERENCE OF STATE LEGISLATURES, STATE
EMPLOYEE HEALTH BENEFITS—MONTHLY PREMIUM CosTs (May 2006) (attached as Exhibit L

hereto), available at http://www.ncsl.org/programs/health/stateemploy.htm. In addition to insur-

ance, some State employees aso receive other fringe benefits on top of their salaries. Every
New York legidator, for example, is entitled to reimbursement of travel expenses and payment

of aper diem stipend during legislative sessions. See LEGIS. LAW 8 5.

15.  Compensation in the Nonprofit Sector. New York judicial compensation
also compares very unfavorably to salaries paid by nonprofits. As the NCSC Report details,
based on data from a 2006 survey by Charity Navigator, the average compensation of a CEO for
a not-for-profit charitable organization in the Northeast is $173,267. NCSC RerorT (Ex. C) at

12 n.29. And many not-for-profit officers earn much more than that each year:

a.  Thepresident of the New Y ork Public Library earns $600,280;

b.  Thedirector of the Brooklyn Museum, $467,280;

Cc. The CEO of the YMCA of Greater New Y ork, $404,641;

d. Executive Director, Human Rights Watch, $288,750;

9



e.  President, NAACP Lega Defense & Education Fund, $248,406; and

f.  Executive Director, Lambda Legal, $214,000.

16. Private-sector attorney compensation. Finally, a comparison with private-
sector legal compensation likewise illustrates the inadequacy of judges pay in New York. As
the NCSC Report states, the compensation of lawyers in private firms is of somewhat “limited
value’ in determining judges’ pay, because no lawyer joins the bench expecting to make as much
as some successful lawyers do in private practice. Ex. C at 12. But the gap between judges' pay
and law-firm pay remains relevant, as it reflects the financial sacrifice that many judges make by
joining and remaining on the bench, and it affects the willingness of lawyers to become and to

remain judges.

17. A study released in 2004 by the New York State Bar Association makes
clear that, on average, partners in law firms typically earn significantly more than judges. The
mean compensation of partnersin firms with ten lawyers or more was $293,567, more than twice
the pay received by a Supreme Court Justice. NEw YORK STATE BAR ASSOCIATION, THE 2004
DESKTOP REFERENCE ON THE ECONOMICS OF PRACTICE IN NEW Y ORK STATE 48 (2004) (excerpt

attached as Exhibit M hereto).

18. Asthe NCSC Report points out, however, “[a] more appropriate compari-
son to judges’ would be with “the more senior partners’ in private law firms, Ex. C at 12, be-
cause the average New York State judge was admitted to the Bar 29 years ago and has been a
judge for more than 10 years. If judges salaries are thus compared with those of their relative

peersin private law firms, the results are stunning.

10



19.  According to the May 2008 American Lawyer, no fewer than twenty major
law firmsin New York City (with atotal of 2,700 partners) had profits per partner ranging from
over $1 million to dightly under $5 million. See The Am Law 100 2008, AM. LAw., May 2008,
at 200, 211 (attached at Exhibit N hereto). Using statewide data from 2004, in firms with ten or
more lawyers, the top quartile of partners in terms of compensation made at least $350,000. Ex.
M at 48. And the top five percent made $694,500—five times what Supreme Court Justices
make. Id. Even at the smallest law firms, firms with 2 to 9 lawyers, partners were better paid
than judges: the mean was $173,643, the top quartile received $220,000, and the top five percent

made $350,000. Id.

20. Andin the largest New York City firms today, first-year associates—new
law school graduates, many of whom have not yet passed the bar—now earn a $160,000 base
salary annually, and often receive significant bonuses in addition to that salary. Ex. C at 12. As
this Court recognized in Larabee v. Spitzer, 19 Misc. 3d 226, 233 (Sup. Ct. N.Y. Co. 2008), the
total compensation that many of these young lawyers receive is greater than the pay | receive as
Chief Judge. At these New York City firms, even interns are paid at a higher rate than judges:
the “summer associates,” law students working during their summer vacations, receive pay at the

$160,000 per annum starting-salary rate.

21.  The salaries and bonuses the young lawyers receive go up quickly with
each year of experience. According to a recent survey conducted by American Lawyer maga-
zine, third-year associates at the major New Y ork City firms receive median salaries of $185,000
and median bonuses of $40,000, for atotal compensation of $225,000; and fourth-year associates
receive median salaries of $210,000 and median bonuses of $45,000, for a total of $255,000.

Associates Survey, AM. LAw., Sept. 2007 (attached as Exhibit O hereto), available at

11



http://www.law.com/jsp/tal/PubArticleT AL .jsp?hubtype=Cover%20Story& id=1188378153076.

For fifth-year associates, the median salary is $230,000 and the median bonus is $50,000, for a

total of $280,000—more than twice the $136,700 earned by a Supreme Court Justice. Id.

22. Even outside New York, young lawyers at the top firms make more than
Supreme Court Justices in New York. Nationally, the median total compensation (including bo-
nuses) for third-, fourth- and fifth-year associates in the American Lawyer survey was $200,000,
$222,100, and $245,000. Id. That new lawyers should make so much more money than judges

with decades of legal experience is stunning indeed.

23. | have long believed, and have stated publicly, that the growing gap be-
tween the compensation of New Y ork judges and other lawyers threatens the effectiveness of the
Judiciary. In my 2005 State of the Judiciary address, for example, | stated:

We must ensure that the finest individuals continue to be drawn to judicial ser-

vice, and that our outstanding bench is justly compensated on an ongoing basis.

That is difficult to achieve when a Judge' s salary is eroded by an increase in the

cost of living by 20 percent or more between sporadic salary adjustments.

Hon. Judith S. Kaye, The State of the Judiciary 2005, at 20 (Feb. 7, 2005) (attached as Exhibit P

hereto), available at http://www.courts.state.ny.us/admin/stateofjudiciary/soj2005.pdf. In my
2006 State of the Judiciary address, | again noted that the effectiveness of the Judiciary was at
risk:
Seven years without any increase in compensation is counterproductive in another
sense. We are a society that needs and depends on an effective Judiciary, but this
diminishes our ability to attract and retain the very best lawyers and judges, and
thus ultimately is harmful to the public interest.

Hon. Judith S. Kaye, The State of the Judiciary 2006, at 2 (Feb. 6, 2006) (attached as Exhibit Q

hereto), available at http://nycourts.gov/admin/stateofjudiciary/soj2006.pdf. | echoed this point

the following year, stating that the financial sacrifice of holding judicial office had long ago be-

12



come unreasonable, “threatening the excellence of the state bench.” Hon. Judith S. Kaye, The
State of the Judiciary 2007, at 2 (Feb. 26, 2007) (attached as Exhibit R hereto), available at

http://www.courts.state.ny.us/admin/stateofjudiciary/soj2007.pdf. And at an April 2007 news

conference, | again noted that the judicial pay freeze threatened the excellence and independence
of the Judiciary:

No society can expect its courts to function with the excellence the public de-
serves when the issue of judicial compensation reaches such alevel of unfairness
and disdain, when our Judiciary can no longer expect to attract and retain the very
best lawyers at the pinnacle of their careers. No judiciary can maintain public
confidence in its independence if the public can question whether decisions are in-
fluenced by efforts to encourage pay raises or retaliate for their denial.

Statement of the Chief Judge of the State of New York, Apr. 9, 2007 (attached as Exhibit S

hereto), available at http://courts.state.ny.us/press/JSK Judicial Sal ary StatementA pr9.pdf.

Defendants’ Discrimination in Setting Judicial Salaries

24. At the sametime that they have refused to adjust judicial salaries, the Leg-
islature and the Executive have repeatedly increased the salaries of other State employees over
the past nine years. Many of these employees are compensated under collective bargaining
agreements concluded by the State, ratified by the L egislature and approved on the State’ s behal f
by the Governor then in office. See generally Civ. SERv. LAW art. 14; id. 8 130. Likewise, the
State routinely grants senior attorneys in the legislative and executive branches periodic compen-
sation increases. In total, approximately 195,000 New York State government employees have
received regular salary increases in the past decade. The State has explicitly disqualified UCS
judges from the periodic salary-review system applicable to other State employees. See id.

§ 201(7)(a).
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25.  The State has increased other State employees’ salaries by at least 24 per-
cent since 1999, ensuring they would keep pace with inflation. NCSC RerPoRrT (Ex. C) at 10.
Some State employees have received even larger pay increases. For example, in January 1999
the highest salary on any of the State's published salary schedules was approximately $116,000.
See Civ. SERV. LAW 8§ 130 (1999). By 2008, the salary at that pay grade had increased over 30
percent to about $152,000, and the Legidlature has already approved additional annual raises to
take effect in 2009 and 2010. See Civ. SERV. LAwW § 130 (2008). Attached as Exhibit T heretois
a document compiled by the plaintiffs in Larabee v. Governor, Index No. 112301/07 (Sup. Ct.
N.Y. Co.), showing the salaries of selected State employees in 1999 and 2007 and how those

salaries essentially leapfrogged judicial salaries during that time.

26.  Although a small number of other State officials, including legislators,
have not received salary adjustments since 1999, the effect on judges has been considerably
more severe. New York State legislators are already among the best paid in the Nation. Their
salaries rank third in absolute terms among those states that pay legislators an annual salary. See
NAT’L CONFERENCE OF STATE LEGISLATURES, LEGISLATOR COMPENSATION 2007, http://www.

ncsl.org/programs/legismat/about/07_legislatorcomp.htm (attached as Exhibit U hereto). Even

when adjusted for cost of living, New York legidators salaries still rank sixth in the Nation,

compared to 49th in the Nation for New Y ork judges.

27. In addition to their already-competitive base salaries, many legidators
earn thousands more for their service on committees and in other leadership posts; these allow-
ances range from $9,000 for the ranking minority members of various committees to $41,500 for
the leaders of each House. See LEGIS. LAW 8 5-A. Moreover, New York legidators are able to

hold outside jobs. But again, judges constitutionally and ethically are prohibited from offsetting
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their stagnating salaries with additional employment, except in limited circumstances. See N.Y.
ConstT. art. VI, 8 20(b)(4); 22 N.Y.C.R.R. § 100.4. Judges also are the only high State officers
to serve lengthy terms of office—up to 14 years, sometimes extended—and thereby assume the
unigue public trust of continuing in service without timely pay adjustment over the many years
of their terms. Additionally, legidators and executive officials have the capacity directly to en-
gage the political process to increase their salaries. By contrast, judges do not have a direct ap-
propriation power and ethically must refrain from most political activity. Judges are thus virtu-

aly the only State employees whose salaries have been frozen without any meaningful recourse.

Defendants’ Linkage of Judicial Salaries
to Legislative Salaries and Other Unrelated Matters

28.  Attemptsto implement judicial salary increases over the past severa years
have repeatedly fallen victim to unrelated disputes among the State’s politicians. Legislators
have refused to adjust judicial salaries unless their own salaries are increased at the same time,
and a series of Governors have refused to approve legisative pay raises unless legislators agree
to an oft-changing raft of initiatives reported to include campaign finance reform, charter

schools, congestion pricing, and other unrelated initiatives.

29.  In March 2005, the Administrative Board of the Courts issued to the State,
through the executive and legidlative branches, a detailed report describing the State’s twenty-
year history of stagnation in judicial compensation and urging the State promptly to raise judicial
compensation. State leaders assured me that judicial salary reform was a priority and would be

forthcoming. But these promises of reform fell victim to unrelated political disputes.

30.  Thus, in June 2005, Governor Pataki proposed to increase the salaries of

all State-paid judges and to restore pay parity between State Supreme Court Justices and United
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States District Judges. In so doing, the Governor stated that “[w]e need to continue to do every-
thing we can to attract the highly skilled professionals that have served our state so well,” and he
promised that “we can address this issue before the end of the legidative session, and provide
our judges and justices with the support they have earned and deserve.” John Caher, Pataki In-

troduces Bill To Raise Judicial Pay, N.Y.L.J., June 6, 2005 (attached as Exhibit V hereto).

3L Shortly thereafter, Senator Bruno publicly stated that the Legislature was
unlikely to agree to the Governor’s proposal because it did not include a pay raise for legislators:
“Historically, things have been, sort of, you know, gone together.” Marc Humbert, Bruno: No
Pay Raise for Judges, Just Yet, Assoc. Press, June 22, 2005 (attached as Exhibit W hereto). Un-
der further questioning about the possibility of a pay-increase package for both judges and legis-
lators, Senator Bruno added: “Previously, we did things together. OK? Previously. There's
been no discussion and that’s why, frankly, we have no bill and nothing’s getting done. If you're
asking me, will it get done? My estimate would be no.” Id. As Senator Bruno predicted, the
Legidature failed to approve judicial pay increases in 2005 because legislators and Governor
Pataki could not reach adeal on legislative raises. Asone commentator explained:

[B]y tradition, judges have gotten a raise only when members of the Legidature

do.... Theredity has been that the clamor for judges to get more money has
been atool New Y ork lawmakers have used to justify their own increases.

That's something New York lawmakers are generally reluctant to do,
since voters, who for the most part don’t have the option of voting to raise their
own pay, tend to react negatively.

Jay Gallagher, Judges’ Pay Hike Not Likely, TIMES UNION, Dec. 4, 2005, at B8 (attached as Ex-

hibit X hereto).

32.  This political dispute carried over into the State’'s budget process in each

of the next three years. In January 2006, Governor Pataki announced a budget proposal calling
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for ajudicial pay increase of approximately 19 percent. John Caher, Pataki Urges Legislature to
Hike Judges’ Salaries, N.Y.L.J., Jan. 18, 2006 (attached as Exhibit Y hereto). In the commen-
tary accompanying his budget proposal, the Governor stated: “I too support ajudicia salary in-
crease. ... | recommend that the Legislature approve my proposal to ensure that the State con-
tinue to attract and retain the finest jurists in the country.” Commentary of the Governor on the

Judiciary, Fiscal Year 2006-2007 (attached as Exhibit Z hereto), available at http://www.budget.

state.ny.us/pubs/archive/fy0607archive/fy0607appl/judcom.pdf.

33. Governor Pataki and the Legislature proceeded to approve a budget that
included $69.5 million for judicial salary increases. L. 2006, ch. 51, § 2. But the law adopting
the budget specifically stated that further legislation would be necessary before these increases
would be paid. Id. The Legislature refused to adopt further legislation necessary to implement
judicial pay increases because the Legislature and the Governor could not agree on legidative
pay increases. Judicial salary adjustments were thus held hostage to legislators salaries. Asthe
New York Law Journal explained in early 2007:

[L]Jawmakers . . . passively denied judges a pay raise, partially because they tradi-

tionally give the judges an increase only as political cover when they raise their

own pay. Lawmakers have gone without araise just as long as the judges and [in
2006] were looking for a politically palatable way to increase their pay.

But former Governor George E. Pataki was unwilling to sign off on legidative
pay hikes, and legidators lacked the will to risk a politicaly popular veto or po-
litically devastating override—especially at a time when the Legislature is por-
trayed in the media and by civil groups as dysfunctional and unaccountable. . . .

John Caher, Spitzer Puts Judge Raises in His Budget, N.Y.L.J., Feb. 1, 2007 (attached as Exhibit

AA hereto).

34.  Shortly after he was inaugurated in January 2007, Governor Spitzer an-

nounced a budget proposal that included $111 million for judicia pay increases. In a press con-
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ference, the new Governor “said that a pay raise is warranted ‘as a matter of fairness to judges
and their families and as a matter of public policy.”” Ex. AA. Headded: “‘l have said for quite
some time that the judges in the State of New Y ork deserve a pay raise, they deserve to be paid a
sufficient sum not only so we can persuade lawyers in the private sector to join the ranks of our
judiciary, but also to compensate those who are on the bench now for the hard work they do.”
Id. The Governor “urge[d] the Legislature to take action” on his proposal for judicial pay in-
creases, noting that such reform had “languished too long.” Commentary of the Governor on the
Judiciary, Fisca Year 2007-2008 (attached as Exhibit BB hereto), available at http://www.

budget.state.ny.us/pubs/archive/fy0708archive/fy0708appl/judcom.pdf.

35. By the time the Governor and the Legislature reached a budget agreement
at the end of March 2007, however, it contained no funding for judicia pay increases. Governor
Spitzer publicly stated that he “wish[ed] there were” ajudicia pay increase in the budget but that
the Legislature removed the funding he had proposed. Joel Stashenko & Daniel Wise, Judges’
Raises Out of Budget After Last-Minute Bargaining, N.Y.L.J., Apr. 2, 2007 (attached as Exhibit
CC hereto). Judicia salary adjustments were taken out of the budget, because legidators insisted
on tying judicial salaries to legidative saaries, and the Governor was unwilling to tie judicia
salaries to legidlative salaries unless legidators agreed to other unrelated political issues, includ-

ing campaign finance reform, which they refused to do.

36. Legidative leaders publicly acknowledged that they had refused to ap-
prove ajudicial pay increase without creation of a commission empowered to increase salaries of
judges and legidlators. Speaker Silver “said . . . that state judges ‘ absolutely’ deserve a pay raise
[but that] his members ‘were not prepared to deal’ with a judicia pay raise bill without the sal-

ary-increase commission also being created. ‘There were no votes for it,’ he said.” Ex. CC.
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For his part, Senator Bruno “blamed Mr. Spitzer for balking at creating the pay-raise commis-
sion” and “said the Senate was still prepared to pass the judicial pay raise legidlation if the com-
mission bill accompanied it.” 1d. As another senator put it, “* There’'s no question about it; if
you want to call it Albany politics, there are certain forces that want to make sure the Legislature
getsits pay raise too.”” James M. Odato, Kaye Willing To Sue for Pay, TIMES UNION, Apr. 10,

2007, at A1 (attached as Exhibit DD hereto).

37. The political stalemate continued throughout 2007. In April, Speaker Silver and
Senator Bruno again publicly expressed their support for judicial pay raises, but only if tied to a
commission that would set future salary increases for legiglators, judges, and top executive
branch employees. Joel Stashenko, Kaye Prepared To Sue for Judicial Raises, N.Y.L.J., Apr.
10, 2007 (attached as Exhibit EE hereto). As| stated in a news conference | held on April 9,
2007:

These most recent days have been distressing and infuriating for me, and
for all my colleagues on the bench, as we struggle to comprehend why, yet again,
the measure has failed for no reason related to its merit, or to us, and then to de-
termine what we must do.

Asto the why, yesterday’ s newspapers offered some insight. For starters,
as a column on State budget deliberations in the Gannett papers reminds us, no-
body is saying that the judges don’t deserve the raise, and nobody is saying that
the State can’'t afford it. A New York Times editorial explains that the legislative
leaders are essentially holding the judges “hostage’ for their own pay increase,
while the Governor seeks greater reform in the way the Legislature operates. Do
these and other similar commentaries make any sense to our beleaguered judges?
Do they make any sense at all as a reason for denying judicial pay raises? Of
course not! Linkage to reform measures in State government, and linkage to a
legislative pay increase, are not of our making, and not remotely within our power
to change.

Ex. S. TheTimes editorial to which | referred described the situation this way:
In New York, judicia salaries rank near the bottom of the national salary

scale for state judges, and the reason is particularly galling. New York’s legisa
tors refuse to give judges a pay raise unless they can get one themselves.
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Here is Albany’s trick: increasing pay for state judges is popular and ur-
gently needed. Increasing pay for legislators is unpopular and questionable, since
they work part time. So the Republican Senate majority leader, Joseph Bruno,
and the Democratic Assembly speaker, Sheldon Silver, and their respective ma-
jorities are essentially holding the judiciary’ s pay hostage.

Justice on the Cheap, N.Y. TIMES, Apr. 8, 2007, at 9 (attached as Exhibit FF hereto).

38. That same month, the State Senate passed a hill that would have increased the
salaries of all State-paid judges and restored the pay parity between State Supreme Court Justices
and federal District Judges. The bill would have also created a commission responsible for re-
viewing and, as necessary, increasing judicial and legislative salaries in the future. See S. 5313
(2007). Governor Spitzer, however, again refused to go forward with a bill that increased both
judicial and legidative saaries unless the Legislature agreed to campaign finance reform. As
Senator Bruno explained, “Despite saying he would not link the judges pay hill to any issue,
Gov. Spitzer has done just that. . . . He has linked the bill to his proposal for campaign finance
reform....” Yancey Roy, As Pay Bill Stalls, Chief Judge Scolds Lawmakers, JOURNAL NEWS,
May 1, 2007 (attached as Exhibit GG hereto). Asthe New York Times explained the situation,

Senate Republicans insist[ed] on linking raises for judges to a proposal to create a
commission to review raises for legislators, and passed legidation to that effect

The governor, however, has refused to approve legidative pay raises until law-
makers pass more of his agenda, including an overhaul of campaign finance laws.
Given that Mr. Bruno has rejected the campaign finance proposal, judicial pay
raises appear to bein l[imbo.

Danny Hakim, Raise for State Judges Gets Caught in Crossfire Between Spitzer and Bruno, N.Y.

TIMES, May 1, 2007 (attached as Exhibit HH hereto).

39. In June 2007, Governor Spitzer voiced support for a judges-only pay hill,
stating that “[i]t would permit that issue to be separate from legislative pay raises, so it is not

held hostage by irrelevant issues.” Joel Stashenko, Bruno: No New Bill to Boost Judges’ Pay,
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N.Y.L.J, June 20, 2007 (attached as Exhibit Il hereto). Senator Bruno, however, was not recep-
tive at that time, and was reported as having “said . . . that as far back as ‘anybody remembers,’
salary increases for judges, legisators and top administration officials have been enacted at the
sametime.” 1d. Asfor the Governor, “Mr. Spitzer . . . promised to veto any bill providing for a

legislative pay increase unless the Legid ature adopts tough campaign finance reforms.” Id.

40. In December 2007, the Senate finally changed course, passing a bill in-
creasing judicial salaries without an accompanying increase for legislators. See S. 6550 (2007).
But the bill was “largely symbolic,” Danny Hakim, Albany: Special Session for Senate, N.Y.
TIMES, Dec. 14, 2007 (attached as Exhibit JJ hereto), because the Assembly would not pass any

bill that adjusted judicial salaries without increasing salaries of legislators.

41.  This political logjam continued into 2008. In January, Governor Spitzer
proposed a budget that provided for ajudicial salary increase, again noting that such reform had
“languished too long.” Commentary of the Governor on the Judiciary, Fiscal Year 2008-2009

(attached as Exhibit KK hereto), available at http://publications.budget.state.ny.us/eBudget0809/

agencyPresentations/pdf/judcom.pdf.  Shortly thereafter, the New York Times reported that

Speaker Silver informed his membership that Governor Spitzer would agree to a*“ comprehensive
pay bill” that would increase salaries of legidlators, judges, and executive-branch commissioners.
Danny Hakim, Spitzer Is Said To Agree to a Raise for Legislators, N.Y. TIMES, Jan. 24, 2008
(attached as Exhibit LL hereto). In a radio interview, Speaker Silver explained the tit-for-tat
bargaining over salaries in which he and the Governor were engaged: “[l]t is not inconceivable
that the governor will finally understand that he needs a pay raise for the commissioners, that the
judges are certainly deserving of a pay raise, that most of the legislators are full-time legislators

who haven't had a pay raise in many, many years and that we can put together a good package
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that takes care of al of them.” Joel Stashenko & Daniel Wise, Nussbaum Tapped by Kaye To

Prepare Judicial Pay Suit, N.Y.L.J., Jan. 28, 2008 (attached as Exhibit MM hereto).

42. On March 12, 2008, Governor Spitzer announced his resignation. The
very next day, his successor, David A. Paterson, acknowledged “the need to find a way to
raise. .. [judicial] salaries because we are trying to get the best and the brightest to stay on the
bench, knowing that their salaries sometimes are not even up to first year associates at major law
firms.” Joel Stashenko, Citing Economy, Paterson Says Chances For Raise ‘Very Difficult’,
N.Y.L.J.,, Mar. 14, 2008 (attached as Exhibit NN hereto). But the new Governor admitted that
“obvioudly” thereis alinkage between legidative and judicia pay increases—a linkage he would
like to break but that “has not worked to this point.” 1d. Consequently, he said, it would be

“very difficult” to increase judicia salaries. 1d.

43. On April 10, 2008, the Legidature and the Governor approved a budget
for Fiscal Year 2008-2009 that mentions $48 million in funds for judicial salary increases. This
provision, however, is known as a “dry appropriation,” because it will not be funded without ad-
ditional implementing legislation. And, again, the Governor and the Legisature refuse to pro-
vide funds and adopt legislation required to implement judicial pay increases. This failure was
the result of disputes over legidative raises and other unrelated issues, not any fiscal constraints
or disagreements on the merits of judicial pay increases. Indeed, since passage of the budget, the
Governor and leaders of the Legislature have continued to state that they believe judicia pay in-
creases are warranted. On April 11, 2008, for example, a spokesperson for Speaker Silver said
that “the speaker has long favored a pay raise for judges along with state legislators and commis-
sioners in the executive branch” and that “the inclusion of the $48 million appropriation in the

budget, though it was a ‘dry’ one, showed that Mr. Silver is sympathetic to judges quest for
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

JUDITH S. KAYE, in her official capacity as
Chief Judge of the State of New York, and THE
NEW YORK STATE UNIFIED COURT SYSTEM,

Plaintiffs,
- against -

SHELDON SILVER, in his official capacity as
Speaker of the New York State Assembly, THE
NEW YORK STATE ASSEMBLY, JOSEPH L. BRUNO,
in his official capacity as Temporary President of
the New York State Senate, THE NEW YORK STATE
SENATE, DAVID A. PATERSON, in his official
capacity as Governor of the State of New York,
and THE STATE OF NEW YORK,

Defendants.

Index No. 400763/08 (Lehner, J.)

AFFIRMATION OF GRAHAM W. MELI

Graham W. Meli, an attorney duly admitted to practice in the Courts in the State

of New York, hereby affirms under penalty of perjury:

1. I am an associate at Wachtell, Lipton, Rosen & Katz, counsel for plaintiffs
Chief Judge Judith S. Kaye and the New York State Unified Court System in this action. I re-
spectfully submit this affirmation in opposition to the defendants’ motions to dismiss under

CPLR Rule 3211(a)(7) and for summary judgment, and in support of plaintiffs’ request pursuant

to Rules 3211(c) and 3212(b) that the Court grant summary judgment in favor of plaintiffs.



2. In their opening brief, the Assembly defendants cite the salaries of Judges
of the New York State Court of Appeals from 1887 through 1975. Assem. Br. 9. Attached
hereto as Exhibit A is a chart converting the Court of Appeals salaries in each year from 1887 to
the present into 2008 dollars. I calculated this information using Consumer Price Index data
published in HISTORICAL STATISTICS OF THE UNITED STATES, MILLENNIAL EDITION ON LINE 3-
158 tbl.Cc1-2 (Susan B. Carter et al. eds., Cambridge Univ. Press 2006) (attached as Exhibit B
hereto), and U.S. Dep’t of Labor, Bureau of Labor Statistics, Consumer Price Index Data, avail-

able at http://www.bls.gov (attached as Exhibit C hereto). Among other things, Exhibit A shows

the following:

e In 1887, a Judge of the Court of Appeals earned $10,000, and the Chief Judge
earned $10,500. L. 1887, ch. 76. Those salaries are equivalent to approxi-
mately $228,418 and $239,839 today.

e In 1926, a Judge of the Court of Appeals earned $22,000, and the Chief Judge
earned $22,500. L. 1926, ch. 94. Those salaries are equivalent to approxi-
mately $269,260 and $275,379 today.

e In 1947, a Judge of the Court of Appeals earned $25,000, and the Chief Judge
earned $25,500. L. 1947, ch. 462. Those salaries are equivalent to approxi-
mately $242,860 and $247,718 today.

e In 1952, a Judge of the Court of Appeals earned $32,500, and the Chief Judge
earned $35,000. L. 1952, ch. 88. Those salaries are equivalent to approxi-
mately $265,680 and $286,117 today.

e In 1975, a Judge of the Court of Appeals earned $60,575, and the Chief Judge
earned $63,143. L. 1975, ch. 152. Those salaries are equivalent to approxi-
mately $243,912 and $254,252 today.

Dated: New York, New York
July 9, 2008

Ll W et

GRAHAM W. MELI
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Inflafion Adjustment Facior
Judge of Court of Appeals Chief Judge of Court of Historical CPIi (2008 CPI Value / Historical i Judge of Court of Appeals - Chief Judge of Court of Appeals -
Year - Nominal Salary Appeals - Nominal Salary Value CPI Value) Inflation-Adjusted Salary Inflation-Adjusted Salary

1887 $ 10,000.00 i $ 10,500.00 9.48 22.84: $ 228,418.39 i $ 239,839.31
1888: $ 10,000.00 : $ 10,500.00 9.48 22.84: % 228,418.39 : $ 239,839.31
1889: $ 10,000.00 : $ 10,500.00 9.24 23.46: $ 234,577.15: $ 246,306.01
1890; $ 10,000.00 : $ 10,500.00 9.07 23.89: $ 238,897.22 i $ 250,842.08
1891: $ 10,000.00 : $ 10,500.00 9.07 23.89: $ 238,897.22 : $ 250,842.08
1892: $ 10,000.00 : $ 10,500.00 9.07 23.89: $ 238,897.22 i $ 250,842.08
1893 $ 10,000.00 i $ 10,500.00 8.99 2411 $ 241,104.06 i $ 253,159.27
1894: $ 10,000.00 i $ 10,500.00 8.57 25.28: $ 252,808.96 i $ 265,449.41
1895 $ 10,000.00 i $ 10,500.00 8.40 25.78: $ 257,803.17 i $ 270,693.32
1896: $ 10,000.00 : $ 10,500.00 8.40 25.78: $ 257,803.17 : $ 270,693.32
1897: $ 10,000.00 : $ 10,500.00 8.32 26.04: $ 260,406.30 : $ 273,426.61
1898 $ 10,000.00 : $ 10,500.00 8.32 26.04: $ 260,406.30 : $ 273,426.61
1899: $ 10,000.00 : $ 10,500.00 8.32 26.04: $ 260,406.30 : $ 273,426.61
1900: $ 10,000.00 : $ 10,500.00 8.40 25.78: $ 257,803.17 i $ 270,693.32
1901 $ 10,000.00 i $ 10,500.00 8.49 2553 $ 255,281.64 i $ 268,045.72
1902: $ 10,000.00 i $ 10,500.00 8.57 25.28: $ 252,808.96 i $ 265,449.41
1903 $ 10,000.00 : $ 10,500.00 8.82 24.56: $ 245,642.36 i $ 257,924.48
1904: $ 10,000.00 : $ 10,500.00 8.90 24.34: $ 243,352.06 : $ 255,519.66
1905: $ 10,000.00 : $ 10,500.00 8.82 24.56: $ 245,642.36 : $ 257,924.48
1906; $ 10,000.00 : $ 10,500.00 8.99 24.11: $ 241,104.06 : $ 253,159.27
1907: $ 10,000.00 : $ 10,500.00 9.40 23.04: $ 230,435.06 : $ 241,956.81
1908 $ 10,000.00 : $ 10,500.00 9.24 23.46: $ 234,577.15: $ 246,306.01
1909 $ 10,000.00 i $ 10,500.00 9.07 23.89i $ 238,897.22 i $ 250,842.08
1910: $ 10,000.00 i $ 10,500.00 9.48 22.84i $ 228,418.39 i $ 239,839.31
1911: $ 10,000.00 i $ 10,500.00 9.48 22.84: $ 228,418.39 i $ 239,839.31
1912: $ 10,000.00 : $ 10,500.00 9.73 22.26: $ 222,551.88 : $ 233,679.47
1913: $ 10,000.00 : $ 10,500.00 9.90 21.88: $ 218,820.20 : $ 229,761.21
1914: $ 10,000.00 : $ 10,500.00 10.00 21.66: $ 216,632.00 : $ 227,463.60
1915: $ 10,000.00 : $ 10,500.00 10.10 21.45: $ 214,487.13 : $ 225,211.49
1916: $ 10,000.00 : $ 10,500.00 10.90 19.87: $ 198,744.95 i $ 208,682.20
1917: $ 10,000.00 i $ 10,500.00 12.80 16.92: $ 169,243.75 i $ 177,705.94
1918: $ 10,000.00 i $ 10,500.00 15.10 14.35: $ 143,464.90 i $ 150,638.15
1919: $ 10,000.00 : $ 10,500.00 17.30 12.52: $ 125,220.81 i $ 131,481.85
1920: $ 10,000.00 : $ 10,500.00 20.00 10.83: $ 108,316.00 : $ 113,731.80
1921: $ 10,000.00 : $ 10,500.00 17.90 12.10: $ 121,023.46 : $ 127,074.64
1922: $ 10,000.00 : $ 10,500.00 16.80 12.89: $ 128,947.62 : $ 135,395.00
1923: $ 10,000.00 : $ 10,500.00 17.10 12.67: $ 126,685.38 : $ 133,019.65
1924: $ 10,000.00 : $ 10,500.00 17.10 12.67: $ 126,685.38 i $ 133,019.65
1925! $ 10,000.00 i $ 10,500.00 17.50 12.38: $ 123,789.71 i $ 129,979.20
1926: $ 10,000.00 i $ 10,500.00 17.70 12.24: $ 122,390.96 i $ 128,510.51
1926 $ 22,000.00 : $ 22,500.00 17.70 12.24: $ 269,260.11 i $ 275,379.66
1927: $ 22,000.00 : $ 22,500.00 17.40 12.45: $ 273,902.53 : $ 280,127.59
1928: $ 22,000.00 : $ 22,500.00 17.10 12.67: $ 278,707.84 : $ 285,042.11
1929: $ 22,000.00 : $ 22,500.00 17.10 12.67: $ 278,707.84 : $ 285,042.11




Inflation Adjustment Factor
Judge of Court of Appeals Chief Judge of Court of Historical CPIi (2008 CPI Value / Historical i Judge of Court of Appeals - Chief Judge of Court of Appeals -
Year - Nominal Salary Appeals - Nominal Salary Value CPI Value) Inflation-Adjusted Salary Inflation-Adjusted Salary

1930: $ 22,000.00 : $ 22,500.00 16.70 12.97: $ 285,383.47 : $ 291,869.46
1931: $ 22,000.00 : $ 22,500.00 15.20 14.25: $ 313,546.32 | $ 320,672.37
1932 $ 22,000.00 : $ 22,500.00 13.70 15.81: $ 347,876.20 | $ 355,782.48
1933: $ 22,000.00 : $ 22,500.00 13.00 16.66: $ 366,608.00 : $ 374,940.00
1934: $ 22,000.00 : $ 22,500.00 13.40 16.17: $ 355,664.48 | $ 363,747.76
1935: $ 22,000.00 : $ 22,500.00 13.70 15.81: $ 347,876.20 | $ 355,782.48
1936: $ 22,000.00 : $ 22,500.00 13.90 15.59: $ 342,870.79 : $ 350,663.31
1937: $ 22,000.00 : $ 22,500.00 14.40 15.04: $ 330,965.56 : $ 338,487.50
1938: $ 22,000.00 : $ 22,500.00 14.10 15.36: $ 338,007.38 : $ 345,689.36
1939: $ 22,000.00 : $ 22,500.00 13.90 15.59: $ 342,870.79 | $ 350,663.31
1940: $ 22,000.00 : $ 22,500.00 14.00 15.47: $ 340,421.71 | $ 348,158.57
1941 $ 22,000.00 : $ 22,500.00 14.70 14.74: $ 324,211.16 | $ 331,579.59
1942 $ 22,000.00 : $ 22,500.00 16.30 13.29: $ 292,386.75 | $ 299,031.90
1943: $ 22,000.00 : $ 22,500.00 17.30 12.52: $ 275,485.78 | $ 281,746.82
1944: $ 22,000.00 : $ 22,500.00 17.60 12.31: $ 270,790.00 : $ 276,944.32
1945: $ 22,000.00 : $ 22,500.00 18.00 12.04: $ 264,772.44 : $ 270,790.00
1946: $ 22,000.00 : $ 22,500.00 19.50 11.11: $ 244,405.33 | $ 249,960.00
1947: $ 22,000.00 : $ 22,500.00 22.30 9.71: $ 213,717.67 | $ 218,574.89
1947: $ 25,000.00 : $ 25,500.00 22.30 9.71: $ 242,860.99 | $ 247,718.21
1948: $ 25,000.00 : $ 25,500.00 24.10 8.99: $ 224,721.99 | $ 229,216.43
1949: $ 25,000.00 : $ 25,500.00 23.80 9.10: $ 227,554.62 | $ 232,105.71
1950: $ 25,000.00 : $ 25,500.00 24.10 8.99: $ 224,721.99 | $ 229,216.43
1951: $ 25,000.00 : $ 25,500.00 26.00 8.33: $ 208,300.00 : $ 212,466.00
1952: $ 25,000.00 : $ 25,500.00 26.50 8.17: $ 204,369.81 : $ 208,457.21
1952: $ 32,500.00 : $ 35,000.00 26.50 8.17: $ 265,680.75 | $ 286,117.74
1953: $ 32,500.00 : $ 35,000.00 26.70 8.11: $ 263,690.64 | $ 283,974.53
1954: $ 32,500.00 : $ 35,000.00 26.90 8.05: $ 261,730.11 ;| $ 281,863.20
1955: $ 32,500.00 : $ 35,000.00 26.80 8.08: $ 262,706.72 | $ 282,914.93
1956: $ 32,500.00 : $ 35,000.00 27.20 7.96: $ 258,843.38 | $ 278,754.41
1957: $ 32,500.00 : $ 35,000.00 28.10 771 $ 250,553.02 | $ 269,826.33
1958: $ 32,500.00 : $ 35,000.00 28.90 7.50: $ 243,617.30 : $ 262,357.09
1959: $ 32,500.00 : $ 35,000.00 29.10 7.44: $ 241,942.96 : $ 260,553.95
1960: $ 32,500.00 : $ 35,000.00 29.60 7.32: $ 237,856.08 : $ 256,152.70
1961: $ 32,500.00 : $ 35,000.00 29.90 7.25: $ 235,469.57 | $ 253,582.61
1962: $ 32,500.00 : $ 35,000.00 30.20 717: $ 233,130.46 | $ 251,063.58
1963: $ 32,500.00 : $ 35,000.00 30.60 7.08: $ 230,083.01 : $ 247,781.70
1964: $ 32,500.00 : $ 35,000.00 31.00 6.99: $ 227,114.19 | $ 244,584.52
1965: $ 32,500.00 : $ 35,000.00 31.50 6.88: $ 223,509.21 | $ 240,702.22
1966: $ 32,500.00 : $ 35,000.00 32.40 6.69: $ 217,300.62 : $ 234,016.05
1967: $ 32,500.00 : $ 35,000.00 33.40 6.49: $ 210,794.61 : $ 227,009.58
1968: $ 32,500.00 : $ 35,000.00 34.80 6.23: $ 202,314.37 : $ 217,877.01
1969: $ 32,500.00 : $ 35,000.00 36.70 5.90: $ 191,840.33 : $ 206,597.28
1970: $ 32,500.00 : $ 35,000.00 38.80 5.58: $ 181,457.22 : $ 195,415.46
1971 $ 32,500.00 : $ 35,000.00 40.50 5.35: $ 173,840.49 i $ 187,212.84




Inflation Adjustment Factor
Judge of Court of Appeals Chief Judge of Court of Historical CPIi (2008 CPI Value / Historical i Judge of Court of Appeals - Chief Judge of Court of Appeals -
Year - Nominal Salary Appeals - Nominal Salary Value CPI Value) Inflation-Adjusted Salary Inflation-Adjusted Salary

1972: $ 32,500.00 : $ 35,000.00 41.80 5.18: $ 168,433.97 : $ 181,390.43
1973 $ 32,500.00 : $ 35,000.00 44.40 488: $ 158,570.72 : $ 170,768.47
1974 $ 32,500.00 : $ 35,000.00 49.30 439: $ 142,810.14 : $ 153,795.54
1975 $ 32,500.00 : $ 35,000.00 53.80 4.03: $ 130,865.06 i $ 140,931.60
1975 $ 60,575.00 : $ 63,143.00 53.80 4.03: $ 24391233 | $ 254,252.68
1976: $ 60,575.00 : $ 63,143.00 56.90 381:$ 230,623.61 | $ 240,400.60
1977: $ 60,575.00 : $ 63,143.00 60.60 357: $ 216,542.63 : $ 225,722.68
1978: $ 60,575.00 : $ 64,313.00 65.20 3.32: $ 201,265.08 : $ 213,684.87
1978: $ 64,815.00 : $ 67,563.00 65.20 3.32: $ 215,352.81 : $ 224,483.25
1979: $ 64,815.00 : $ 67,563.00 72.60 2.98: $ 193,402.25 : $ 201,602.04
1979: $ 69,352.00 : $ 72,292.00 72.60 2.98: $ 206,940.25 | $ 215,712.96
1980: $ 69,352.00 ;| $ 72,292.00 82.40 2.63: $ 182,328.43 i $ 190,057.77
1980: $ 72,000.00 : $ 75,000.00 82.40 2.63: $ 189,290.10  $ 197,177.18
1981: $ 72,000.00 : $ 75,000.00 90.90 2.38: $ 171,589.70 ; $ 178,739.27
1981: $ 75,600.00 : $ 78,750.00 90.90 2.38: $ 180,169.19 : $ 187,676.24
1982: $ 75,600.00 : $ 78,750.00 96.50 2.24: $ 169,713.77 : $ 176,785.18
1982: $ 80,892.00 : $ 84,262.50 96.50 2.24: $ 181,593.74 i $ 189,160.14
1983: $ 80,892.00 : $ 84,262.00 99.60 2.18: $ 175,941.72 i $ 183,271.54
1984: $ 80,892.00 : $ 84,262.00 103.90 2.09: $ 168,660.21 : $ 175,686.68
1985: $ 80,892.00 : $ 84,262.00 107.60 2.01: $ 162,860.56 : $ 169,645.41
1985: $ 92,500.00 : $ 95,000.00 107.60 2.01: $ 186,231.04 : $ 191,264.31
1986: $ 92,500.00 : $ 95,000.00 109.60 1.98: $ 182,832.66 : $ 187,774.09
1987: $ 92,500.00 : $ 95,000.00 113.60 191: % 176,394.89 : $ 181,162.32
1987: $ 115,000.00 : $ 120,000.00 113.60 191: $ 219,301.76 | $ 228,836.62
1988: $ 115,000.00 : $ 120,000.00 118.30 1.83: $ 210,589.01 | $ 219,745.05
1989: $ 115,000.00 : $ 120,000.00 124.00 1.75: $ 200,908.71 | $ 209,643.87
1990: $ 115,000.00 : $ 120,000.00 130.70 1.66: $ 190,609.64 : $ 198,897.02
1991: $ 115,000.00 : $ 120,000.00 136.20 159: $ 182,912.48 : $ 190,865.20
1992: $ 115,000.00 : $ 120,000.00 140.30 154: $ 177,567.21 : $ 185,287.53
1993: $ 115,000.00 : $ 120,000.00 144.50 1.50: $ 172,406.09 : $ 179,902.01
1993: $ 120,000.00 : $ 124,500.00 144.50 1.50: $ 179,902.01 : $ 186,648.33
1994: $ 120,000.00 : $ 124,500.00 148.20 1.46: $ 175,41053 : $ 181,988.42
1994: $ 125,000.00 : $ 129,000.00 148.20 1.46: $ 182,719.30 i $ 188,566.32
1995: $ 125,000.00 : $ 129,000.00 152.40 142: $ 177,683.73 i $ 183,369.61
1996: $ 125,000.00 : $ 129,000.00 156.90 1.38: $ 172,587.64 : $ 178,110.44
1997: $ 125,000.00 : $ 129,000.00 160.50 1.35: $ 168,716.51 : $ 174,115.44
1998: $ 125,000.00 : $ 129,000.00 163.00 1.33: $ 166,128.83 : $ 171,444.96
1999: $ 125,000.00 : $ 129,000.00 166.60 1.30: $ 162,539.02  $ 167,740.26
1999: $ 151,200.00 : $ 156,000.00 166.60 1.30: $ 196,607.19 : $ 202,848.69
2000: $ 151,200.00 : $ 156,000.00 172.20 1.26: $ 190,213.46 : $ 196,251.99
2001: $ 151,200.00 : $ 156,000.00 177.10 1.22: $ 184,950.64  $ 190,822.09
2002: $ 151,200.00 : $ 156,000.00 179.90 1.20: $ 182,072.03 ;| $ 187,852.10
2003: $ 151,200.00 : $ 156,000.00 184.00 1.18: $ 178,014.99 : $ 183,666.26
2004: $ 151,200.00 : $ 156,000.00 188.90 1.15: $ 173,397.34 : $ 178,902.02




Intlation Adjustment Factor

Judge of Court of Appeals Chief Judge of Court of Historical CPIi (2008 CPI Value / Historical i Judge of Court of Appeals - Chief Judge of Court of Appeals -
Year - Nominal Salary Appeals - Nominal Salary Value CPI Value) Inflation-Adjusted Salary Inflation-Adjusted Salary
2005: $ 151,200.00 : $ 156,000.00 195.30 1.11: $ 167,715.10 ;| $ 173,039.39
2006: $ 151,200.00 : $ 156,000.00 201.60 1.07: $ 162,474.00 : $ 167,631.90
2007: $ 151,200.00 : $ 156,000.00 207.34 1.04: $ 157,974.55 i $ 162,989.61
2008 $ 151,200.00 i $ 156,000.00 216.63 1.00; $ 151,200.00 i $ 156,000.00
Notes: Nominal salaries were taken from page 9 of the Assembly Brief and from the following New York statutes: L. 1887, ch. 76; L. 1926, ch. 94; L. 1947, ch. 462; L. 1952, ch. 88; L.

1975, ch. 152; L. 1979, ch. 55; L. 1980, ch. 881; L. 1984, ch. 986; L. 1987, ch. 263; L. 1993, ch. 60; and L. 1998, ch. 630.

Historical CPI values from 1887 through 1912 were taken from HISTORICAL STATISTICS OF THE UNITED STATES, MILLENNIAL EDITION ON LINE 3-158 tbl.Cc1-2 (Susan B.
Carter et al. eds., Cambridge Univ. Press 2006). Historical CPI values from 1913 through 2008 were taken from U.S. Dep't of Labor, Bureau of Labor Statistics, Consumer Price

Index Data, available at http://www.bls.gov. The value used for 2008 is as of May 2008. The data series used was the Consumer Price Index for all urban consumers, with 1982-
1984 = 100 (Series id. CUURO000SADO).




3-158 Series Cc1-2 Cc PRICES

Peter H. Lindert and Robert A. Margo

TABLE Cc1-2 Consumer price indexes, for all items: 1774-2003
Contributed by Peter H. Lindert and Richard Sutch

BLS-based David-Solar-based BlS-based David-Solar-based BLS-based David-Solar-based

Cct Ce2 Cel Ce2 Cct Cec2

Index fndex Index fndex fndex Index
Year  1982-1984 = 100 1860 = 100 Year  1982-1984 = 100 1860 = 100 Year  1982-1984 =100 1860 = 100
1774 8.070 97 1830 9.235 111 1885 9.651 116
1775 7,654 9 1831 8.652 104 1886 9.401 113
1776 8735 105 1832 8.569 103 1887 9.484 114
777 10.649 128 1833 8.403 101 1888 9.484 114
1778 13.810 166 1834 8.569 103 1889 9.235 111
1779 12.230 147 1835 8.819 106 1890 9.068 109
1780 13727 165 1836 9.318 112 1891 9.068 109
1781 11.065 133 1837 9.567 115 1892 9.068 109
1782 12,146 146 1838 9.318 112 1893 8.985 108
1783 10.649 128 1839 9.318 112 1894 8.569 103
1784 10.233 123 1840 8.652 104 1895 8.403 101
1785 0734 117 1841 8.735 105 1896 8.403 101
1786 9.484 114 1842 8.153 98 1897 8.319 100
1787 6.318 112 1843 7.404 89 1898 8.31% 100
1788 8,902 107 1844 7.488 90 1899 8.319 100
1789 8.819 106 1843 7.571 91 1900 8.403 101
1790 9.151 110 1846 7.654 92 1901 8.486 102
1791 9.401 13 1847 8.236 99 1902 8.569 103
1792 9.567 115 1848 7.903 95 1903 8.319 106
1793 9.900 119 1849 7.654 92 1904 8.902 107
1794 10.982 132 1850 7.820 94 1905 8.819 106
1795 12,562 151 1851 7.654 92 1906 8.985 108
1796 13.228 159 1852 7.1317 93 15067 9.401 113
1797 12729 153 1853 7.737 93 1908 9.235 111
1798 12313 148 1854 8.403 101 1909 9.068 109
1794 12,313 148 1855 8.652 104 1910 9.484 114
1800 12.562 151 1856 8.486 102 1911 9.484 114
1801 12729 153 1857 8.735 105 1912 9.734 117
1802 10732 129 1858 8.236 99 1913 9.900 119
1803 11314 136 1859 8.319 100 1914 10.000 120
1804 11.814 142 1860 8.319 100 1915 10.100 121
1805 11730 141 1861 8.819 106 1916 10.800 130
1806 12.230 147 1862 10.067 121 1917 12.800 153
1807 11.564 139 18§3 12.562 151 1918 15.100 180
1808 12.562 151 1864 15.724 189 1919 17.300 207
1809 12.313 148 1865 16.306 196 1920 20.000 240
1810 12313 148 1866 15.890 191 1921 17.900 214
1811 13.145 158 1867 14.809 178 1922 16.800 200
1812 13311 160 1868 14.226 171 l.?23 17.100 204
1813 15.973 192 1869 13.644 164 1924 17.100 204
1814 17.554 21 1870 13.062 157 1925 17.500 210
1815 15.391 185 1871 12.230 147 1926 17.700 211
1816 14.060 169 1872 12.230 147 1927 17.400 208
1817 13.311 160 1873 11.980 144 1928 17.100 205
1818 2,729 153 1874 11.398 137 1929 17.100 205
1819 12729 153 1875 10,982 132 1930 16.700 200
1820 11730 141 1876 10.732 129 1931 15.200 182
1821 11314 136 1877 1(_)‘483 126 1932 13.700 163
1822 11730 141 1878 9.983 120 1933 13.000 155
1823 10.483 126 1876 9.983 120 1934 13.400 160
1824 9.651 116 1880 10.233 123 1935 13.700 164
1825 9.900 119 1881 10.233 123 1936 13.900 166
1835 4900 19 1882 10233 2 1937 14.400 172
1827 5,983 120 1883 10.067 121 1938 14.100 169
1828 9.484 114 1884 9.817 118 1939 13.900 166
1829 9.318 112

Historical Statistics of the United States, Millennial Edition On Line, edited by Susan B. Carter, Scott Sigmund Gartner, Michael R. Haines, Alan L. Olmstead, Richard Sutch,
and Gavin Wright, © Cambridge University Press 2006.




CONSUMER PRICE INDEXES

Series Cc1-2 3-159

TABLE Cc1-2 Consumer price indexes, for all items: 1774-2003 Continued

BLS-based David-Solar-based BLS-based David-Solar-based BLS-based David-Solar-based
Cet Ce2 Ccet Ce2 Ccl Ce2
fndex fndex Index Index Index Index
Year 1982-1984 = 100 1860 = 100 Year 1982-1984 = 100 1860 = 100 Year 1982-1984 = 100 1860 = 100
1940 14.000 168 1965 31.500 377 1990 130.700 1,562
194] 14.700 176 1966 32.400 388 1991 136.200 1,627
1942 16.300 195 1967 33.400 399 1992 140.300 1,676
1943 17.300 207 1968 34.800 416 1993 144.500 1,726
1944 17.600 210 1969 36.700 438 1994 148.200 1771
1945 18.000 215 1970 38.800 464 1995 152400 1,821
1946 19.500 233 1971 40.500 484 1996 156.900 1,875
1947 22,300 267 1972 41,800 500 1997 160.500 1,918
1948 24.100 288 1973 44.400 531 1998 163.000 1,947
1949 23.800 285 1974 49.300 589 1999 166.600 1,990
1950 24.100 288 1975 53.800 643 2000 172.200 2,057
1951 26.000 310 1976 56.900 630 2001 177.100 2,116
1952 26.500 317 1977 60.600 724 2002 179.900 2,149
1953 26.700 320 1978 65.200 779 2003 184.000 2,198
1954 26.900 321 1979 72.600 867
1955 26.800 320 1980 82.400 984
1956 27.200 325 1981 90.900 1,086
1957 28.100 336 1982 96.500 1,153
1958 28.900 346 1983 99.600 1,190
1959 25.100 348 1984 103.900 1,241
1960 29.600 354 1985 107.600 1,286
1961 29.900 358 1986 109.600 1,309
1962 30.200 362 1987 113.600 1,357
1963 30.600 366 1988 118.300 1413
1964 31.000 37 1989 124.000 1,481

Sources

1774-1974, Paul A. David and Peter Solar, “A Bicentenary Contribution to
the History of the Cost of Living in America,” Research in Economic History 2
(1977): 1-80 (Table 1, pp. 16-17). 1913-2003, U.S. Bureau of Labor Statis-
tics (BLS) consumer price index for all urban consumers (also called CPI-U,
Series CUURO000SAQ). The BLS data are available from the BLS’s Internet
site.

Documentation
The user should refer to series Cc2 (base year 1860) to reduce rounding error
forthe pre-1913 era, when the absolute numbers were small. For more recent
comparisons, refer to series Cc1 (base year 1982-1984),

David and Solar’s consumer price index is calculated from multiple un-
derlying price series using the following expenditure weights:

For 1774-1851: David and Solar modified the farm and urban expendi-
ture weights for the 1830s from Dorothy Brady, with cross reference
to those for working-class families in the early 1830s from Matthew
Carey (their Appendix A, pp. 40-3).

For 1851-1880: David and Solar drew weights from Ethel Hoover, “Retail
Prices after 1850,” in Trends in the American Economy in the Nineteenth
Century: A Report of the National Bureau of Economic Research, Studies in
Income and Wealth, volume 24 (Princeron University Press, 1960),
Table 4, p. 150.

For 1880-1890: David and Solar used weights from Clarence Long, Wages
and Earnings in the United States, 1860—1890 (Princeton University Press,
1960), Table B-3, column 2, pp. 158-60.

For 1890-1914: The weights are from Albert Rees, Real Wages in Manufac-
turing, 18901914 (Princeton University Press, 1961}, Table 42, row
4,p. 114,

For 1914-1924: The David-Solar weights are from U.S. Department of
Labor, The Cost of Living in the United States, BLS Bulletin number 357
(1924}, Table 2, row 16, p. 5.

For 1924-1930: A simple average of the weights in U.S. Department
of Labor {1924) and U.S. Department of Labor, Handbook of Labor
Statistics, BLS Bulletin number 1,790 (1973).

For 1930-1974: David and Solar used the weights from U.S. Depart-
ment of Labor (1973), Table 125, p. 290. The weights came from its
columns 1-4 for the following year ranges, respectively: 1930-1949,
1949-1953, 1953-1963, and 1963-1974.

The BLS calculates the CPI-U using expenditures of urban wage earn-
ers and clerical workers, professional, managerial, and technical workers,
the self-employed, short-term workers, and the unemployed, retirees, and
others not in the labor force. User fees (such as water and sewer service)
and sales and excise taxes paid by the consumer are also included. income
taxes and investment items (such as stocks, bonds, and life insurance) are
not included. Prices for the goods and services used to calculate the CPI-U
are collected in eighty-seven urban areas throughout the country and from
about 23,000 retail and service establishments. Data on rents are collected
from about 50,000 landlords or tenants. The weight for an item is derived
from reported expenditures on that item as estimated by the BLS Consumer
Expenditure Survey.

Series Cc1. For 1774-1912, this series is the David-Solar series (series Cc2)
divided by 12.02, to splice at the year 1913 to a base of 1982-1984 = 100.
For 1913-2003, it is the BLS consumer price index for all urban consumers.

Series Cc2. For 1774-1974, this series is the David-Solar index from their
Table 1. For 1975-2003, this series is the BLS consumer price index for all
urban consumers (series Cc1) multiplied by the ratio 589/49.3 to create a
splice ar 1974,

David and Solar’s primary sources for consumer price series are as follows:
1774-1851: David and Solar (1977), Appendix A, pp. 40-3; 1851-1860:
David and Solar use Hoover (1960), Table 1, column 1, p. 142; 1860-1880:
Stanley Lebergott, Manpower in Economic Growth (McGraw-Hill, 1964), Table
A-33, column 1, p. 549; 1880-1890, Long (1960), Table B-2, column 1,
p. 157; 1890-1914, Rees (1961), Table 22, column 1, p. 74; 1914-1972,
U.S. Department of Labor (1973), Table 121, p. 287; 1972-1974, U.S.
Department of Labor (1973), Table 22, column 1, p. 95.

Historical Statistics of the United States, Millennial Edition On Line, edited by Susan B. Carter, Scott Sigmund Gartner, Michael R. Haines, Alan L.. Olmstead, Richard Sutch,
and Gavin Wright, © Cambridge University Press 20086.




Bureau of Labor Statistics Data

U.S. Department of Labor

Bureau of Labor Statistics

Bureau of Labor Statistics Data

BLS Home | Programs & Surveys | Get Detailed Statistics | Glossary | What's New | Find It! In DOL

Change Output Options: From:|1913 To:{ 2008 @

O include graphs new: More Formatting Options s
Data extracted on: June 26, 2008 (10:23:55 AM)

Consumer Price Index - All Urban Consumers

Series |d: CUUROO0O0SAO

Not Seasonal | y Adj usted

Ar ea: U S. city average
Item Al itens

Base Period: 1982-84=100

--—-—--—-—-—

9.8 10.0 |100 [10.1 [10.0
1914 [FCIINER 9.9 9.8 9.9 9.9 10.0 (102 [102 [10.1  [102 [101 [100
EEi 01 [100 oo 10.0 101|101 [10.1  [101 (101 (102 [103 [103 (101
BI04 [104 105 [106 [107 [108 108 [109 [111  [11.3  [115 [116 [10.9
Bl 117 [120 120 [126 [128 [130 128 [13.0 [133 [135 [135 [137 (128
eI 140 (141 (140 142 [145 [147 [151 [154 [157 [160 [163 (165 |15.1
e 165 (162 (164 (167 169 [1609 [174 [17.7 [17.8 [181 [185 [189 |17.3
BEE 103 (195 (197 (203 [206 [2009 [208 [203 [20.0 [19.9 [19.8 [19.4 [20.0
B 100 (184 (183 (181 [17.7 [176 [17.7  [17.7  [175  [17.5  [17.4  [17.3  [17.9
FEPF 160 (169 (167 (167 [167 [167 [16.8 [16.6 |16.6 |16.7 |16.8 |16.9 |16.8
FrPE] 168 [168 (168 (169 169 [170 [17.2  [171  [17.2  [17.3  [17.3  [17.3  [17.1
BE 173 (172 (171 170 |70 |70 |71 Jiro  [17a [172 (172 (173 (171
B 173 (172 (173|172 [173 |75 (177 (177|177 [17.7 [180 [17.9  [175
EEEd 170 [179 (178 (179 (178  [17.7 (175 [17.4 (175 [176 177 [17.7 (177
B 175 (174 (173 (173 [174  [176  [17.3  [17.2  [17.3  [17.4  [173  [173 (174
BE173 (171 71 [iza [z [iza [i7a Jiza iz 12 172 171 [171

http://data.bls.gov/PDQ/servlet/SurveyOutputServlet (1 of 4) [6/26/2008 10:24:48 AM]


http://www.bls.gov/#content
http://www.bls.gov/#latest
http://www.dol.gov/
http://www.bls.gov/home.htm
http://www.bls.gov/search/search.srch
http://www.bls.gov/bls/topicsaz.htm
http://www.bls.gov/home.htm
http://www.bls.gov/bls/proghome.htm
http://www.bls.gov/data/home.htm
http://www.bls.gov/bls/glossary.htm
http://www.bls.gov/bls/whatsnew.htm
http://www.dol.gov/dol/findit.htm

Bureau of Labor Statistics Data

EEEE) 171 [172 (170 [169 (170 [171 (173 [17.3  [173  [17.3  [173  [17.2  [171
EEES) 171 [170 169 [17.0 [169 [168 166 [165 [16.6 [165 164 [161 167
BEEf 150 [157 156 (155 (153 [151 (151 [151  [150 [149 [147 [146 [152
EEEA 143 (141 [140 [139 [137 [136 [136 [135 [134 [133 [132 [131 [137
BEEE] 120 [127 (126 [126 126 [127 (131 [132 (132 [132 (132 [13.2 (130
EEER 132 [133 (133 [133 (133 [134 [134 [134 [136 [135 [135 [134 [134
BEES) 136 [137 (137 [138 [138 [137 (137 [137 [137 [137 [138 [138 (137
EEEH 138 [138 (137 [137 (137 [138 (139 [140 (140 [140 [140 [140 [139
BEEd 141 [141 (142 [143 (144 [144 (145 [145 (146 [146 (145 [144 (144
BEEE] 142 [141 (141 [142 (141 [141 (141 [141  [141  [140 (140 [140 [141
FEER) 140 (139 (139 (138 [138 [138 (138 [13.8 [141 [140 [140 [14.0 |13.9
B 139 (140 (140 (140 [140 [141 [140 [140 [140 [140 [140 [141 [14.0
B 141 141 (142 (143 [144 [147 (147 [149 [151 [153 [154 [155 [147
FEY¥ 157 [158 (160 161 163 [16.3 [16.4 [165 |165 |16.7 |16.8 |16.9  |16.3
e 160 (169 (172 (174 [175  [175 (174 (173 [17.4  [17.4  [17.4  [17.4  [17.3
B 174 (174 [174 (175 [175 |17 (177 (177 (177 (177 (177 (178 [17.6
FErs 178 [178 178|178 [179  [181 [181 [181 [181 [181 [18.1 |18.2  |18.0
¥ 182 (181 (183 [184 ([185 [187 [19.8 [202 |20.4 |20.8 [21.3 |215 |19.5
FEPfd 215|215 219  [219  [219  [220 [222  [225  [23.0 (230 [231 (234 223
MPE]23.7 [235 (234 [238 (239 [241 (244 [2a5 (245 |24 (242 [2a1 (241
LPE) 240 [238 (238 [239 (238 [239 [237 [238 [239 ([237 [238 ([236 [238
L) 23.5 [235 (236 [23.6 |23.7 [238 |24.1 |243 |244 |246 [247 [25.0 [24.1
BEEM 254 (257 258  [258  [25.90 [25.9 [25.9 [259 [26.1 (262 [26.4 (265 (26,0
BEEF 265 (263 (263 [264 [26.4 [265 [26.7 [26.7 [26.7 (267 [267 (267 265
BEEE] 266 [265 [26.6 (266 (267 [268 [26.8 [269 [26.9 (270 [26.9 (269 [26.7
EEEA 260 (269 [269 (268 [26.9 [26.9 [26.9 (269 [268 (268 [268 [26.7 269
BEEEl26.7 (267 (267 267 [267 [267 [26.8 [26.8 [26.9 [26.9 [26.9 [26.8 [26.8
EEEH 268 (268 |26 [26.9 [270 [27.2  [274 [27.3  [274 [275  [275 [276 (272
EEEd 276 [27.7  [278 [279 [280 [281 (283 (283 (283 (283 (284 (284 (281
BEEE]2s6 (286 (288 289 [289 [2809 [200 [28.9 [289 (289 [200 (289 [28.9
BEEE) 200 (289 (289 (200 [200 [201 [202 [202 [203 [20.4 [204 [20.4 (201
EE 203  [20.4 (204 [205 (205 [206 [296 [20.6 (296 [20.8 (298 [208 (296
B 208 [208 (208 298 [208 [20.8 [30.0 [20.9 [30.0 [30.0 [30.0 [30.0 [29.9
EEfA 00 [301 [s01 [302 (302 [302 (303 [30.3 (304 [30.4 (304 [30.4 [30.2
BEfE]s04 [304 (305 [305 (305 [306 (307 [30.7 (307 [30.8 (308 [30.9 [30.6

http://data.bls.gov/PDQ/servlet/SurveyOutputServlet (2 of 4) [6/26/2008 10:24:48 AM]




Bureau of Labor Statistics Data

]30.9 30.9

30.9 [30.9 [309 [31.0 [31.1 [31.0 [31.1 [31.1 [31.2 [31.2 [31.0

BEEEs1.2 (312 (313 (314 [314 [316 [31.6 [31.6 [31.6 [31.7 [31.7 (318 |3L5

EEffs18  [320 321 [323 (323 [324 (325 [327 (327 [329 (329 ([329 (324

B 320 (329 (330 (331 (332 (333 [334 [335 [3356 [33.7 (338 (339 [33.4

EEfE) 341 [3a2 (343 [344 (345 [347 (349 [350 (351 [353 (354 [355 (348

BEfE)ss6 (358 (361 (363 (364 [366 (368 [37.0 (371 [37.3 [375 [37.7 367

EEIf) 378 (380 (382 (385 (386 [388 [39.0 [39.0 [39.2 [39.4 (396 [39.8 |38.8

EEffs08 [399 (400 [401 (403 [406 (407 [408 (408 [40.9 (409 [411 [405

EEEA 411 [a13 (414 [a15  [a16  [41.7 (419 [4a20 (421 [423 [424 [425 [418

BEEE) 426 [a29 (433 [a36 (439 [44a2 (443 [a51 (452 [456 (459 [462 (444

B 466 [a72 [4a78 [4a80 (486 [49.0 (494 [50.0 (506 [51.1 (515 [51.9  |49.3

BEfE) 521 [s25 (527  [s529 (532  [536 (542 [543 (546 [549 (553  [555  |53.8

BB 556 |[s5.8 (559 [s6.1 (565 [s6.8 [57.1  |57.4 576 |57.9 [58.0 |58.2  |56.9

BBl ss5 [s9.1  [595 [e0.0 [60.3 [60.7 [61.0 [61.2 (614 [61.6 |61.9 [62.1  |60.6

BB 625 [629 (634 [639 (645 [652 (657 [66.0 665 |67.1 |67.4 |67.7  |65.2

i) 6s3  [e91 (698 [706 (715 [72.3 (731 [738 (746 [752 (7509 [76.7 |72

EEEE) 778 [789 [s0o1  [s10 [s18 [827 [82.7 (833 [840 ([sa8 [855 [86.3 824

EEfFls70 [s79 (885 [89.1 [8o.8 [90.6 [91.6 [92.3 (932 [93.4 (937 [94.0  [90.9

BEfH 043 (946 045 [9a9 [958 [97.0 975 [97.7 [o7.9 [982 [980 [97.6 965

BEfE] 078  [979 [o7.9 [986 [99.2 [99.5 [99.9  [100.2 [100.7 [101.0 [101.2 [101.3 [99.6

FEfA 1019 [102.4 [102.6 [103.1 [103.4 [103.7 [104.1 [1045 (1050 [105.3 (1053 [105.3 [103.9 [102.9 |104.9

B 1055 [106.0 [106.4 [106.9 [107.3 [107.6 [107.8 [108.0 [108.3 [108.7 [109.0 [109.3 [107.6 [106.6 |108.5

B 1006 [109.3 [108.8 [1086 [108.9 [109.5 [100.5 [109.7 [110.2 [110.3 [110.4 [1105 [109.6 [109.1 [110.1

BEEf 1112 [1116 [1121 [1127 (1131 [1185 [113.8 [114.4 [1150 [1153 (1154 |115.4 |113.6 |112.4 |114.9

BEEE 1157 [1160 (11655 [117.1 [117.5 [1180 (1185 [119.0 [119.8 [120.2 [120.3 (1205 [118.3 [116.8 |119.7

BEEE) 1211 [1216 (1223 [1231 (1238 [1241 (1244 [1246 (1250 |[125.6 (1259 [126.1 |124.0 |122.7 (1253

BB 1274 [1280 (1287 [1289 (1202 [1209 (1304 [131.6 (1327 (1335 (1338 [1338 (1307 [128.7 (1326

BEEHN 1346 [1348 (1350 [1352 (1356 [136.0 |136.2 [136.6 |137.2 |137.4 |137.8 |137.9 |136.2 |135.2 |137.2

BEEH 1381 [1386 [139.3 [130.5 [139.7 [140.2 (1405 [140.9 [141.3 [141.8 [142.0 [141.9 [140.3 [139.2 [141.4

BEEE] 1426 (1431 (1436 (1440 (1442 (1444 [1444 [1448 [1451 [1457 [1458 [1458 (1445 (1437 1453

BEEM 1462 (1467 (1472 [147.4 (1475 [148.0 |[148.4 [1490 [149.4 [1495 [1497 [149.7 (1482 [147.2 [149.3

BEEE] 1503 [150.9 (1514 (1519 (1522 ([1525 [1525 [152.9 [153.2 [153.7 [153.6 [153.5 |152.4 (1515 |153.2

BEEf 1544 [1549 (1557 [156.3 [156.6 [156.7 [157.0 [157.3 [157.8 [158.3 [158.6 |158.6 |156.9 |155.8 |157.9

BB 1501 [159.6 [160.0 [160.2 [160.1 [160.3 [160.5 [160.8 [161.2 [161.6 |161.5 |161.3 |160.5 |159.9 |161.2
162.2 |162.5 |162.8 |163.0 |163.2 |163.4 |163.6 |164.0 |164.0 |163.9 |163.0 |162.3 |163.7

] 161.6 |161.9

http://data.bls.gov/PDQ/servlet/SurveyOutputServlet (3 of 4) [6/26/2008 10:24:48 AM]




Bureau of Labor Statistics Data

] 164.3 |164.5

165.0 |166.2 |166.2 |166.2 |166.7 |167.1 |167.9 |168.2 |168.3 |168.3 |166.6 |165.4 |167.8
Bl 1688 (1608 [171.2 (1713 [1715 ([172.4 [1728 [1728 [173.7 [174.0 [1741 [1740 [1722 [170.8 [173.6
B 1751 [175.8 [1762 (1769 [177.7 [178.0 |[1775 [1775 [178.3 [177.7 [177.4 [1767 [177.1 (1766 (1775
BEfE 1771 1778 (1788 [179.8 (1798 |[179.9 [180.1 [180.7 [181.0 [181.3 [181.3 [180.9 [179.9 [178.9 |180.9
EIfE] 181.7 (1831 (1842 (1838 (1835 ([183.7 |[183.9 [184.6 |185.2 |185.0 |184.5 |184.3 |184.0 |183.3 |184.6
B 1852 [186.2 [187.4 [188.0 [189.1 [189.7 [189.4 (1895 [189.9 [190.9 [191.0 [190.3 [188.9 [187.6 [190.2
BlE) 1007 [191.8 (1933 [194.6 (1944 [1945 (1954 [196.4 (1988 [199.2 [197.6 [196.8 (1953 [193.2 [197.4
Bl 1083 [198.7 [199.8 2015 |[2025 |[202.9 [203.5 [203.9 |202.9 [201.8 [201.5 [201.8 [201.6 |200.6 |202.6
BIIHd 202.416 [203.499 [205.352 |206.686 [207.949 |208.352 [208.299 [207.917 |208.490 [208.936 [210.177 [210.036 |207.342 |205.709 |208.976
ELLE] 211.080 [211.693 [213.528 [214.823 [216.632

@ Back to Top

www.dol.gov

Frequently Asked Questions | Freedom of Information Act | Customer Survey | Important Web Site Notices

Privacy & Security Statement | Linking and Copyright Information | Accessibility

Technical (web) question | Other comments

http://data.bls.gov/PDQ/servlet/SurveyOutputServlet (4 of 4) [6/26/2008 10:24:48 AM]

U.S. Bureau of Labor Statistics
2 Massachusetts Avenue, NE Washington, DC 20212-0001
www.bls.gov | Telephone: (202) 691-5200 |Do you have a Data question?


http://www.bls.gov/#content
http://www.bls.gov/#content
http://www.dol.gov/
http://www.bls.gov/dolfaq/blsfaqtoc.htm
http://www.bls.gov/bls/blsfoia.htm
http://www.dol.gov/feedback/FeedbackSurvey.asp
http://www.dol.gov/dol/aboutdol/website-policies.htm
http://www.bls.gov/bls/pss.htm
http://www.bls.gov/bls/linksite.htm
http://www.bls.gov/bls/ada.htm
http://data.bls.gov/cgi-bin/forms/lab?(none)
http://data.bls.gov/cgi-bin/forms/opb?(none)
http://www.bls.gov/home.htm
http://data.bls.gov/cgi-bin/forms/opb?(none)

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

JUDITH S. KAYE, in her officia capacity as
Chief Judge of the State of New Y ork, and THE
NEW Y ORK STATE UNIFIED COURT SYSTEM,

Plaintiffs,
- against -
SHELDON SILVER, in his official capacity as Index No. 400763/08
Speaker of the New Y ork State Assembly, THE (Lehner, J))

NEW Y ORK STATE ASSEMBLY, JOSEPH L. BRUNO,
in his official capacity as Temporary President of
the New Y ork State Senate, THE NEW Y ORK STATE
SENATE, DAVID A. PATERSON, in his official ca
pacity as Governor of the State of New Y ork, and
THE STATE OF NEW Y ORK,

Defendants.

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS
MOTIONSTO DISMISSAND FOR SUMMARY JUDGMENT

—and—

IN SUPPORT OF PLAINTIFFS REQUEST FOR SUMMARY JUDGMENT
IN THEIR FAVOR UNDER CPLR 3211(c) AND CPLR 3212(b)

Of Counsdl: WACHTELL, LIPTON, ROSEN & KATZ
51 West 52nd Street

Bernard W. Nussbaum New York, New York 10019-6150

George T. Conway |11 (212) 403-1000

Graham W. Mdli

Kevin S. Schwartz

MICHAEL COLODNER, ESQ.

NEW Y ORK STATE OFFICE OF COURT
ADMINISTRATION

25 Beaver Street, 11th Floor

New York, New York 10004

(212) 428-2150

July 9, 2008 Attorneys for Plaintiffs



Preliminary Statement

Statement of Facts

A. Theinadequacy of judicial salariesin New YOorK........cccooveieiiiincncnccee

B. Defendants’ discrimination in setting judicial salaries.........cccccovveveeceececcieceenee.

C. Defendants' linkage of judicial salariesto legisative salaries and other

UNFE BEEA MELLENS. ...t
N (0 [ 07 | PRSP
POINT I

DEFENDANTSHAVE VIOLATED THE NEW YORK STATE

CONSTITUTION ..ttt st et b e e st e e sae e e sbeesbe e sareenneesnnas

A. Defendants have violated the separation of powers by failing to

TABLE OF CONTENTS

establish adequate judicial COMPENSALTION........cceeiviriirirerereeee e

1. The Constitution requires the Legidature to provide adequate judicial
COMPENSALION ...ttt se et b e bt e e s e b e se e besbeebesae e e e neennenne s

2. Defendants have breached their constitutional duty to provide adequate
COMPENSALION ...ttt ettt b et b et e e e b e seesbesbeesesae e e e e e nnenne s

B. Defendants have violated the Compensation Clause by discriminating

against judges in Setting COMPENSALION........cocveieierere e
C. Defendants have engaged in unconstitutional “linkage” ........coceevvvvevecceciesneene,

POINT 11

NEITHER THE SEPARATION OF POWERS NOR THE SPEECH OR
DEBATE CLAUSE BARS THE RELIEF SOUGHT HERE...........ccccoviiiirieeiiieeeienes
A. The separation of powers does not insulate judicial compensation from

J18 Lo [Tw = =YL=
B. This Court has the power to order relief ...
C. Neither the Speech or Debate Clause nor executive immunity applies



POINT I11

DEFENDANTS VARIOUS PROCEDURAL OBJECTIONS ARE WITHOUT

IMEERIT et e e n e smn e e ne e e e e e ne e nnn e e neennnas 56
A. The Chief Judge and the Judiciary have capacity and standing to

ProSECULE thiS ACION......cuieii et r e e 56
B. All of the defendants are proper defendants............cocoeeeiiriinennice s 60
C. Plaintiffs’ claims are JustiCiable...........ccovveeieeciee e 62

D. Neither Larabee nor Maron require adismissal or stay of this action

UNAEr CPLR 321L(A)(4) ..veevveeeeeieesieeeeeeesieesteseesteestessessseessesseesneesseessssaessesnsessenns 64
E. This action was properly brought in Supreme Court, and not in the
COUNt OF ClLAIMS....c.eitiieieieieie e ettt b e 65
(@00 070t (11 T o RS URRURRRN 67



TABLE OF AUTHORITIES

Page
Cases
Alvarez v. Prospect HOsp., 68 N.Y .2d 320 (1986) .......cccuerueruerrereerieriesisieeeseeneesee e see e seenes 14
Anderson v. County of Suffolk, 97 A.D.2d 448 (2d Dep’'t 1983) .......cccveeeveevieiieseeie e 65
Anderson v. Liberty Lobby, IncC., 477 U.S. 242 (1986) ........cccceerirererieieeeiesee e 15
Antonetty v. Cuomo, 131 Misc. 2d 1041 (Sup. Ct. Bronx Co. 1986) ........c.cccceveeverreeseeseeseene 62n
B.R. DeWitt, InC. v. Hall, 9 N.Y.2d 141 (1967)......cccurieereeireeerieesieseeseeeeseeseeseesseessesessneensens 36
Baker v. Carr, 369 U.S. 186 (1962) .......cceccereerirrieireeiteeeesreesieseesreesseseesseessesseesseesesseessesnsesnes 30n
Bogan v. Scott-Harris, 523 U.S. 44 (1998) .......ccuiiriiirieieieesiesie st 50
Bradford v. Brooklyn Trust Co., 56 N.Y.S.2d 379 (1st Dep't 1945)........ccoveveveeieeieeeecieecie s 64
Brooklyn Sch. for Special Children v. Crew, No. 96 Civ. 5014 LAP,

1997 WL 539775 (S.D.N.Y. AUQ. 28, 1997) ....cereeieririerienie e 61
Bush v. Vera, 517 U.S. 952 (1996) .......ccouerueierieriestesieeeeeeseeseeseessessessessessesssessessesssssessessessesseenes 30n
Campaign for Fiscal Equity v. State, 100 N.Y.2d 893 (2003) .......ccceeeereeirreeenieeieceesieseesneennens 49
Campaign for Fiscal Equity v. State, 8 N.Y.3d 14 (2006) ......cccerereerireririeiesiesiesie e 48
Canadian Imperial Bank of Commerce v. Canada Life Assurance Co.,

352 N.Y.S.2d 203 (1St DEP't 1974) ..ottt 64
Carlsonv. Sate ex rel. Sodola, 220 N.E.2d 532 (INd. 1966) ........cccecceereeirreienieie e eie e 47
CassV. Sate, 58 N.Y .20 460 (1983) .....cccecerererieeeierieseseesesesre e sesseesaessessessessessessessesseens 61, 65
Cassv. Sate, 88 A.D.2d 305 (3d DEP T 1982) .....coveeerierieriinierieniseeee e see e see e ssesae e 62
Catanise v. Town of Fayette, 148 A.D.2d 210 (4th Dep’t 1989).......ccevverireriniereneseeeee 22,23
City of New York v. City Civil Serv. Comm'n, 60 N.Y.2d 436 (1983) ......ccceceevveirereerieennenn 56, 57
Commonwealth exrel. Carroll v. Tate, 274 A.2d 193 (Pa. 1971)......ccceieieiinenenieneneenne passim
Commonwealth ex rel. Hepburn v. Mann, 5 Watts & Serg. 403 (Pa. 1843) ........cccccecveeieveecnenen. 35
Community Bd. 7 v. Schaffer, 84 N.Y.2d 148 (1994) ........cccoeiirireeieeeseesie e 56, 58
Congress Factors Corp. v. Meinhard Commercial Corp., 129 Misc. 2d

726 (SUP. Ct. NLY . €0. 198D5) ....ceeeeiieie et eeeeeee e e et e e s aestesre s ene e eneens 64
County of Oneida v. Berle, 49 N.Y.2d 515 (1980) .......ccceieerreeiiesiesie e e e eee st 17, 40
Courtroom Television Network, LLC v. Sate, 1 Misc. 3d 328 (Sup. Ct.

N.Y. Co. 2003), aff'd, 8 A.D.3d 164 (1st Dep’t 2004) ......cceevvererenirieriineeeereesee e 62
Dental Soc’'y v. Carey, 61 N.Y.2d 330 (1984).......ccoirereeiereeienie st 60
Dillenburg v. Sate, 18 Misc. 3d 789 (Sup. Ct. Chautaugqua Co. 2007)........ccccevveveereeieeieeseennens 62
Felder v. Foster, 71 A.D.2d 71 (4th D't 1979)......covvereeeeeeseeeseeseeesessesesessssssessssssessssnsesesens 61



Four Seasons Hotelsv. Vinnik, 127 A.D.2d 310 (1st DeP't 1987).......ccceieriiereenieeieneerieeee e 15

Gilberg v. Barbieri, 53 N.Y.2d 285 (1981) ........cccureririeieiieriesie st 37
Glancey v. Casey, 288 A.2d 812 (Pa. 1972) ......cccceveiieeeenieeie et 2,21,23,43
Goodheart v. Casey, 555 A.2d 1210 (Pa. 1989).......cccccieierierieeee e e esie e see e passim
Gravel v. United States, 408 U.S. 606 (1972) ......coveeieriirieeieeee sttt ee e neas 54
Graziano v. County of Albany, 3 N.Y.3d 475 (2004) .......ccceeerieieerieeieseerie e see e enas 59
Greenv. Santa Fe Indus,, INC., 70 N.Y.2d 244 (1987) ......cceiirierieneeiesee e 37
Greens at Half Hollow, LLC v. Town of Huntington, 15 Misc. 3d 415

(SUp. Ct. SUFF. C0O. 2006) ....ccueeueeieriesiisiesiesieeeeeeseesse e stessesseesesseeseeseeseessessessessessessesssensens 59
Guggenheimer v. Ginzburg, 43 N.Y.2d 268 (1977) ..c.eecueeeeieeeeseesie e seee et sae e enas 14
In re Salary of the Juvenile Dir., 552 P.2d 163 (Wash. 1976)..........cccceeevrrrernenieneenie e 22, 46
In re Unified Court Sys., 58 N.Y.2d 876 (1983)......cccccceieeriereesieerieeieseesieeeesee e eeessee e eeesns 58n
Jorgensen v. Blagojevich, 811 N.E.2d 652 (I11. 2004) .......cccooeeiirienieeeee e 40, 45
Judges for the Third Judicial Circuit v. County of Wayne,

190 N.W.2d 228 (MiCh. 1971) ....cceeieieiiesiesiesiesieeiee e sae et see s seesne e 45-46
Kelch v. Town Bd., 36 A.D.3d 1110 (3d DEP’t 2007) ....eccveeeeeieeieeeesieerieeeeseesteeeesseesneeneens passim
Kendall v. Evans, 100 A.D.2d 508 (2d D't 1984).......cccceieeierieeiienieeeesieesie e siessie e e nee e 65
Kessell v. Purcell, 119 Misc. 2d 449 (Sup. Ct. Nassau Co. 1983) .......cccceevreereriinsiesieeeeseeneens 55
King v. Cuomo, 81 N.Y.2d 247 (1993).....cccceieerieeiieiesieeriesee et see st se s e s sre s sneesnee e 63
Klostermann v. Cuomo, 61 N.Y.2d 525 (1984) ........cccecveieieereeeeseerie e see e see e see s 42, 49, 63
Kremer v. Barbieri, 411 A.2d 558 (Pa. Commw. Ct. 1980)........cccccererrinernieriesee e 24n, 35n
LaGuardiaVv. Smith, 288 N.Y. 1 (1942) ......ccoiiiriiiieeieieie ettt 17
Larabee v. Governor, Index No. 112301/07, 2008 N.Y . Slip Op. 28217

(Sup. Ct. N.Y. C0. JuN. 11, 2008) ......ccceerrereeireerreeeesreesseseesseesseseessesssesseesseessesseesees passim
Larabee v. Spitzer, Index No. 112301/07, 19 Misc. 3d 226 (Sup. Ct. N.Y.

(@0 100 ) S passim
Leon v. Martingz, 84 N.Y.2d 83 (1994).......c.ocoe ettt re et re e sne e 14
Lippman v. Pub. Employment Relations Bd.,

296 A.D.2d 199 (BA D't 2002) .....coveeiieriisiesieseriesiesieseesie e sseseses e see e seessessessesnens 58n
Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) ........cccerererierieereenieniesesie e 6, 50, 63
McCoy v. Mayor of the City of New York, 73 Misc. 2d 508

(ST o O TR N O Tt 1 £ ) 42, 44
Milliken v. Bradley, 433 U.S. 267 (LO77) ....ucuiieieeieeieieeeee ettt st 66
Morgenthau v. Cooke, 56 N.Y.2d 24 (1982) ........cceierereniresireeeeeeie e 58n, 59
New York County Lawyers Ass nv. Pataki, 188 Misc. 2d 776 (Sup. Ct.

N.Y. Co. 2001), aff'd, 294 A.D.2d 69 (1st Dep’'t 2002) .......ccevererrrerrreeeeeennn 61, 62n, 63

-iv-



New York County Lawyers Ass'nv. Sate, 294 A.D.2d 69 (1st Dep’'t

12200 2 TSP 42,61
New York County Lawyers Ass nv. Sate, 192 Misc. 2d 424 (Sup. Ct.

NLY . C0. 2002).....ccueiueieeieiisiinieestesiesesesteseeestesseessesseseesessessesessesseneesessessesessesseneeseses 44, 48
New York County Lawyers Ass nv. Sate, 196 Misc. 2d 761 (Sup. Ct.

INLY . €0. 2003) ...cuuiueeuerierieseriesteneesestesseseesessessesessessesessessessesessessesessessessenessessensesessessensasesses 44
Noble County Council v. Sate ex rel. Fifer, 125 N.E.2d 709 (INd. 1954) .......ccceeeerviererinniennnens 47
O'Coain’s, Inc. v. Treasurer of Worcester County, 287 N.E.2d 608 (Mass.

L 7 SRS 22,43, 46
O’ Donoghue v. United Sates, 289 U.S. 516 (1933) .....cccveceererrierierieerieseeseeseeseesseeseesseessens 19, 60
O’ Malley v. Woodrough, 307 U.S. 277 (1939)......ccccurirrerieneenieenie e 24, 32, 33n
Office of the Governor v. Select Comm. of Inquiry, 858 A.2d 709 (Conn.

12200 ST ST passim
Pataki v. N.Y. Sate Assembly, 4 N.Y.3d 75 (2004)......ccccoeeierieereesieseeseesee e seesseseesseeneesneesnens 49
Penav. Dist. Ct. of the Second Judicial Dist., 681 P.2d 953

[(Oo o T K OSSPSR 43
Pennsylvania State Ass' n of County Comnt' rsv. Commonwealth, 681 A.2d

B9 (P 1996) .......eiveeererierieeeiesiee ettt sttt st e ettt ettt ne ettt ne e 52
People ex rel. Burby v. Howland, 155 N.Y. 270 (1898)........ccccceverirrernieniieneenesin e 17,18, 23
People ex rel. Spitzer v. Grasso, 50 A.D.3d 535 (1st Dep’t 2008)........ccceeveeeereerierieerieenenn 14, 15
People v. Ohrenstein, 77 N.Y.2d 38 (1990) .......cccoiuriireereeiesee e rie e seeas 50
Ponterio v. Kaye, 25 A.D.3d 865 (3rd D't 2006) .......cccueveereereerieeieeeesieeseeseeseensesseesseeeesnes 58n
Powell v. McCormack, 395 U.S. 486 (1969) ........ccourriirerrierieneesieeieesieesesee e see e seesseseesneeseens 50
Printzv. United States, 521 U.S. 898 (1997)......ccueurireereniereeesiesieesieseeseeesse e ssesessesens 18, 23
Saxton v. Carey, 44 N.Y .24 545 (1978) .....ooeeieeiireerieeiie ettt st 49
Schaffer v. Evans, 57 N.Y.2d 992 (1982) ........cccouviruriririeinesiesieiesteseesesesseseesessessessesessessenesseseas 65
Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974) .....ccceevveeeveevieeieeseenens 58
Schulzv. Sate, 152 Misc. 2d 589 (Sup. Ct. Albany Co. 1991) .......cccooerireriieieriere e 62
Schwartz v. Public Adnm'r of the County of Bronx, 24 N.Y.2d 65 (1969) ..........ccccoveeeveeivecieennenn 36
Shahv. Shah, 215 A.D.2d 287 (1St DED't 1995) .........veeeeeeereesreeesieeesseessesseessesssessssssessssssesneas 15
Siver v. Pataki, 96 N.Y.2d 532 (2001) ......ccouiirieiririenieisesieseseseseeesseseesessessessesessessesessesss 57,59
Smith v. Miller, 384 P.2d 738 (C0l0. 1963)........ccccueriererieresieseseeeeeeseesieseste e ssesseeeeseessesseseesnes 47
Society of Plastics Indus., Inc. v. County of Suffolk, 77 N.Y.2d 761 (1991) .........cccccevvevieieennens 58
Silp v. Commonwealth, 905 A.2d 918 (Pa. 2006)...........cooerererrerieriereeieieneese e 19, 45
Sorer v. Ripley, 283 A.D. 973 (2d D't 1954) .......coiieeiieie ettt st 64



Stranierev. Slver, 637 N.Y.S.2d 982 (3d Dep't), aff'd 89 N.Y.2d 825

(11996) ...ttt sttt b et R e et ne b et et Re ket eneebe st eneenennan 55
Swinton v. Safir, 93 N.Y.2d 758 (1999) .....ccciieiriiiieiierieeie et nneas 24n
Tenney v. Brandhove, 341 U.S. 367 (1951).....cccceviieeerieiesieseeieseesteeieseesaeeeesee e sneesseessesneenns 50
Thaler v. Sate, 79 MisC. 2d 621 (N.Y. Ct. Cl. 1974) ....oceiiieeeieeee et 66N
United States v. Brewster, 408 U.S. 501 (1972) .......ccuveirerenieenenieieseseseeesee s seeseeesens 50, 55
United States v. Hatter, 532 U.S. 557 (2001) ......cooereireeieeieneesieeee e passim
United States v. Will, 449 U.S. 200 (1980)......ccerurrerumreeerereereneseesenesseseeesseseeesseseeseesessenes 19, 33n
Urbach v. Farrell, 229 A.D.2d 275 (3d DER’'t 1997) .....oeeiiieieeee et 50
Urban Justice Ctr. v. Pataki, 38 A.D.3d 20 (1st DeP’'t 2006) .........cerveerrerreerreerirneeseeseeseeseeneens 40
Wachtler v. Cuomo, No. 91-CV-1235, 1991 WL 249892 (N.D.N.Y. Nov.

P20 T 1 I ) ST STSRPTRSR 58n
Williams v. United Sates, 535 U.S. 911 (2002) ......cc.oeceerueriirreenierieseesie s siee e ses e e 36
Zuckerman v. City of New York, 49 N.Y.2d 557 (1980).......ccccceiereereereeseesieeieeseesseeeeseeseeeneesns 15

Statutes, Rules, and Constitutions

P N B L O 3 B I 0 PSSR 11,34
CIV. SERV. LAW 8 L130.....uiitietieiieieiesie e ste ettt e e see e stestesse s s e eneesestessessessessessenseeneans 10, 34
CIV. SERV. LAW 8 1B3(L) .veeeueruerienieiiniesieseeiesteseeesseseeseesesseseesessesseseesessessenessessessesessessenessessenees 9, 26
(O VS Y NV = £ 4 () SR 9,26
CIV. SERV. LAW @I, L.ttt sttt st be e s sane e e nnne e 10, 33
CPLR L002(5) c...veoeeeeeeeeeeee e seeeeeeeses s s s s se s ss s s e s eses e es e ss s eeseeesees e ssseseee 60
(O I o 72t N SRR RR PR 14, 15, 64, 67
(O I o e 72t ISP 2,14, 15, 67
JUDICIARY LAW @I, 7-B ...ttt sttt sttt s et e et s e e e 7
LEGIS. LAW 8 5. ittt sttt b et ae et et e e bt e s beentesreeneeentenneenaeas 9, 26
LEGIS. LAW 8 5-A .ottt ettt sttt ettt b e et be st et e ne st e e nenre s 11
NI @0 NSy A 1 = SRS 57
NLY L CONST. @ VI o ne e passim
RS O] NS - S 1 = SRS 31n

Other Authorities

L KENT COM. 294 ... ettt ettt s ae e bt e s e e e s e e s ae e e be e s ae e e ne e smneeaneeenneenneennreenns 24
1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 1-13 (3d ed.
122000 ) OSSR 18



1 RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON
CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE 8 3.12(a)

(G (g1 o T2 00 ) TSRS 18
2 M. FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787

1 1 TSP 19-20
ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME

COURT AT THE BAR OF POLITICS 115 (1962) .....ccviiuieiieiesiee sttt 59
JUDICIARY CONSTITUTIONAL CONVENTION OF 1921: REPORT OF THE

LEGISLATURE 29 (JaN. 4, 1922)......cciiiiieerieeieeee sttt st te e s sae e sne s e sns 21
Michael L. Buenger, Of Money and Judicial Independence, 92KY. L.J.

S 2200 RSSO 41
PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL CONVENTION OF

THE STATE OF NEW YORK (1867-68) .....eeiiiiiieiieiisiienieeie et 20
THE FEDERALIST NO. 78....oi ettt sttt sttt e e baentesneenaeeneeneesseeneenneenns passim
THE FEDERALIST INO. 79ttt ettt sttt et s be e s an e nne e sae e e be e snneesneesnne e e 19, 20

-Vii-



Preliminary Statement

Tucked away in a footnote to the Senate defendants’ brief (p. 17) on these motionsis
what is, sadly, a most telling statement. “The legislature is currently still in session. Thereisno
indication that there will be no resolution on the issue of judicial pay increases. Thus the issue

may not be ripe for determination.”

Since that brief was filed, the Legidature has recessed, again. It has recessed, again,
without taking any action on judicial pay adjustments, again. Time and again, the same thing has
happened, again. The promises: just wait, be patient, don’t worry, it will happen, the Legidlature
isstill in session. Next week, next month. Or, yes, the Legidature has left town, but it is coming
back in September. Or after the election, or after the holidays. And then things will happen. It's
a done deal. Never any serious disagreement about whether pay adjustments are warranted, or
how much the adjustments should be. But always linkage to other, ever-shifting, extraneous is-
sues, and never any resolution. Bills passed in one chamber, lacking support in the other. Dry
appropriations, but with no pay adjustment ever authorized. Year after year, the same story, the

same runaround, over and over again. Nine years, going on ten.

There was a flickering hope that this Court’s wise decision last month in Larabee
would bring an end to this disgraceful cycle. But so far it has not—and the Legidature's ad-
journment following this Court’s decision without taking any action is, to put it mildly, not afa

vorable omen.

So this constitutional dispute remains for this Court to decide. The Court’s ruling on
the “linkage”’ claim in Larabee is dispositive of the identical “linkage” claim brought here; in-
deed, as this Court has aready suggested, it is preclusive. But that claim is not the only claim
presented here. The plaintiffs here—the Chief Judge and the Unified Court System—present
two additional claims, two claims that were not presented in Larabee and that were not addressed
in the Court’s earlier decision there. It isimportant that these two additional claims be resolved,

once and for al, here and now with finality, because—in view of the defendants’ manifest strat-



egy to delay doing the right thing as long as possible—there will be appeals. And obviously jus-
tice would best be served if al of the claims and all of the arguments, both in Larabee and in this
case, were presented to the reviewing court al at once. To that end, we ask that the Court search
the record and grant summary judgment on al claims in favor of plaintiffs. Thisthe Court may
do, not only because the Court may convert defendants' motions to dismiss, but also because the
Senate defendants themselves have invoked CPLR 3212 and themselves seek summary judgment

here.

The first of the two additional claims we present is our clam that judicial salaries in
New Y ork have become inadequate, so inadeguate as to violate the separation of powers guaran-
teed by the State Constitution. For the rule of law we seek to apply, the Court need ook no fur-
ther than its most recent opinion in Larabee. Aswe show more fully below, this Court not only
relied upon the same overarching principle—the separation of powers—that underlies our ade-
quacy claim, but also cited and quoted with approval the very separation-of-powers cases hold-
ing that judicial salaries must be adequate to pass constitutional muster. “‘[l]t is the constitu-
tional duty and obligation of the legislature, in order to insure the independence of the judi-
cial . .. branch of government, to provide compensation adequate in amount and commensur ate
with the duties and responsibilities of the judges involved.”” Larabee v. Governor, Index No.
112301/07, 2008 N.Y. Slip Op. 28217, at *7 (Sup. Ct. N.Y. Co. Jun. 11, 2008) (“Larabee II")
(emphasis added; quoting Glancey v. Casey, 288 A.2d 812, 816 (Pa. 1972)). The defendants ac-
tually conceded the basic point in open court in Larabee. “Yes,” an Assistant Attorney General
unequivocally responded, when this Court asked whether “there is a stage where the salary could
be so low that it could be constitutionally objected to.” Transcript of Hearing at 25, Larabee v.
Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co. Jan. 10, 2008).

The cases cited by the Court in Larabee also make clear what adequacy means here.
For judicial pay to be constitutionally adequate, this Court wrote, it must suffice “‘to insure the
public’s right to a competent and independent judiciary,”” which means it must be enough to al-

low the judiciary to “*maintain its ability to attract and retain the most qualified people.”” Lara-



beeIl, 2008 N.Y. Slip. Op. 28217, at *7 (quoting Goodheart v. Casey, 555 A.2d 1210, 1213 (Pa.
1989)). Compensation must thus be “sufficient to provide judges with a level of remuneration
proportionate to their learning, experience and [the] elevated position they occupy in our modern
society.” Goodheart, 555 A.2d at 1212. As we show below, this means that the Court must en-
gage in comparative analysis. it must look to what judges make elsewhere, to what other law-
yers, and other professionals, make in both the private and public sectors, and then decide
whether judicial pay is commensurate, given what judges do and what is expected of them. The
Court may also look to historical levels of judicial pay to decide whether pay today is adequate.
As we show on this motion, by any standard—whether by comparison to what others make today
or by comparison to what judges made in the past—judicial salariesin New Y ork today are un-

constitutionally low.

The principal argument that defendants make in response is not to argue that judicial
pay is adequate and should not be raised. That argument is fairly well closed off to them. For
not only do New York’s judicial salaries compare poorly to those of federal judges, to those of
other states when the cost of living is considered, to the pay of public-sector and private-sector
attorneys in New York State, as well as to what the State’s Judiciary made in the past, but the
defendants also concede the need for judicial salaries to be upwardly adjusted. As this Court
stated in Larabee I1, “al parties have agreed that the judiciary is entitled to an adjustment,” and
“all parties have agreed” even agreed on “the amount thereof.” 2008 N.Y. Slip Op. 28217, at *6.
And, indeed, on behalf of the Assembly, the Senate, and the State of New York, the Attorney
General represented to this Court in Larabee that “no governor or member of the legislature, to

my knowledge, has spoken to the contrary.” 1d. at *3 (citation omitted).

Instead, the principal argument that defendants make on adequacy is a historical one.
In essence, they argue that the current nine-year pay freeze presents no constitutional problem
because the State has allowed even longer pay freezes in the past. E.g., Assem. Br. 9. They
point out, for example, that the State set some judges salaries at $10,000 and $10,500 in 1887

and did not raise them again until 1926, some 39 years later. Id. But the defendants draw the



wrong lesson from their history books, because they overlook some rather crucia facts. To be-
gin with, as we show below, they overlook how, for many of the years in the periods they cite,
there was no inflation, and often even substantial deflation. For example, price levels went down
for many years after 1887, and they did not return to 1887 levels until around 1910, nearly a
quarter-century later. And after that, substantial inflation didn’t occur until the Nation’s 1917
intervention in World War |—shortly after which, in 1925, the State sensibly amended its Con-
stitution (which from 1894 to 1925 prohibited decreases or increases in judicial compensation
during a judge’s term of office) to allow the Legislature to increase judges salaries, which in

1926 the Legislature immediately did.

But the more arresting point is the level of compensation that defendants say was paid
to judges during the periods of nomina salary stagnation they describe. The defendants cite
salaries of $10,000 and $10,500 in 1887; those amounts would be $228,418 and $239,839 today.
They note salaries of $22,000 and $22,500 in 1926; that would be $269,260 and $275,379 today.
They point to salaries of $25,000 and $25,500 set in 1947; it would take $242,860 and $247,718
to earn the equivalent today. They speak of 1952 salaries of $32,500 and $35,000; in the present
day, that would be $265,680 and $286,117. Finally, they mention 1975 salaries of $60,575 and
$63,143; these equal $243,912 and $254,252 today. All of these current-dollar pay figures, of
course, greatly exceed what any judge in the State of New York is paid—or what any judge in
this State is even asking to be paid—today.

So if the Court searches the record on adequacy, it need read no further than the As-
sembly defendants brief for enough to grant summary judgment for plaintiffs. There is, of
course, more evidence—all beyond serious dispute—set forth in plaintiffs affirmations and

summarized below, likewise warranting areverse grant of summary judgment here.

The second claim that the Chief Judge and the Judiciary present, but that was also not
raised in Larabee, is asserted under the Compensation Clause of the State Constitution, Article
VI, Section 25. The Court did dismiss a cause of action invoking that clause in Larabee—but

conceptually, and crucially, that was a different claim. The Larabee plaintiffs simply asserted,
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without more, that the failure to adjust judicial salaries in the face of inflation violated Article
V1, Section 25; and, addressing their claim on those terms, the Court merely “declared that alle-
gations that assert only a failure to increase salaries for nine years do not state a viable claim for
a violation of the no-diminution clause.” Larabee v. Spitzer, 19 Misc. 3d 226, 237 (Sup. Ct.
N.Y. Co. 2008) (“Larabee I”) (emphasis added). As the Court noted, it was thus addressing a

claim in which no “particularized discriminatory impact on judges’ was alleged. 1d.

Not so here. The Chief Judge and the Judiciary assert a different factual and legal
clam: that the defendants’ actionsin failing to adjust salaries had a particularized discriminatory
impact on judges because they adjusted salaries for virtually everyone else. Aswe show below,
that conduct clearly violates the Compensation Clause under United States v. Hatter, 532 U.S.
557 (2001). That seminal decision of the United States Supreme Court confirms that the Com-
pensation Clause “ offers protections that extend beyond a legidlative effort directly to diminish a
judge’s pay, say, by ordering a lower salary.” Id. at 569. Hatter makes clear that actions that
have the indirect effect of reducing pay may violate the Clause, too—if they “effectively singl€[]
out . . . judges for unfavorable treatment” in comparison to other government employees. Id. at
561. And, as we show below, that is precisely—indisputably—what defendants have done here.
In the last nine years, the political branches have regularly approved salary increases for virtually
al other State employees—approximately 195,000 of them—to account for inflation, but they
have repeatedly refused to adjust judicial salaries. As we will also show below, under Hatter,
the fact that legidators (who can engage in outside employment) and a number of high State of-
ficials have also been frozen makes no critical difference. The unwarranted and unconstitutional

discrimination likewise warrants a grant of summary judgment for plaintiffs here.

Finaly, we address below the unwieldy grab bag of meritless objections that defen-
dants raise to all of the claims and relief that plaintiffs assert and request here. It should suffice
to say that many of these objections were explicitly, or implicitly, rejected when this Court or-
dered summary judgment in Larabee. But one of the defenses asserted here and rejected in

Larabee is so extraordinary, so stunning, that it deserves prefatory mention. It is the defendants



argument that, because “the Constitution grants the Legidature the sole power to fix, raise or ad-
just judicial salaries,” and because “the Constitution reserves the power of the purse exclusively
to the Legidature,” Assem. Br. 12, the whole matter of judicial pay utterly “is beyond judicial
review.” Sen. Br. 23 (emphasis added).

This argument is nothing less than a breathtaking repudiation of the very idea of judi-
cia review. The defendants' own words make this quite clear. Contrast the defendants position

(Sen. Br. 19)—

Acts of the Executive and the Legidative branch in the exercise of their purely po-
litical function are beyond the court’s power of review. [Emphasis added.]

—with Alexander Hamilton's:

If it be said that the legislative body are themselves the constitutional judges of
their own powers, and that the construction they put upon them is conclusive upon
the other departments, it may be answered that this cannot be the natural pre-
sumption, where it is not to be collected from any particular provisions of the
Congtitution. ... The interpretation of the laws is the proper and peculiar prov-
ince of the courts. A constitution is, in fact, and must be regarded by the judges,
as fundamental law. It therefore belongs to them to ascertain its meaning, as well
as the meaning of any particular act proceeding from the legidlative body.

THE FEDERALIST NO. 78 (emphasis added).

Needless to say, throughout our Nation’s history, in federal and state courts through-
out the land, from Marbury v. Madison to this Court’ s opinions in Larabee, Mr. Hamilton’s view

has prevailed. It should prevail again here.



Statement of Facts

The essential facts underlying this controversy are obviously very familiar to this
Court, as they were set forth in its opinions in Larabee. The defendants on their motions to dis-
miss and for summary judgment make no effort to contest them here; they devote their moving
affidavits to establishing two largely extraneous points: first, that Unified Court System judges
receive pension, medical, and other benefits, see Burke Affidavit 1 2-6 (submitted by the As-
sembly defendants), and that the Senate passed pay-adjustment bills that were not passed by the
Assembly, see Lewis Affirmation ] 7-11 & Exs. B-I (submitted by the Senate defendants). Be-
cause the plaintiffs here request that this Court search the record and grant summary judgment in
their favor, they have submitted herewith the Affirmation of Chief Judge Judith S. Kaye (“Kaye
Aff.”). The facts set forth in her affirmation and in the exhibits to that affirmation are summa-

rized here.!

A. Theinadequacy of judicial salariesin New York

As the Court is well aware, and as no one can dispute, New York State last adjusted
the compensation of its State-paid judges nearly a decade ago, on January 1, 1999. See L. 1998,
ch. 630 (amending JuDICIARY LAW art. 7-B). Since then, due to inflation and the political
branches’ failure to adjust the salaries of New Y ork’ s judges, those salaries have declined in real
terms by at least 33 percent. See Kaye Aff. 12. Thejudgesin every other state in the Nation, by
contrast, have received at least one pay increase since 1999, with an average increase of over 3.2

percent per year. Id. 13 & Ex. Cat 10.

As aresult, New York judges salaries—which once ranked first in the Nation—have

fallen far behind their colleagues in other states. See Kaye Aff. 1 3-6. According to a May

! Also submitted is an affirmation by counsel, Graham W. Meli, presenting a chart converting Court of

Appeals salaries in each year from 1887 to the present into 2008 dollars. This information was calculated
using Consumer Price Index data obtained from Historical Satistics of the United Sates (Cambridge
Univ. Press 2006) and the U.S. Department of Labor Bureau of Labor Statistics.



2007 report of the nonpartisan National Center for State Courts (“NCSC”), the State of New
Y ork had the dubious distinction of ranking 48th in the Nation in judicial pay when the State's
high cost of living is taken into account. Kaye Aff. Ex. C at 9. Since the report was issued, one
of the two states that ranked behind New Y ork—Oregon—raised its judicial salaries. Kaye Aff.
15 & Ex. D. New York has thus fallen to 49th among the states. 1d. Even this woeful ranking
may not fully reflect the inadequacy of the compensation of many New Y ork judges, because the
ranking presupposes a statewide weighted average cost of living, and many of New York’s
judges livein New Y ork City and surrounding counties in which the cost of living is higher than

the statewide average. |d.

New York judges also now earn far less than federal judges. Historically, New Y ork
Supreme Court Justices have been paid on par with, or more than, United States District Judges.
See Kaye Aff. 118-10. In January 1999, both groups of judges earned $136,700 per year. 1d. 2
& Ex. A a 1. Since then, however, federa district judges salaries have increased by about 24
percent, to $169,300, placing them more than $32,000 ahead of their New York counterparts.
Kaye Aff. 11 8, 10. And even these significantly higher federal judicial salaries have been
deemed inadequate by the Chief Justice of the United States, who has stated that “the failure to
raise judicial pay” for federal judges “has now reached the level of a constitutional crisis that
threatens to undermine the strength and independence of the federal judiciary.” Kaye Aff. § 10
& Ex.Jat 1-2.

Within New York State, judges now earn considerably less than other professionals
with comparable education and experience, even in the public sector. The list of government
employees that earn tens, if not hundreds, of thousands of dollars more than judges is long and
growing—from District Attorneys in New York City, to the deans of New York’s public law
schools, to professors in the State and City University systems, to public school administrators.
Kaye Aff. 111 & Ex. C at 10-11. Even some nonjudicial employees in the judicial branch now
earn more than the judges for whom they work. Kaye Aff.  13. Although judges do receive

health insurance and other benefits on top of their salaries, these benefits do not erase the gap



between judges and other public-sector professionals, who receive similar benefits. Indeed, all
full-time New York State employees are legally entitled to health insurance, and others, includ-
ing legidators, receive fringe benefits such as daily stipends and transportation reimbursements.
See Kaye Aff.  14; Civ. SERv. LAw 88 163(1), 167(1); LEGIS. LAw § 5; see also Kaye Aff. Ex.
L (study finding that, in 2006, the State paid approximately $10,000 in premiums each year for

each employee enrolled in family health coverage).

Judicial salaries also fall well short of the compensation of private-sector attorneys in
the State. According to the May 2008 American Lawyer, no fewer than twenty maor law firms
in New York City (with atotal of 2,700 partners) had profits per partner ranging from over $1
million to dightly under $5 million. Kaye Aff. Ex. N at 200, 211. A statewide study released in
2004 by the New York State Bar Association found that the annual compensation of partners at
firms with ten or more lawyers averaged $293,567, more than twice the pay received by a New

Y ork Supreme Court Justice. Kaye Aff. 117 & Ex. M at 48.

At the largest New York City firms, first-year associates—new law school graduates,
many of whom have not yet passed the bar—now earn a $160,000 base salary and often receive
significant bonuses in addition to that salary. Kaye Aff. 120 & Ex. C a 12. Thus, as this Court
observed in Larabee, the “situation has deteriorated so [much] that a 24 year old, just graduated
from law schooal . . . would, if named Chief Judge of the Court of Appedls. . . now haveto take a
substantial pay cut to accept that highest position in our state court system.” Larabeel, 19 Misc.
3d at 233; accord Kaye Aff. 20. To make matters worse, after only afew years of experience,
the total compensation of these young lawyers can be twice what New York State Supreme

Court Justices make. Kaye Aff. 121 & Ex. O.

As the gap between the compensation of New York judges and other lawyers has
grown, Chief Judge Kaye has warned that the effectiveness and independence of the Judiciary is
at risk. See Kaye Aff. 1 23. In her 2005 State of the Judiciary address, for example, the Chief
Judge explained that declining judicial compensation threatens the Judiciary’s ability to attract

and retain high-quality judges:



We must ensure that the finest individuals continue to be drawn to judicial ser-
vice, and that our outstanding bench is justly compensated on an ongoing basis.
That is difficult to achieve when a Judge' s salary is eroded by an increase in the
cost of living by 20 percent or more between sporadic salary adjustments.

Kaye Aff. Ex. P at 20. The Chief Judge sounded the same alarm in her next two State of the Ju-
diciary addresses, arguing that the increasing financial hardships of judicial service “diminishes
our ability to attract and retain the very best lawyers and judges’” and “threaten[s] the excellence
of the state bench.” Kaye Aff. Ex. Q at 2, Ex. R at 2; see also Kaye Aff. Ex. S.

In their opening brief, defendants try to justify the recent stagnation in New Y ork judi-
cial salaries by pointing to even longer judicial pay freezesin the past. Assem. Br. 9-10. In fo-
cusing only on the length of these earlier pay freezes, however, defendants ignore other critical
distinctions. In particular, judicial salaries in these earlier periods were considerably higher, in
real dollars, than they are today. For example, the $22,000 salary of a Court of Appeals judge in
1926 (see L. 1926, ch. 94) is the equivalent of over $269,000 today, and the $32,500 salary of a
Court of Appeals judge in 1952 (see L. 1952, ch. 88) is the equivalent of over $265,000 today.
See Kaye Aff. § 7; Affirmation of Graham W. Méli (“Meli Aff.”) 2 & Ex. A. Moreover, de-
fendants fail to point out that some of the previous judicial pay freezes coincided with long peri-

ods of deflation—not the steady inflation seen over the last decade. See Kaye Aff. 17 & Ex. E.

B. Defendants' discrimination in setting judicial salaries

At the same time that they have refused to adjust judicial salaries, the Legislature and
the Executive have repeatedly increased the salaries of other State employees. Many of these
employees are compensated under collective bargaining agreements concluded by the State, rati-
fied by the Legidature and approved on the State’s behalf by the Governor then in office. See
generally Civ. SERv. LAW art. 14; id. 8 130. Likewise, the State routinely grants senior attorneys
in the legidative and executive branches periodic compensation increases. Kaye Aff. §24. In
total, approximately 195,000 New Y ork State government employees have received regular sal-

ary increases in the past decade. 1d. According to the NCSC, these salary increases for nonjudi-
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cia employees totaled over 24 percent between January 1999 and May 2007, Kaye Aff. Ex. C at

10, and some State empl oyees have now received raises of over 30 percent. See Kaye Aff. 1 25.

Although a small number of other State officials, including legidlators, have not re-
ceived salary adjustments since 1999, the effect on judges has been considerably more severe.
New York State legidators are already among the best-paid in the Nation. Their salaries rank
third in absolute terms among those states that pay legislators an annual salary. Kaye Aff. Ex. U.
Even when adjusted for cost of living, New York legidators saaries still rank sixth in the Na-
tion, compared to 49th in the Nation for New York judges. Kaye Aff. §26. In addition to their
aready-competitive base salaries, many legidators earn thousands or tens of thousands of dollars
more for their service on committees and in other leadership posts. See LEGIS. LAW § 5-A. New

York legislators are al'so able to hold outside jobs. Kaye Aff.  27.

Judges, by contrast, are constitutionally and ethically prohibited from offsetting their
stagnating salaries with additional employment, except in limited circumstances. See N.Y.
ConstT. art. VI, 8 20(b)(4); 22 N.Y.C.R.R. § 100.4. Judges also are the only high State officers
to serve lengthy terms of office—up to 14 years, sometimes extended—and thereby assume the
unigue public trust of continuing in service without timely pay adjustment over the many years
of their terms. Kaye Aff. 127. Additionally, legislators and executive officials have the capacity
directly to engage the political process to increase their salaries. |d. By contrast, judges do not
have a direct appropriation power and ethically must refrain from most political activity. Id.
Judges are thus virtually the only State employees whose salaries have been frozen without any
meaningful recourse. 1d. Asaresult, numerous State employees that earned less than judges in

1999 have now leapfrogged over them, earning more than judgesin 2008. See Kaye Aff. Ex. T.

C. Defendants’ linkage of judicial salariesto legidative salaries and other unre-
lated matters

As this Court recognized in Larabee 11, the radical diminution of New York State ju-
dicial compensation is not the result of any policy disagreement in the State about the importance

of adequate judicial salaries or what specific changes are necessary to restore adequacy to the
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State's judicia pay regime. Virtually every top official in New York government, including
each of the last three Governors and the leaders of the Legidlature, has admitted that judicial
salaries should be adjusted. Governor Pataki proposed judicia pay adjustments on several occa
sions, explaining that they were necessary “to attract the highly skilled professionals that have
served our state so well.” Kaye Aff. Ex. V; accord Kaye Aff. Ex. Z. Governor Spitzer, too, said
that “the judges in the State of New Y ork deserve a pay raise, they deserve to be paid a sufficient
sum not only so we can persuade lawyers in the private sector to join the ranks of our judiciary,
but also to compensate those who are on the bench now for the hard work they do.” Kaye Aff.
Ex. AA. And Governor Paterson has acknowledged that the State must “find away to raise. . .
[judicial] salaries because we are trying to get the best and the brightest to stay on the bench,
knowing that their salaries sometimes are not even up to first year associates at major law firms.”
Kaye Aff. Ex. NN. Even Speaker Silver has said that judges “absolutely” deserve a pay raise,
and Senator Bruno has voted in favor of pay raises for judges. Kaye Aff. Ex. CC; Kaye Aff.
143.

Despite this consensus on the merits, the legislative and executive branches have re-
fused to take the necessary action. Judicial pay adjustments instead have been held hostage to
completely unrelated disputes among the State’s politicians. Legislators have refused to adjust
judicial salaries unless their own salaries are increased at the same time, and a series of Gover-
nors have refused to approve legislative pay raises unless legislators agree to an oft-changing raft
of initiatives reported to include campaign finance reform, charter schools, congestion pricing,

and other unrelated initiatives. Kaye Aff. 1 28.

The defendants have publicly conceded that they have linked judicial compensation to
unrelated issues. In 2005, for example, Senator Bruno explained that the Legislature would not
support Governor Pataki’s proposal to adjust judicial salaries without a corresponding raise for
legislators. He said: “Historically, things have been, sort of, you know, gone together. ... Pre-
viously, we did things together. OK? Previously. There's been no discussion and that’s why,

frankly, we have no bill and nothing’s getting done.” Kaye Aff. Ex. W. Speaker Silver made a
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similar admission in 2007, stating that the Legislature would not adjust judicial pay without the
creation of a commission empowered to increase the salaries of judges and legidlators: “[S]tate
judges ‘absolutely’ deserve apay raise. But. . . [Speaker Silver’s] members ‘were not prepared
to deal’ with ajudicial pay raise bill without the salary-increase commission also being created.
‘There were no votes for it he said.” Kaye Aff. Ex. CC. One senator put it even more bluntly:
“‘There’s no question about it; if you want to cal it Albany politics, there are certain forces that
want to make sure the Legislature gets its pay raise too.”” Kaye Aff. Ex. DD. Governor Pater-
son also has admitted that there is “obviously” a linkage between legislative and judicial pay in-
creases—a linkage he would like to break but that “has not worked to this point.” Kaye Aff. Ex.
NN.

The defendants' ongoing insistence on linking judicial salaries to unrelated issues has
led to years of broken promises and inaction that persists to this day. See Kaye Aff. §{ 29-43.
On April 9, 2008, the Legislature and Governor Paterson approved a budget for 2008-2009 that
once again fails to adjust judicia salaries. Id. §43. Although the budget mentions funds for ju-
dicial salary adjustments, this so-called “dry appropriation” has no effect without additional leg-
islation implementing judicial pay adjustments. 1d. And, again, the Governor and the Legisla-
ture refuse to provide funds and adopt |egislation required to implement judicial pay adjustments.
Id.

The defendants' failure to adjust judicial salaries in 2008 was again the result of dis-
putes over legidlative raises and other unrelated issues, not any fiscal constraints or disagree-
ments on the merits of judicial pay adjustments. Id. Indeed, since the passage of the budget, the
Governor and leaders of the Legidature have continued to state that they believe judicial pay ad-
justments are warranted. On April 11, 2008, for example, a spokesperson for Speaker Silver said
that “the speaker has long favored a pay raise for judges along with state legislators and commis-
sioners in the executive branch” and that “the inclusion of the $48 million appropriation in the
budget, though it was a ‘dry’ one, showed that Mr. Silver is sympathetic to judges quest for
more money.” Kaye Aff. Ex. OO. Senator Bruno noted that he had twice supported salary-
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adjustment bills for judges, and a spokesperson for Governor Paterson stated that the Governor
“personally believed that a pay increase is warranted” for judges. 1d. Yet the Governor and the

Legidlature still refuse to take the action that they admit is necessary.

Argument

The motions of all defendants to dismiss under CPLR 3211, and the Senate defen-
dants motion for summary judgment under CPLR 3212, are governed by standards well known
to this Court. “On a motion to dismiss pursuant to CPLR 3211, the pleading is to be afforded a
liberal construction,” and the Court must “accept the facts as alleged in the complaint as true,
accord plaintiffs the benefit of every possible favorable inference, and determine only whether
the facts as alleged fit within any cognizable legal theory.” Leon v. Martinez, 84 N.Y.2d 83, 87-
88 (1994) (emphasis added). “Initially, the sole criterion is whether the pleading states a cause
of action, and if from its four corners factual allegations are discerned which taken together
manifest any cause of action cognizable at law a motion for dismissal will fail.” Guggenheimer
v. Ginzburg, 43 N.Y.2d 268, 275 (1977). Nevertheless, under CPLR 3211(c), “a court may
freely consider affidavits submitted by the plaintiff[s],” and, in doing so, “the criterion [becomes]
whether the proponent of the pleading has a cause of action, not whether he has stated one” in

the Complaint. Leon, 84 N.Y.2d at 88 (emphasis added).

Asfor CPLR 3212, “the proponent of a summary judgment motion must make a prima
facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to
demonstrate the absence of material issues of fact.” Alvarez v. Prospect Hosp., 68 N.Y.2d 320,
324 (1986). And “[f]ailure to make such a showing requires denia of the motion, regardless of
the sufficiency of the opposing papers.” People ex rel. Spitzer v. Grasso, 50 A.D.3d 535, 545
(1st Dep't 2008).

As we explain fully below, the defendants have not demonstrated any basis for dis-
missal under either CPLR 3211 or CPLR 3212; each of plaintiffs causes of action states a cause

of action, and nothing the defendants have tendered, factually or legaly, shows their entitlement

14



to judgment as a matter of law. To the contrary, the submission that plaintiffs have made here
shows that summary judgment is warranted in plaintiffs’ favor. This Court has the power to en-
ter such a summary judgment, of course, “to either side prior to joinder of issue.” Four Seasons
Hotels v. Vinnik, 127 A.D.2d 310, 311 (1st Dep’'t 1987). Not only can the Court convert the
dismissal motions under CPLR 3211(c), but also the Senate defendants themselves have invoked
CPLR 3212 and seek summary judgment here. See CPLR 3211(c), 3212(b); see, e.g., Vinnik,
127 A.D.2d at 319-20; Shah v. Shah, 215 A.D.2d 287, 289-90 (1st Dep't 1995). Either way, as

the Court recognized at the conference on May 23, the Court may search the record.

As we show below, the Court should do so, and should now grant judgment in favor of
plaintiffs on all three of their claims. The salaries of New Y ork’s judges—and thus their patent
inadequacy—are not disputed. The fact that defendants have discriminated against judges in ad-
justing salaries for inflation—by failing to adjust them for judges—cannot be disputed. And the
fact that defendants linked judicial salary reform to extraneous political matters was not disputed
in Larabee—and is therefore conclusive here. These facts are enough to decide this case:
“[o]nly disputes over facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summary judgment.” Grasso, 50 A.D.3d at 545 (quoting Ander-
son v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). The defendants “bear[] the burden of
‘producfing] evidentiary proof in admissible form sufficient to require a trial of material ques-
tions of fact.”” Id. (quoting Zuckerman v. City of New York, 49 N.Y.2d 557, 562 (1980)). They

cannot meet that burden here.

POINT |

DEFENDANTSHAVE VIOLATED THE
NEW YORK STATE CONSTITUTION.

The Complaint asserts three causes of action. The first two claims were not asserted

by the plaintiffsin Larabee, and were not addressed by the Court in that case.
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The first cause of action here presents a simple adequacy claim: it asserts that the de-
fendants violated the separation of powers by failing to establish adequate judicial compensation.
Complaint [ 61-69. The plaintiffs in Larabee, of course, “d[id] not argue that a specified
amount of compensation provided by statute as fixed by the legislature can be so low as to con-

stitute a constitutional violation.” Larabeel, 19 Misc. 3d at 235 (emphasis added).

The second cause of action asserts unconstitutional discrimination: that under United
Sates v. Hatter, 532 U.S. 557 (2001), the defendants violated the Compensation Clause, N.Y.
ConstT. art. VI, § 25(a), when they discriminated against judicial compensation by freezing judi-
cial salaries for over nine years while repeatedly increasing the compensation of virtualy all
other 195,000 State employees during the ongoing judicial pay freeze. Complaint 1 70-76; see
id. 971 15, 31. Unlike the Compensation Clause claim rejected in Larabee I, this claim does not
assert that “the effect of inflation over the past nine years,” standing alone, absent any discrimi-

nation, “has resulted in aviolation.” 19 Misc. 3d at 235.

The third cause of action isa“linkage” claim, and is essentially the same claim upon
which the Court ordered summary judgment for plaintiffs in Larabee Il, 2008 N.Y. Slip Op.
28217, at *4-*9. On that clam, Larabee Il controls as a matter of collateral estoppel, and sum-

mary judgment is warranted on that basis alone.

But as is shown below, summary judgment for plaintiffs is warranted on all three
clams.

A. Defendants have violated the separation of power s by failing
to establish adequate judicial compensation.

1. The Consgtitution requires the Legislature to provide
adequate judicial compensation.

This Court has already recognized the principles and, indeed, extensively relied upon
the case law, controlling plaintiffs’ first cause of action; they are the same principles and cases
that warranted summary judgment in Larabee Il. And for all their emphasis on their supposedly
unfettered power to establish judicial compensation “by law” under Article VI, Section 25, the
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defendants cannot seriously dispute what those principles and cases mean here: that there is
some minimum level of judicia compensation below which it becomes constitutionally inade-

guate under the separation of powers.

Indeed, the defendants conceded the point in Larabee. The Court put the question
rather directly to the defendants’ counsel there. “So there is a stage where the salary could be so
low that it could be constitutionally objected to, right?” The answer was unqualified. “Yes.”
Transcript of Hearing at 25, Larabee v. Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co. Jan.
10, 2008). The defendants went on to concede: “[i]f we're paying our Supreme Court justices
the entry level salary for Assistant District Attorneys or Assistant Attorneys General or an
agency counsel, maybe then we're at the line where it is on its face too low to comply with the

separation of powers.” Id. at 27. Theprincipleisn't at issue, only the amount.

The principle flows from the doctrine of separation of powers, which this Court ad-
dressed at length in Larabee | and I1. At the heart of the tripartite government established in the
New York State Constitution is the separation of powers among “three co-ordinate and coequal
branches.” County of Oneida v. Berle, 49 N.Y.2d 515, 522 (1980); see also LaGuardia v. Smith,
288 N.Y. 1, 5-6 (1942). This Court in Larabee | remarked how the Constitution’s very “*ob-
ject . .. isto regulate, define and limit the powers of government by assigning to the executive,
legidative and judicial branches distinct and independent powers,”” and how “*[i]t is not merely
for the convenience in the transaction of business that they are kept separate by the Constitution,
but for the preservation of liberty itself ... .”” 19 Misc. 3d at 232 (quoting People ex rel. Burby
v. Howland, 155 N.Y. 270, 282 (1898)). Thus, “*a foundation of free government is imperiled
when any one of the coordinate branches . . . interferes with another.”” 1d. (quoting County of
Oneida, 49 N.Y.2d at 522). And contrary to the Senate defendants’ astonishing suggestion
here,? the Judiciary is a full-fledged branch of this State’ s government established by Article VI

of the State Constitution. Indeed, among the three departments of state power,

2 According to the Senate defendants: “The New York State Constitution does not specifically provide

for ajudicia branch. The vesting of the judicial power is a minimum implied. It implies but does not
(footnote continued)
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Nothing is more essential to free government than the independence of its judges,
for the property and the life of every citizen may become subject to their control
and may need the protection of their power.

Id. (quoting Burby, 155 N.Y. at 282); see also THE FEDERALIST No. 78 (Alexander Hamilton)
(“ The compl ete independence of the courts of justice is peculiarly essential in alimited Constitu-

tion.”).

One method by which the Constitution protects the independence of judges is through
the Compensation Clause and its specific textual command. But it is not the only way. As this

Court recognized in Larabee |1, often “*[t]he concept of separation of powers is not one that is
capable of precise legal definition.”” 2008 N.Y. Slip Op. 28217, at *5 (quoting 1 RONALD D.
ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE
§3.12(a), at 545 (4th ed. 2007)). That is because much of the law governing the separation of
powers must be implied or inferred from the structure of the Constitution, and not just its text.
Regardless of their philosophical differences, judges and scholars of constitutional law all ac-
knowledge that “constitutional structure is real and informative, rather than ephemeral and
opaque, to the actual practice of reaching useful conclusions about live constitutional issues by
working one's way patiently from the structure to be observed to specific legal propositions
about the permissible and the forbidden.” 1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL
LAw 81-13, at 41 (3d ed. 2000). When “there is no constitutional text speaking to [a] precise
guestion,” courts must “turn . . . to consideration of the structure of the Constitution, to see if

[they] can discern among its ‘essential postulate]s],” a principle that controls.” Printz v. United

States, 521 U.S, 898, 905, 918 (1997) (Scalia, J.) (Citation omitted).

Working one’'s way patiently from constitutional structure here leads inexorably to the

essential postulate that defendants conceded in Larabee: that the State Constitution guarantees a

(footnote continued)

state that there shall be ajudicial branch of the government. ... A fully unified court system does not
actually exist in this state.” Sen. Br. 13. But see N.Y. CONST. art. VI, and the discussion in the text be-
low.
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minimum level of adequate judicial compensation. The Constitution creates an independent ju-
dicial branch, and it recognizes that in order to populate that judicial branch and to guarantee ju-
dicial independence, judicial compensation must be paid—and protected. That is the purpose of
the specific command of the Compensation Clause: the federal Framers, for example, prohibited
diminution of judges pay “not as a private grant, but as a limitation imposed in the public inter-
est,” to ensure the independence of judges. O’ Donoghue v. United Sates, 289 U.S. 516, 533
(1933) (emphasis added). The ideawas “to attract good and competent [peopl€] to the bench and
to promote that independence of action and judgment which is essential to the maintenance of
the guaranties, limitations and pervading principles of the Constitution and to the administration
of justice without respect to persons and with equal concern for the poor and therich.” I1d. But
again, the specific protection against diminution of judicia pay is “but a part of a more global
protection of the fundamental, coequal role of the Judiciary, as provided by the doctrine of sepa-
ration of powers.” Silp v. Commonwealth, 905 A.2d 918, 940 (Pa. 2006). Indeed, even apart
from the no-diminishment prohibition, the Court can infer an adequate-compensation require-
ment from the very fact that the Constitution contemplates the compensation of judges. For what
purpose would there have been to guaranteeing salaries against diminishment if there were no

requirement to pay adequate salariesin the first place?

History confirms the point: it shows that the Framers imposed on the political
branches the task of setting judicial compensation in order to guarantee adequate compensation.
The Framers of the federa Constitution specificaly granted the executive and legidative
branches the power to increase judicial pay in order “to meet economic changes, such as substan-
tial inflation.” United Sates v. Will, 449 U.S. 200, 227 (1980). In fact, to insulate judges from
the influence of legidators, the delegates to the federal Constitutional Convention initialy con-
sidered barring Congress from changing judges salaries in any way—even from increasing
them. But the delegates then realized that this wouldn’t work, for as Alexander Hamilton put it,
“What might be extravagant today, might in a half a century become penurious and inadequate.”

THE FEDERALIST NO. 79. To combat inflation, James Madison argued that judicial pay should be

19



indexed, “taking for a standard wheat or some other thing of permanent value.” 2 M. FARRAND,
THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 45 (1911). In response, Gouverneur
Morris and others pointed out that commodities like wheat could fluctuate so much in value, and
standards of living could change so significantly, that indexing would not protect against inade-

quacy. Id.

In the end, the Founders chose to prohibit only legislative diminution of judicial sala
ries, while entrusting to Congress the power to increase salaries to make up for what Hamilton
called “fluctuations in the value of money and the state of society.” THE FEDERALIST NO. 79.
Thus, it is to protect against inadequacy that the Constitution both prohibits diminution and al-
lows for judicial pay “from time to time [to] be altered, as occasion shall require.” 1d. (emphasis

added). Ensuring adequacy, in other words, was understood to be arequirement—not an option.

New York’s history speaks similarly: it makes clear that the Constitution imposes a
duty on legislators to set judicial compensation in order to insure its adequacy. As defendants
point out, for much of this State’s history, its Constitution differed from the federal Constitution
in the treatment of judicial pay. From 1846 to 1868, and from 1894 to 1909, the State Constitu-
tion established that judicial pay “shal not be increased or diminished”; from 1909 to 1925,
judges’ compensation was specifically fixed in the Constitution itself. But because these alterna-
tives did not aways ensure the adequacy of judicial pay, the State Constitution was twice
amended to prohibit diminution but to alow increases. During the 1868 State Constitutional
Convention, which for the first time empowered the Legidature to increase judicial pay, one
delegate explained: “We live at atime and in a country where the currency and values are con-
stantly changing from year to year, from month to month, and almost from day to day. Who can
say to-day what the standard of value will be six months or one year hence?” PROCEEDINGS AND
DEBATES OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF NEW Y ORK (1867-68) (empha-

sis added).

Finally, in 1925, after afailed experiment with fixing the salaries of judges in the Con-

stitution itself—and after a terrible experience with wartime inflation just a few years before—
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the State for a second time adopted the federal formula, as reflected in today’s Constitution. As
one contemporary report of the Legislature made clear, the object of the change was to guarantee

adequate compensation:

The convention . . . was convinced that the present compensation of thejudges. . .
was inadequate. Since this compensation was fixed, the cost of living and rents,
etc. have greatly increased in every part of the State. The inadequacy of compen-
sation deprives the public of the benefit of the services as judges of exceptionally
trained and competent lawyers of the highest character and independence be-
cause the cost of maintaining their families cannot be met out of the present com-
pensation.

JUDICIARY CONSTITUTIONAL CONVENTION OF 1921: REPORT OF THE LEGISLATURE 29 (Jan. 4,

1922) (emphasis added).

Put simply, with the legislative power to set judicia compensation comes an un-
equivocal duty to set that compensation at adequate levels. This Court in Larabee 11 quoted with
approval a Pennsylvania Supreme Court decision—and quoted the very paragraph from it—that
reached precisely this conclusion. It is the “duty and obligation of the legislature,” this Court
and the Pennsylvania court observed, to provide judges with “compensation adequate in

amount”:

We agree with the appellants that, even though the [Pennsylvania] Constitution of
1968 simply mandates that judicial compensation shall be “fixed by law,” . . .itis
the constitutional duty and obligation of the legislature in order to insure the in-
dependence of the judicial . . . branch of government, to provide compensation
adequate in amount and commensurate with the duties and responsibilities of the
judgesinvolved. To do any less violates the very framework of our constitutional
form of government.

Larabee 1, 2008 N.Y. Slip Op. 28217, at *7 (quoting Glancey v. Casey, 288 A.2d 812, 816 (Pa.
1972)).

The Supreme Court of Pennsylvania thus held that the Legidlature had the constitu-
tional obligation to provide “adequate” judicial pay even though, as in the New York Constitu-
tion, the text of the Pennsylvania constitution did not mention adequacy. Glancey, 288 A.2d at

815, 816. Indeed, the Glancey court observed that earlier Pennsylvania constitutions had spe-
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cifically mentioned adequacy, by “provid[ing] that judges should ‘receive for their services an
adequate compensation.’” Id. at 816. That the word “adequate” had been deleted made no dif-
ference. “[T]he very framework of our constitutional form of government”—the tripartite gov-
ernmental structure, the separation of powers—required that judicial compensation be adequate.
|d. (emphasis added). The duty “arises by implication from the tripartite nature of our govern-
ment and the importance of maintaining the independence of each of the three branches of gov-
ernment,” and, in particular, the need “to insure the proper functioning of the judicial system in
an unfettered and independent manner.” 1d. at 815; accord Goodheart v. Casey, 555 A.2d 1210,
1211-13 (Pa. 1989); cf. In re Salary of the Juvenile Director, 552 P.2d 163, 171 (Wash. 1976)
(“It is axiomatic that, as an independent department of government, the judiciary must have ade-
guate and sufficient resources to ensure the proper operation of the courts.”) (quoting O’ Coin’s,

Inc. v. Treasurer of Worcester County, 287 N.E.2d 608, 611-12 (Mass. 1972)).

Pennsylvania, of course, does not stand alone. This Court in Larabee Il cited with ap-
proval the Third Department’s recent decision in Kelch v. Town Board, 36 A.D.3d 1110 (3d
Dep't 2007), and that of the Fourth Department in Catanise v. Town of Fayette, 148 A.D.2d 210
(4th Dep't 1989). As this Court observed, both cases involved town justices not protected by
“the no-diminishment-in-compensation provision” of the state Constitution's Compensation
Clause. Larabee Il, 2008 N.Y. Slip Op. 28217, at *7. So the claims were pure separation-of-
powers claims, premised on constitutional structure. And in both cases, the Appellate Divisions
concluded that the challenged judicial compensation violated the Constitution anyway, despite
the inapplicability of the Compensation Clause, and even though the judicial posts were obvi-
ously only part-time jobs: Kelch held that ajudge’ s “meager salary” “violated public policy and
the constitutional princip[les] of separation of powers,” 36 A.D.3d at 1112, and Catanise held a
reduction in judicial pay to be “*an impermissible encroachment upon the independence of the
judiciary,”” 148 A.D.2d at 213, quoted in Larabee 11, 2008 N.Y. Slip Op. 28217, at *7. The
Kelch court relied on the precedents from Pennsylvania. 36 A.D.3d at 1111-12 (citing Good-

22



heart, 555 A.2d at 1211-13, and Commonwealth ex rel. Carroll v. Tate, 274 A.2d 193, 197, 199
(Pa. 1971)).

The Appellate Divisions recognized the critical point—that “‘[l]egislation cannot be
sustained where ‘the independence of the judiciary and the freedom of the law will depend on the
generosity of the legislature.””” Kelch, 36 A.D.3d at 1111 (quoting Catanise, 148 A.D.2d at 213
(quoting People ex rel. Burby v. Howland, 155 N.Y . at 283)).

This“essential postulate]],” Printz, 521 U.S. at 918, controls here as well.

2. Defendants have breached their constitutional duty to
provide adequate compensation.

The principle of adequacy having been established and conceded, the question be-
comes the amount needed for adequacy. Again, the Pennsylvania cases upon which this Court
relied in Larabee Il give guidance. To meet the standards of the Constitution, judicial compen-
sation must be “‘adequate in amount and commensurate with the duties and responsibilities of
the judgesinvolved.”” Larabeell, 2008 N.Y. Slip Op. 28217, at *7 (quoting Glancey, 288 A.2d

at 816). The level of pay must suffice to “‘insure the public's right to a competent and inde-

pendent judiciary,”” which means it must be enough to allow the judiciary to “*maintain its abil-

ity to attract and retain the most qualified people.’” Larabee Il, 2008 N.Y. Slip Op. 28217, at *7
(quoting Goodheart v. Casey, 555 A.2d at 1213). In part, this means that adequacy must be con-
sidered in light of private sector pay—specifically,

the difference in compensation between judges and lawyers with equal experience
and training in the private sector. Otherwise judicia service will no longer be
viewed as a viable aternative to the private sector. Traditionally, government
service offers pay scales to some extent lower than private industry for compara-
ble positions requiring equivalent training, experience, responsibility and exper-
tise. Thisdisparity is deemed to be offset by the opportunity to render public ser-
vice and to participate directly in the government process. However, this laudable
motive cannot be reasonably expected to overcome the stark realities of the mar-
ket place. Compensation . .. appreciably lower than the expected value of those
services will inevitably result in the inability to obtain the quality of performance
required.

Goodheart v. Casey, 555 A.2d at 1213 (emphasis added).
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In short, for judicial compensation to be constitutionally adequate, it must be

sufficient to provide judges with a level of remuneration proportionate to their
learning, experience, and [the] elevated position they occupy in our modern soci-
ety. Inherent in this definition is the increasingly costly obligations of judges to
their spouses and families, to the rearing and education of their children and to the
expectation of a decent, dignified life upon departure from the bench.

Id. at 1212 (citation and internal quotation marks omitted). This statement of law follows di-
rectly from what Chancellor Kent described as one of the Framers primary concerns in protect-
ing judicial compensation: “to secure a succession of learned men on the Bench, who, in conse-
guence of a certain undiminished support, are enabled and induced to quit the lucrative pursuit of
private business for the duties of that important station.” O’ Malley v. Woodrough, 307 U.S. 277,
286 (1939) (Butler, J., dissenting) (quoting 1 KENT Com. 294).3

To thus determine what “a level of remuneration proportionate to [judges’] learning
experience and [the] elevated position they occupy,” and to find what is needed “to secure a suc-
cession of learned men” and women to the bench, the Court must engage in a comparative analy-
sis. It must look to what judges make elsewhere, to what other lawyers, and other professionals,

make in both the private and public sectors, and decide whether judicia pay is commensurate,

®  The Pennsylvania Supreme Court found meritless the argument that the number of applicants willing

to serve as judges could demonstrate the adequacy of judicial pay: “We are not convinced that a large
number of applicants for judicial vacancies demonstrates the availability of qualified applicants for judi-
cial service. Indeed, the mere fact that one has a law degree does not show that he is competent to be a
judge.” Goodheart, 555 A.2d at 1213. The court also rejected the state’ s argument that a showing of con-
stitutional inadequacy “requires a demonstration that the increased [compensation was| reasonably neces-
sary for the administration of justice, and without such increases the independent functioning of the judi-
cia branch isimpaired.” Id. It was enough to show, as is shown here, that “compensation [was] appre-
ciably lower than the expected value of [judicial] services,” as that “will inevitably result in the inability
to obtain the quality of performance required.” Id. In so holding, the Pennsylvania Supreme Court neces-
sarily rejected the Pennsylvania Commonwesalth Court’s suggestion nine years earlier in Kremer v. Bar-
bieri, 411 A.2d 558, 563 (Pa. Commw. Ct.), aff'd without opinion, 417 A.2d 121 (Pa. 1980), relied upon
by the Senate defendants (Sen. Br. 131-32), that there must be a showing that the proper functioning of
the judicial system has already been impaired. New York law aso does not require a showing of actual
impairment. The Court of Appeals has held in other contexts that “a threatened deprivation of constitu-
tional rights is sufficient to justify prospective or preventive remedies . . . without awaiting actual injury.”
Swinton v. Safir, 93 N.Y.2d 758, 765-66 (1999). And of course this Court held in Larabee | that “no such
alegations [of impairment] are necessary.” 19 Misc. 3d at 234.
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given what judges do and what is expected of them. The Court may also look to historical levels
of judicial pay to decide whether pay today is adequate. The Goodheart court, for example,
looked in particular to “the salary offered in the federal judicial system,” in part because state
courts “compete” with that salary. 555 A.2d at 1214. The court also considered “the compensa-
tion [that had been] established as adequate by the legidlature” in the past. 1d. at 1215. By any
reasonable comparative standard—whether judged by what others make today or by what judges

made in the past—judicial salariesin New Y ork State fail to pass constitutional muster.

Specifically, as set forth in the Kaye Affirmation, and as summarized above in the
Statement of Facts, judicial salariestoday in New Y ork are plainly inadequate when compared to
compensation for other positions, in both the private and public sectors, that require equivalent
training, experience, responsibility and expertise. Supreme Court Justices in New Y ork are paid

less than—and in many cases, significantly less than—for example:

e United States District Judges;

e Judgesin 49 other states, when cost of living is taken into account;
e Digtrict Attorneysin New York City;

e Deansof New York’s public law schools;

e Professorsin the State and City University systems,

e Public school administrators;

e First-year associates at many New Y ork City law firms,
Kaye Aff. 111 3-22. Thelist could, and does, go on. Seeid.

The defendants' response to al thisis not to argue that judges are paid what they de-
serve. They do not say that because they cannot say that: as this Court found in Larabee 11, “all
parties have agreed that the judiciary is entitled to an adjustment,” and “all parties have agreed”
even on “the amount thereof.” 2008 N.Y. Slip Op. 28217, a *6. On behalf of the Assembly, the
Senate, and the State of New York, the Attorney General represented to this Court in Larabee

that “[t]here is a great deal of positive feeling in favor of an increase [in the salary of State Su-
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preme Court Justices] to the current salary of federal judges ($169,300) [and] no governor or
member of the legislature, to my knowledge, has spoken to the contrary.” 1d. at *3 (quoting
Transcript of Hearing at 9, Larabee v. Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co. May
29, 2008)). The Senate defendants in their brief here echo the point: “Judicial officers of the

state have a legitimate grievance.” Sen. Br. 2 (emphasis added); see also Kaye Aff. {1 29-43.

Instead of tackling plaintiffs adequacy claim head-on, the defendants make two ar-
guments that are beside the point. Thefirst isthat “in addition” to their salaries, judges “ are enti-
tled to participate in certain pension, medical and other benefit programs.” Burke Aff. 1 6; see
Assem. Br. 6. “[T]hese additional fringe benefits,” they claim, “increase the total compensation
to Supreme [Court] Justices to $152,600 and $162,900.” Id. (citing Burke Aff. 16). But the af-
fidavit they submit from the State's Chief Budget Examiner makes no effort to compare these
benefits with anyone else’s—not any other employee of the State, and not any private-sector em-
ployee. It thus sheds no light on adequacy, because, as we have shown, adequacy, under the
separation-of-powers case law, is substantially a comparative analysis. And obviously, judges
are not alone in receiving significant benefits. By law, al full-time New Y ork State employees
are eligible to receive health insurance benefits, with the State paying 90 percent of the premium
for employee coverage and 75 percent of the premium for dependent coverage. Civ. SERV. LAW
88 163(1), 167(1). According to a study by the National Conference of State Legislatures, in
2006 New York State paid premiums of approximately $830 per month—amost $10,000 per
year—for each State employee enrolled in a standard family health insurance plan. Kaye Aff.
Ex. L. In addition to insurance, some State employees also receive other fringe benefits on top
of their salaries. Every New York legidlator, for example, is entitled to reimbursement of travel

expenses and payment of a per-diem stipend during legislative sessions. See LEGIS. LAW 8 5.

But the argument that defendants push the hardest on the question of adequacy is far
more significant. It is significant because it actually demonstrates how inadequate judicial sala
ries are today. Specifically, the Assembly defendants try to justify the current nine-year pay

freeze by pointing to even longer pay freezes in the past: “The salaries paid to judges in New
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Y ork have often remained unchanged for much longer than the 10-year period to which Plaintiffs
would attach constitutional significance.” Assem. Br. 9. Stripped to its essentials, the argument
is that since the Constitution tolerated inadequate salaries in the past—and indeed, since past
Consgtitutions prohibited judicial salary increases during judges terms in office—the Constitu-

tion must tolerate inadequate sal aries today.

The premise of this argument is wrong—and it is roundly refuted by the historical sal-
ary figures that defendants themselves cite. For example, defendants point out that under *“ Chap-
ter 76 of the Laws of 1887, “the salaries of the Associate Judges and the Chief Judge of the
Court of Appeals [were] $10,000 and $10,500, respectively,” and that “[t]hose salaries were not
increased for 39 years, when Chapter 94 of the Laws of 1926 increased them to $22,000 and
$22,500, respectively.” Id. at 9. What defendants do not ask themselves, or tell the Court, is
this: what would $10,000 and $10,500 in 1887 dollars be worth today? The answer happens to
be $228,418 and $239,839. Kaye Aff. {7; Mdli Aff. 12 & Ex. A. Asfor the 39 years of salary
stagnation that followed, what the defendants fail to tell the Court is that much of that period was
marked by substantial deflation. Price levels fell for many years after 1887, and they did not re-
turn to 1887 levels until 1910—nearly 25 years later. Kaye Aff. 17 & Ex. E. It was during this
period of deflation, in 1894, that the State Constitution was amended to prohibit increases in ju-
dicial salaries during judges terms in office. Id. 7. Even as late as 1916, the year before the
United States entered World War |, $10,000 was still worth $198,744. Meli Aff. Ex. A.

And then wartime and post-wartime inflation—extreme inflation—struck. By 1918,
the purchasing power of $10,000 dropped to $143,464 in today’s dollars; by 1920, it was only
$108,316. Meli Aff. Ex. A. In other words, most of the inflation that occurred in the 39-year
period cited by defendants occurred in four years. By 1925, prices had stabilized—$10,000 was
worth $123,789 in today’s currency—nbut the people of the State of New Y ork, with painful in-
flation fresh on their minds, quickly and wisely changed the Constitution that year to allow the
Legidlature to increase judicial salaries. And as defendants note, the Legislature acted quickly to

exercise their new power. In 1926, salaries of Associate Judges and the Chief Judge of the Court
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of Appeals were raised to $22,000 and $22,500. Those salary figures would be the equivalent of
$269,260 and $275,379 today. Kaye Aff. §7; Mdli Aff. 12 & Ex. A.

Similarly, the defendants note that salaries were not raised again until 1947, Assem.
Br. 9; but again, the story is similar. There was deflation during the Great Depression; and dur-
ing World War 11, inflation, which the Legislature promptly remedied not long after the troops
started coming home. See Kaye Aff. 7. The $25,000 and $25,500 salaries set in 1947 (Assem.
Br. 9) would be worth $242,860 and $247,718 today. Kaye Aff. 7; Meli Aff. 12 & Ex. A. The
1952 salaries of $32,500 and $35,000 cited by defendants (Assem. Br. 9) would be $265,680 and
$286,117 today. Id. Finally, the 1975 salaries of $60,575 and $63,143 (Assem. Br. 9) would
amount to $243,912 and $254,252 today. Id.

The graph (on the following page) of judicia compensation from 1887 to 2008 (the
121-year period referenced by defendants, see Assem. Br. 9) demonstrates that over this lengthy
period of timereal judicial pay waswell in excess of what it istoday, and is now near an historic

low—the lowest it has ever been without prompting a significant remedy by the Legislature:
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In short, the defendants’ resort to history proves just the opposite of what they claim it
proves. It shows that salary adjustments occurred less frequently in the past because there was
less inflation—or because there was deflation or no inflation—and because salary levels, in real
terms, were more than adequate. Indeed, for example, in 1909, salaries of State Supreme Court
Justices in New York City were $17,000 (the equivalent of $406,130 today) and in 1936 in the
middle of the Depression they were $25,000 (the equivalent of $389,625 today). See Kaye Aff.
118, 9 & Exs. E, I. And history shows that the Framers of the current Compensation Clause,
which dates back to the 1925 Constitution, acted quickly to respond to sudden inflation, and
acted so that the Legislature could promptly restore judicial salariesto real levelsfar greater than
what plaintiffs ask for today. Given this history that defendants themselves invoke, and given
the other record evidence, there can be no dispute that judicial salaries in New York State are

constitutionally inadequate.* Plaintiffs, not defendants, are entitled to summary judgment.

* Nor can there be any dispute that the inadequacy of judicial salaries unconstitutionally threatens to

harm the Judiciary. Thisthreat need not take the form of an actual impairment of judges’ ability to decide
cases in an unbiased and competent manner. As this Court held in Larabee I, “[jJudges do not have to
violate their oath of office, by which they commit themselves to perform their duties ‘to the best of their
ability,” in order to be able to establish that the defendants have violated the Constitution.” 19 Misc. 3d at
234; see also supra note 3. But even though judges can and do continue to perform their duties, inade-
guate salaries and the ongoing political squabbles over judicial pay undermine the public's confidence in
the independence, neutrality, and merit of judicial decisions. See, e.g., Kenneth Lovett, Pol Saps Top
Court On Ethics, N.Y. PosT, May 11, 2007 (“A furious upstate assemblyman yesterday accused the
state's chief judge of killing alawsuit against legislative leaders in order to not jeopardize a possible judi-
cia pay raise.”). The Appellate Division has recognized that inadequate salaries pose this threat to public
confidence: “An appearance of impropriety, if not an actual concern, would arise that the scales of justice
could be tipped by palitical influence.” Kelch, 36 A.D.3d at 1112; see also Bush v. Vera, 517 U.S. 952,
1048 n.2 (1996) (quoting Baker v. Carr, 369 U.S. 186, 267 (1962) (Frankfurter, J., dissenting)) (“The
Court’s authority—possessed of neither the purse nor the sword—ultimately rests on sustained public
confidence in its moral sanction. Such feeling must be nourished by the Court’s complete detachment, in
fact and in appearance, from political entanglements and by abstention from injecting itself into the clash
of political forcesin political settlements.”). By undermining the public’'s confidence in the Judiciary and
its decisions, defendants have harmed the Judiciary’s status as an independent and co-equal branch of
government.
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B. Defendants have violated the Compensation Clause by discriminating
against judgesin setting compensation.

Over the past decade, the defendants repeatedly have adjusted the salaries of virtually
all State employees to keep pace with inflation. But they have refused to do so for judges. That
is discrimination, and it is the crux of the Compensation Clause® claim asserted by the Chief
Judge and the Judiciary in this case. As a consequence, Larabee | in no way is “dispositive” of
that claim, as the defendants assert here. Assem. Br. 19; accord Sen. Br. 123. As even the de-

fendants admit, Larabee | merely “‘declared that allegations that assert only a failure to increase

salaries for nine years do not state a viable claim for a violation of the no-diminution clause.””
Assem. Br. 18 (emphasis added; quoting Larabee I, 19 Misc. 3d at 237). The Court’s holding
addressed a claim in which no “particularized discriminatory impact on judges’ was alleged. 19
Misc. 3d at 237; see Verified Complaint q 35-43, Larabee v. Spitzer, Index No. 112301/07

(Sup. Ct. N.Y. Co. filed Sept. 12, 2007).

That is not the argument plaintiffs make here. What the Chief Judge and the Judiciary
contend—and what the Larabee plaintiffs did not—is that under United States v. Hatter, 532
U.S. 557, 576-77 (2001), indirect diminution of judicial compensation is unconstitutional if it
singles out judges for specially unfavorable treatment, and that this prohibition—against dis-
criminatory indirect diminution—applies here, where the defendants have acted to protect virtu-

aly every State employee except judges from inflation.

Specifically, as the Court is aware, Hatter was a challenge brought by federal Article
Il judges against the withholding of Medicare and Social Security taxes from judicia salaries.
In ruling in part for the plaintiffs, the Supreme Court held that the Compensation Clause “ offers

protections that extend beyond a legidative effort directly to diminish ajudge’s pay, say, by or-

> The Compensation Clause of the New York Constitution provides that the salary of each judge shall

not be diminished during the term of his or her office: “The compensation of ajudge . . . shal be estab-
lished by law and shall not be diminished during the term of office for which he or she was elected or ap-
pointed.” N.Y. CONST. art. VI, § 25(a). It mirrors the protection established in the federal Constitution,
which guarantees that judges shall receive a “Compensation, which shall not be diminished during their
Continuance in Office.” U.S. CoNsT. art. I11, § 1.
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dering a lower salary.” Id. at 569. Because a tax diminishes the real value of judges salaries,
only “agenerally applicable, nondiscriminatory tax to the salaries of federal judges’ is permitted
by the Compensation Clause, id. at 567 (emphasis added); see also O’ Malley v. Woodrough, 307
U.S. 277, 283 (1939) (“[A] non-discriminatory tax laid generally on net income is not, when ap-
plied to the income of afederal judge, adiminution of his salary within the prohibition of Article
[11, 8 1 of the Constitution.”). By this measure, the Court found that the Medicare tax—which

was generally applicable to al government employees—was lawful.

But the Social Security tax violated the Compensation Clause. The reason: it “effec-
tively singled out . . . judges for unfavorable treatment” as compared to virtually all other federal
employees. Hatter, 532 U.S. at 561. Congress had extended participation in Social Security to
al incoming federal employees, but among then-current employees nearly al could choose not
to participate and any of the small group of employees who were required to participate could
choose to do so without paying the Social Security payroll tax—"so long as they previously had
participated in other contributory retirement programs.” 1d. at 564 (emphasis added). But
judges and the President of the United States did not have that option, because their pensions
were noncontributory. Asaresult, even though the Social Security tax was imposed broadly, the
rea effect—in violation of the Compensation Clause—was to impose almost exclusively on
judges the requirement to participate in Social Security without the choice to avoid paying its

payroll tax. The Supreme Court explained:

Were the Compensation Clause to permit Congress to enact a discriminatory law
.. . it would authorize the Legislature to diminish, or to equalize away, those very
characteristics of the Judicial Branch that Article I1l guarantees—characteristics
which, as we have said, the public needs to secure that judicial independence
upon which its rights depend.

Id. at 576. Thus, Hatter confirms that while the Compensation Clause “does not prevent Con-

gress from imposing a ‘ non-discriminatory tax laid generally’ upon judges and other citizens, it
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does, however, prohibit taxation that singles out judges for specially unfavorable treatment.” Id.

at 561 (emphasis added).®

The case at bar squarely implicates the protections of the Compensation Clause under
Hatter. Inflation has precisely the same impact on compensation as a tax, and the failure to rem-
edy it—in and of itself—arguably would not violate the Compensation Clause if salaries for no
one had been adjusted. In that case, “[s]ince clearly the impact of inflation affects all,” inflation
would “not [have] had a particularized discriminatory impact on judges different from that upon
any other person who did not receive a salary increase.” Larabee |, 19 Misc. 3d at 237. But
here, others did receive salary adjustments, and there has been a “particularized discriminatory

impact.”

As in Hatter, New York judges have been “single[d] out for specially unfavorable
treatment” vis-a-vis nearly all other State employees. While the political branches have regularly
approved salary increases for virtualy all other State employees—approximately 195,000 em-
ployees—to account for inflation, they have refused to adjust judicial salaries. Instead, defen-
dants have perpetrated the longest judicial pay freeze in the Nation, effectively reducing judicia
salaries by 33 percent in real terms since 1999. Nearly all New Y ork State nonjudicial employ-
ees have received, on average, cumulative increases of more than 24 percent, ensuring that they
would not fall behind the cost of living, and these pay increases were ratified by the Legislature
and approved by the Executive. See Kaye Aff. Ex. C a 10; seealso Civ. SERV. LAw art. 14; id. §
130. Likewise, the State routinely has granted periodic compensation increases to senior attor-
neysin the legislative and executive branches. In fact, some State employees have received even
larger raises. For example, in January 1999 the highest salary on any of the State’s published
salary schedules was approximately $116,000—about $20,000 less than a Supreme Court Jus-

®  Hatter applies the Supreme Court’s previous holdings that the Compensation Clause “bars indirect

efforts to reduce judges salaries through taxes when those taxes discriminate.” Hatter, 532 U.S. at 576-
77 (citing United States v. Will, 449 U.S. 200, 226 (1980)); O’ Malley, 307 U.S. at 282; see also Brief for
United States at 36 n.27, United Sates v. Will, 449 U.S. 226 (Nos. 79-983 and 79-1689) (acknowledging
that indirect and discriminatory diminution would violate the Compensation Clause).
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tice's sadary. See Civ. SERv. LAw § 130 (1999). By 2008, the salary at that pay grade had in-
creased over 30 percent to about $152,000—now thousands more than the stagnant salary of a
Supreme Court Justice—and the Legislature has already approved additional raises to take effect
in 2009 and 2010. See Civ. SERV. LAw §130 (2008). The State has explicitly disqualified
judges from the periodic salary-review system applicable to other State employees. See id.
§ 201(7)(a).

The freeze on the salaries of legidators and a small number of other State officials
does not eliminate plaintiffs’ charge of discrimination. First, the effect on judges has been con-
siderably more severe. State legidlators are not in the same category as judges and other full-
time State employees. They are aready among the best-paid in the Nation, ranking third in abso-
lute terms and sixth when adjusted for cost of living, among those states that pay legislators an
annual salary. See Kaye Aff. Ex. U. State legislators aso can and do hold outside jobs. But
judges are congtitutionally and ethically prohibited from offsetting their frozen salaries with ad-
ditional employment, except in limited circumstances. See N.Y. ConsT. art. VI, § 20(b)(4); 22
N.Y.C.R.R. 8 100.4. Judges dso are the only high State officials to serve lengthy terms of of-
fice—up to 14 years, sometimes extended—and thereby assume the unique public trust of con-

tinuing in service without timely pay adjustment over the many years of their terms.

Beyond this, legidlators and executive officials have the capacity directly to engage the
political process to increase their salaries. Judges do not. They lack a direct appropriation
power, and ethically must refrain from most political activity. Judges uniquely bear (i) the con-
stitutional and ethical limitations against supplementing State-paid income with outside em-
ployment, (ii) constitutional and ethical restrictions against engaging the political process to seek
redress for their frozen compensation, and (iii) the public trust of serving long terms of office
despite the State’s persistent failure to adjust their compensation during the pendency of such
terms. Judges are the only State employees whose salaries have been frozen without any mean-

ingful recourse.



In any event, the fact that legislators' salaries and those of some other high State offi-
cias have been frozen for a decade makes no constitutional difference under Hatter. In Hatter,
the government argued that the Social Security tax was non-discriminatory because it “disfa-
vored not only judges but also the President of the United States and certain Legisative Branch
employees.” 532 U.S. at 577. That argument was rejected by the Supreme Court. It was enough
that the tax burden fell on a“group [that] consisted almost exclusively of federal judges.” Id. a
564 (emphasis added). The indirect pay reduction discriminated against judges, the Hatter Court
stated, because legidative employees were permitted (by joining a covered retirement plan) to
avoid paying the new Social Security tax. And the Court went on to say, “we do not seewhy . . .
the separate and special example [of] the President, should make a critical difference here.” 532
U.S. at 577-78. Here, too, state legislators can avoid the impact of inflation by engaging in out-
side employment, and the fact that a limited number of high State officials have also been frozen

should, asin Hatter, make no critical difference.

This construction of the Compensation Clause has deep precedential roots. Nearly
two centuries ago, the Pennsylvania Supreme Court ruled that a tax imposed on public officias,
including judges, was an indirect and discriminatory diminution of judicial compensation. In
Commonwealth ex rel. Hepburn v. Mann, the court stated that while atax imposed on the general
public does not violate the Compensation Clause, a tax that targeted public officials rendered
judges “with others, . . . the special object of taxation, contrary to the [constitutional] charter
which [the judge] has solemnly sworn to support.” 5 Watts & Serg. 403 (Pa. 1843) (emphasis
added).”

" The Senate defendants’ reliance (Sen. Br. 133) on an intermediate appellate decision from Pennsyl-
vania, Kremer v. Barbieri, 411 A.2d 558 (Pa. Commw. Ct.), aff'd without opinion, 417 A.2d 121 (Pa.
1980), is misguided. Although the Pennsylvania Commonwealth Court rejected a claim that judges’ saa
ries had been unconstitutionally diminished by inflation, it did so because the state's “ General Assembly
has not unconstitutionally singled out the judiciary for either a direct or an indirect reduction in compen-
sation.” 1d. at 563 (emphasis added). Kremer is thus perfectly consistent with the decision of the Su-
preme Court of the United States in Hatter.
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The Compensation Clause's protection against discrimination therefore bears no less
constitutional urgency if the palitical branches impose some fraction of the burden on themselves
aswell. To the contrary, as Justice Breyer concluded, even if the Legidature is deemed to have
treated its own members salaries “no worse than” those of judges—thereby working “similar
harm upon all Federal government institutions’—the Compensation Clause nonetheless guaran-
tees a “specia” protection to the compensation of judges that is inviolable based on the inde-
pendence of the Judiciary. Williams v. United Sates, 535 U.S. 911, 920-21 (2002) (Breyer, J.,

dissenting from denial of certiorari). AsJustice Breyer put it:

The Compensation Clause . . . protects judicial compensation, not because of the
comparative importance of the Judiciary, but because of the special nature of the
judicial enterprise. That enterprise, Chief Justice Marshall explained, may call
upon a judge to decide “between the Government and the man whom that Gov-
ernment is prosecuting; between the most powerful individual in the community
and the poorest and most unpopular.” Proceedings and Debates of the Virginia
State Convention of 1829-1830, p. 616 (1830). Independence of conscience,
freedom from subservience to other Government authorities, is necessary to the
enterprise. The Compensation Clause helps to secure that judicial independence.

Id. (emphasis added).

In short, Hatter controls. The discriminatory treatment inflicted on the judges of this

State over the last decade violates the Compensation Clause.

C. Defendants have engaged in unconstitutional “linkage.”

The third cause of action in this caseisidentical to the “linkage”’ claim that this Court
sustained in Larabee Il. As aresult, the defendants here are precluded from contesting the link-
age issue here. New York has long recognized the offensive use of collateral estoppel or issue
preclusion. E.g., B.R. DeWitt, Inc. v. Hall, 19 N.Y.2d 141, 147 (1967). For preclusion to occur,
“[t]here must be an identity of issue which has necessarily been decided in the prior action and is
decisive of the present action, and . . . there must have been a full and fair opportunity to contest
the decision now said to be controlling.” Schwartz v. Public Adm'r of the County of Bronx, 24

N.Y.2d 65, 71 (1969). And “[i]t is fundamental that a judgment in a prior action is binding not
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only on the parties to that action, but on those in privity with them.” Green v. Santa Fe Indus.,

Inc., 70 N.Y.2d 244, 253 (1987).

These black-letter standards have been met here. Certainly there is identity of issue.
Just as the Larabee plaintiffs alleged that “[t]he practice of linking Plaintiffs salary increases to
legislative salary increases (as well as other, unrelated, legislative and executive initiatives) vio-
lates the separation of powers doctrine,” Verified Complaint {46, Larabee v. Spitzer, Index No.
112301/07 (Sup. Ct. N.Y. Co. filed Sept. 12, 2007), the Complaint here alleges that defendants
“linking [of] judicial compensation to political issues unrelated to the Judiciary . . . subverts the
independence of the Judiciary, and violates the separation of powers,” Complaint § 81. Theissue
was also decisive: the Court found that the “issue before me comes down to whether . . . linkage
. . . demonstrates an abuse of power and an unconstitutional interference with the independence

of thejudiciary.” Larabeell, 2008 N.Y. Slip Op. 28217, at *4-5.

Thereis aso no question that the defendants in Larabee had a full and fair opportunity
to litigate the linkage claim there. Represented by the Attorney Genera’s office, they were
warned by this Court in Larabee “that an adverse finding against the defendants would appear to
be binding res-judicata-wise on the defendants in Judge Kaye's case.” Transcript of Hearing at
3, Larabee v. Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co. May 29, 2008). The defen-
dants thus had the ability and every incentive to fight. See, e.g., Gilberg v. Barbieri, 53 N.Y.2d
285, 292-93 (1981) (considering, among other factors, “the competence and experience of coun-
sel” in prior action and the “forseeability of future litigation” in determining whether “full and
fair opportunity to litigate a prior determination” existed). Finally, “to establish privity the con-
nection between the parties must be such that the interests of the nonparty can be said to have
been represented in the prior proceeding.” Green, 70 N.Y.2d at 253. That rule means, for ex-
ample, that a determination in a prior action involving “a union [is] binding in a subsequent ac-
tion [involving] a member,” id., so it means that Larabee’'s judgment against the State, the As-

sembly, and the Senate is binding against al of the defendants here.
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Accordingly, there is no need for an extensive discussion of the merits of the linkage
clam. The defendants here are bound by their “failure” in Larabee (and in this case) “to submit
an affidavit denying the existence of the practice of” linkage, and they are bound by the Court’s
finding that “linkage is an abuse of power by defendants and constitutes an unconstitutional in-
terference upon the independence of the judiciary.” Larabee Il, 2008 N.Y. Slip Op. 28217, at
*4-5. To make the record complete in this case, however, the main affirmation submitted by
plaintiffs here lays out the factual basis for our linkage claim. See Kaye Aff. {1 28-44. Applying
the law set forth by this Court in Larabee Il to this record, even apart from preclusion, leads to

the same result asin Larabee 1.8

POINT I1

NEITHER THE SEPARATION OF POWERSNOR THE SPEECH
OR DEBATE CLAUSE BARSTHE RELIEF SOUGHT HERE.

A. The separation of powersdoes not insulate judicial
compensation from judicial review.

The defendants’ principal, overarching defense to all three causes of actions is a pur-
ported separation-of-powers defense. They argue that the political branches setting of judicial
compensation is unreviewable, because “the Constitution grants the L egislature the sole power to
fix, raise or adjust judicial saaries,” and because “the Constitution reserves the power of the
purse exclusively to the Legislature.” Assem. Br. 12, 20. To review the political branches’ set-
ting of judicial saaries here, say the defendants, “will upend the constitutiona arrangement be-
tween branches who maintain the power of the public fisc, blasting away at the very doctrine of
separation of powers upon which [plaintiffs] base their complaint.” Sen. Br. 2. And so the

whole matter of judicial pay, they argue, “isbeyond judicial review.” 1d. at 23 (emphasis added).

8 Linkage of judicial salaries to extraneous issues is not only unconstitutional in itself, as this Court

recognized in Larabee, but it also demonstrates that the defendants have unconstitutionally discriminated
against the Judiciary: the defendants have singled out judicial salaries, unlike those of any other State
employees, to serve as a pawn in their political games.
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Not only are these contentions wrong, but this Court has also aready said they are
wrong. The Attorney General made the same submissions in Larabee: that review of judicial
compensation “itself would represent a judicial encroachment and interference with the constitu-
tional powers and duties of the Executive and Legidative branches and would violate the separa-
tion of powers.”® And this Court, of course, held squarely to the contrary: it proceeded to en-
gagein judicia review, and held that the defendants had “ abuse[d] [their] power and . . . uncon-
stitutional[ly] interfere[d] [with] the independence of the judiciary.” Larabeell, 2008 N.Y. Slip
Op. 28217, at *8 (emphasis added).

This Court’sdecision in Larabee was correct. Compare, for example, what the defen-

dants say (Sen. Br. 19),

Acts of the Executive and the Legidative branch in the exercise of their purely
political function are beyond the court’s power of review.

with what Alexander Hamilton said in The Federalist No. 78:

If it be said that the legidlative body are themselves the constitutional judges of
their own powers, and that the construction they put upon them is conclusive upon
the other departments, it may be answered that this cannot be the natural presump-
tion, where it is not to be collected from any particular provisions of the Constitu-
tion. ... Theinterpretation of the laws is the proper and peculiar province of the
courts. A congtitution is, in fact, and must be regarded by the judges, as funda-
mental law. It therefore belongs to them to ascertain its meaning, as well as the
meaning of any particular act proceeding from the legislative body.

THE FEDERALIST NO. 78. As this juxtaposition makes clear, the defendants’ position in this case

is nothing less than a sweeping denial of the power of judicial review.

The question of who is violating the separation of powers in this interbranch dispute—
the political branches, or the Judiciary—boils down to who is doing what to whom, and what the

effect on each branch is. Which “*of the coordinate branches [is] interfer[ing] with another’”?

®  Mem. of Law of Defts. in Supp. of Mot. for Change of Venue and To Dismiss at 22, Larabee v.

Spitzer, Index No. 112301/07 (Sup. Ct. N.Y. Co. filed Oct. 30, 2007); accord Defts. Mem. of Law in
Opp. to Mot. for Summ. Judg. at 23-24, Larabee v. Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co.
filed Apr. 29, 2008).
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Larabee I1, 2008 N.Y. Slip Op. 28217, at *5 (quoting County of Oneida v. Berle, 49 N.Y.2d at
522). Which branch is “‘encroach[ing] upon’” or “‘be[ing] made subordinate to . . . another’”?
Urban Justice Ctr. v. Pataki, 38 A.D.3d 20, 27 (1st Dep’t 2006), appeal dismissed, 8 N.Y.3d 958
(2007). Or, to borrow the Senate defendants’ phrasing: which “branch is [being] aggran-
dized . . . or diminished by the actions of another branch”? Sen. Br. 43-44. To ask “who threat-
ens whom?” in this fashion can lead to only one answer in this case, for contrary to defendants
hyperbolic contentions, no serious threat exists that “the Judiciary [will] usurp the budgetary and

appropriations powers granted expressly to the Legislature.” Assem. Br. 20.

As a general, constitutional matter, even after this Court’s decision in Larabee |1, the
Judiciary remains, as it always has been, “beyond comparison the weakest of the three depart-
ments of power” and “in continual jeopardy of being overpowered, awed or influenced by its co-
ordinate branches’; it can still “never attack with success either of the other two”; the “natural
feebleness of the judiciary” persists. THE FEDERALIST NoO. 78 (Alexander Hamilton), quoted in
Larabee Il, 2008 N.Y. Slip Op. 28217, a *6. The Judiciary still “may truly be said to have nei-
ther FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the
executive arm even for the efficacy of its judgments.” THE FEDERALIST No. 78 (Alexander

Hamilton). As one court recently put it:

While the three branches of government enjoy equal status . . ., their ability to
withstand incursions from their coordinate branches differs significantly. The ju-
dicial branch is the most vulnerable. It has no treasury. It possesses no power to
impose or collect taxes. It commands no militia. To sustain itself financialy and
to implement its decisions, it is dependent on the legidative and executive
branches.

Jorgensen v. Blagojevich, 811 N.E.2d 652, 660 (I11. 2004).

As a specific factual matter, moreover, no serious infringement of the legislative or
executive powers has occurred or will occur by this Court’s ordering of a judicial pay adjust-
ment. This action concerns only one discrete subject under the political branches purview, a
subject over which, as this Court held, there is actually “no open policy issue to be resolved,”
since “al parties have agreed that the judiciary is entitled to an adjustment” and agreed upon “the
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amount thereof.” Larabee I, 2008 N.Y. Slip Op. 28217, at *6. For this reason as well, this ac-
tion, and the relief it seeks, hardly threatens the overall power of the political branches “to bal-
ance the needs of various competing public interests,” Sen. Br. 28, or to “usurp the separate
powers reserved by the Constitution to the Legislative and the Executive,” Assem. Br. 19. On
one specific subject, this action simply invokes the principle of judicial review, a principle that,
as Hamilton recognized, and as Americans have recognized ever since, does not “by any means

suppose a superiority of the judicial to the legislative power.” THE FEDERALIST NoO. 78.

Asfor the flip side of the question of “who threatens whom?’—namely, do the politi-
cal branches threaten the Judiciary?>—merely expressing defendants separation-of-powers “de-
fense” likewise leads ineluctably to the answer. If, as defendants posit, al executive or legisla-
tive acts deemed “political” were deemed “beyond the court’s power of review,” Sen. Br. 19, our
tripartite system of government would threaten to become a bipartite one. And even if judicial

review were excluded simply from the power of the purse, the result would be the same:

A Legidature has the power of life or death over all the Courts and over the entire
Judicial system. Unless the Legidature can be compelled by the Courts to pro-
vide the money which is reasonably necessary for the proper functioning and ad-
ministration of the Courts, our entire Judicia system could be extirpated, and the
Legidature could make a mockery of our form of Government with its three co-
equal branches—the Executive, the Legidlative and the Judicial.

Commonwealth exrel. Carroll v. Tate, 274 A.2d 193, 199 (Pa. 1971).

In short, the Legisature cannot exercise its power to appropriate in a manner that un-
dermines a co-equal branch, and its exercise of that power may be reviewed judicialy to ensure
compliance with constitutional constraints. As one commentator explains, “[t]he legidature can-
not use its appropriation authority to impede the judiciary from exercising the powers assigned to
it any more than the legislature can use its appropriation authority to eliminate the office of the
governor.” Michael L. Buenger, Of Money and Judicial Independence, 92 Ky. L.J. 979, 1031
(2004). And if the general legislative power to appropriate funds for the judicial branch is sub-

ject to the constitutional limitations and judicial review, so too is the power to set judicial pay.
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Accordingly, New York decisions establish that the Legisature and the Executive
cannot exercise their power to set compensation of judges and others in such a manner as to un-
dermine the Judiciary. In McCoy v. Mayor of the City of New York, 73 Misc. 2d 508 (Sup. Ct.
N.Y. Co. 1973), Mayor Lindsay invoked his plenary power over alegidatively created city hous-
ing court. This Court rejected the claim that the executive branch’s discretion over resource a-
location validated its refusal to adequately fund the housing court. It held: “Such a grasp of
power is both illegal and unconstitutional”; “[t]he duty to fund cannot be avoided or subverted
because budgetary modifications or future appropriations entail some degree of discretion. . . .
The limits of [the executive' s] discretion are constitutionally proscribed.” 1d. at 511 (citing Tate,

274 A.2d 193).

And in New York County Lawyers Association v. State, 294 A.D.2d 69, 72 (1st Dep't
2002), involving the crisisin New Y ork’s assigned counsel system, the State made precisely the

argument that it and the other defendants make here. The State argued that

because the Legidature has reserved to itself the task of establishing rates of
compensation for assigned counsdl, . . . court interference in that area would vio-
late the separation of powers.

Id. The court rejected this contention, holding that where thereis

a duty of compensation “it is within the courts competence to ascertain whether
[the State] has satisfied [that] duty . . . and if it has not, to direct that the [State]
proceed forthwith to do so.” Even though the Legidature.. . . established rates for
compensation, the courts must have the authority to examine that legislation to
determine whether its . . . provisions create or result in the aleged constitutional
infirmity.

Id. (quoting Klostermann v. Cuomo, 61 N.Y.2d 525, 531 (1984)).

The highest courts in several other states have similarly recognized that the constitu-
tional separation of powers imposes limitations on legislative discretion over funding and com-

pensation matters relating to the judiciary. The Supreme Court of Pennsylvania concluded:

It is clear beyond question that there is vested in the legidlative branch of our gov-
ernment the power and authority to set the salary scale for the judicia branch of
government. . . .
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The only limitation on the legislative authority to do so—and that only arises by
implication from the tripartite nature of our government and the importance of
maintaining the independence of each of the three branches of government—is
that such judicial compensation be adequate to insure the proper functioning of
thejudicial system in an unfettered and independent manner.

Glancey v. Casey, 288 A.2d 812, 814 (Pa. 1972) (emphasis added).

The Colorado Supreme Court also endorsed this limitation to discretion in legislative
funding, holding that the adequacy of funding for the court system must be maintained in the

midst of a State’' s difficult financial circumstances:

No evidence is required to establish that governments at all levels are experienc-
ing severe financial strains. . .. [H]owever, the court system. . . is hot just an-
other competing cause or need; it is itself a separate branch of government, co-
equal with the executive and legidslative branches headed by the defendants in this
case. Thedistinction is one not of degree, but of kind. . .. [I]tisnot for the leg-
islative branch to deny the reasonableness or the necessity on the ground that
something else is more urgent or more important.

Penav. District Court of the Second Judicial District, 681 P.2d 953, 956 (Colo. 1984) (emphasis
added) (quoting Tate, 274 A.2d at 202 (Pomeroy, J., concurring)); see also O’ Coin’s, Inc. v.
Treasurer of Worcester County, 287 N.E.2d 608, 612 (Mass. 1972) (“It was certainly never in-
tended that any one department, through the exercise of its acknowledged powers, should be able
to prevent another department from fulfilling its responsibilities to the people under the Constitu-

tion.”).

In short, defendants’ contention that, under the separation of powers, fiscal matters
generally, and judicial compensation specifically, are somehow beyond judicial review, is with-

out merit.

B. This Court hasthe power to order relief.

Similarly without merit is defendants’ related argument that granting relief in this ac-
tion would unconstitutionally “usurp the Legislature’'s exclusive power to appropriate state
funds.” Assem. Br. 43. Part and parcel of judicial review is the power to order relief, and the
fact that compliance with the Constitution may require the State to expend funds has never been
abar to such relief.
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Again, this Court in Larabee decided the point. And other decisions are in accord. In
New York County Lawyers Association v. Sate, this Court held that “when legislative appro-
priations prove insufficient and legislative inaction obstructs the judiciary’s ability to function,
the judiciary has the inherent authority to bring the deficient state statute into compliance with
the Constitution by order of a mandatory . . . injunction.” 192 Misc. 2d 424, 436 (Sup. Ct. N.Y.
Co. 2002). The Court determined that the State’s existing compensation rates resulted in defi-
ciencies in the assigned private counsel system that “seriously impaired the courts ability to
function” and violated indigent citizens' constitutional right to representation. 196 Misc. 2d 761,
775 (Sup. Ct. N.Y. Co. 2003). Accordingly, “[flaced with 17 years of legidative inaction and
proof of real and immediate danger of irreparable constitutional harm,” this Court could “no
longer wait for the legislative branch” and issued a mandatory permanent injunction to the State,
directing that assigned private counsel be paid the increased compensation of $90 per hour. Id.
at 790.

New York County Lawyers Association does not stand alone. In 1973, in McCoy v.
Mayor of the City of New York, 73 Misc. 2d 508, 513 (Sup. Ct. N.Y. Co. 1973), the Court or-
dered executive branch officials “to take the necessary action to make available the funds which
are required to properly staff and operate” a housing court established in the City of New Y ork.
And, as recently as last year, in Kelch v. Town Board, the Appellate Division affirmed this

Court’ s exercise of the inherent power to order the State to make higher salary payments:

While we do not lightly decide to involve this Court in . . . legidlative actions, that
body’ s abuse of its power on a congtitutional level requires our intervention. Ju-
dicia interference in this legidative action is necessary because [defendants] vio-
lated . . . the constitutional princip[les] of separation of powers in setting peti-
tioner’ s exceedingly meager salary.

36 A.D.3d 1110, 1112 (3d Dep't 2007) (citing Goodheart, 555 A.2d at 1211-1213).

Likewise, the highest courts of other states have redressed constitutional violations

by compelling the State to remit funds for the Judiciary. In a seminal decision widely cited by



state courts across the Nation, the Supreme Court of Pennsylvania upheld an order compelling

increases in funding of the courts:

The Judiciary must possess the inherent power to determine and compel payment
of those sums of money which are reasonable and necessary to carry out its man-
dated responsibilities, and its powers and duties to administer Justice, if it isto be
in reality a co-equal, independent Branch of our Government.

Commonwealth ex rel. Carroll v. Tate, 274 A.2d 193, 197 (Pa. 1971) (emphasis added in part).
The court concluded that not only does the Judiciary possess this inherent power, but the Consti-
tution also compels its invocation to repel a constitutional breach: “[T]he Judiciary must exer-
ciseitsinherent power to preserve the efficient and expeditious administration of Justice and pro-

tect it from being impaired or destroyed.” 1d.

The Supreme Court of Pennsylvania has on a number of occasions affirmed this inher-
ent power—and obligation—that is vested in the Judiciary to repel threats to its independence by
the political branches. 1n 1989, that court ruled that the judicial branch “has the inherent power
to ensure the proper functioning of the judiciary by ordering the executive branch of government
to provide appropriate funding so that the people s right to an efficient and independent judiciary
isupheld.” Goodheart v. Casey, 555 A.2d 1210, 1212 (Pa. 1989). Once again in 2006, the court
applied Tate's “settled precepts’ to conclude that “the legidative reasoning for reducing judicial
compensation is generaly irrelevant to the constitutional inquiry.” Silp v. Commonwealth, 905

A.2d 918, 944 (Pa. 2006).

In lllinois, the Supreme Court declared its “authority to require production of the fa
cilities, personnel and resources necessary to enable the judicia branch to perform its constitu-
tional responsibilities,” including payment of the judicial salaries required by law. Jorgensen v.

Blagojevich, 811 N.E.2d 652, 667 (I11. 2004).

In Michigan, the Supreme Court compelled the political branches to provide adequate
funding to meet the Judiciary’s needs, which included the hiring and payment of court employ-
ees from law clerks to judicia assistants to probation officers. Judges for the Third Judicial Cir-
cuit v. County of Wayne, 190 N.W.2d 228, 231 (Mich. 1971). The court stated: “We have never
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doubted the inherent power of a constitutional court to sustain its existence. . . . The legisature
may not abolish th[e] court. Neither isit permissible for the legislature to render the court inop-

erative by refusing financial support.” 1d.

In Massachusetts, the Supreme Court announced the Judiciary’s authority to compel
the disbursement of funds to meet its reasonable and necessary needs as a co-equal branch of
government. O'Coin’s, Inc. v. Treasurer of Worcester County, 287 N.E.2d 608 (Mass. 1972). In

its decision, the court stated:

It would be illogical to interpret the Constitution as creating ajudicial department
with awesome powers over the life, liberty, and property of every citizen while, at
the same time, denying to the judges authority to determine the basic needs of
their courts as to equipment, facilities and supporting personnel. Such authority
must be vested in thejudiciary . . ..

We hold, therefore, that among the inherent powers possessed by every judge is
the power to protect his court from impairment resulting from inadequate facili-
ties or alack of supplies or supporting personnel. To correct such an impairment,
a judge may, even in the absence of a clearly applicable statute, obtain the re-
quired . . . services by appropriate means, including arranging himself for their
purchase and ordering the responsible executive official to make payment.

It is not essential that there have been a prior appropriation to cover the expendi-
ture. Where an obligation isthus legally incurred, it is the duty of the Sate. . . to
make payment.

Id. at 612 (emphasis added).

Echoing these findings, the Supreme Court of Washington recognized:

The separation of powers . . . dictates that the judiciary be able to ensure its own
survival when insufficient funds are provided by the other branches. To do so,
courts possess inherent power, that is, authority not expressly provided for in the
constitution but which is derived from the creation of a separate branch of gov-
ernment and which may be exercised by the branch to protect itself in the per-
formance of its constitutional duties.

In re Salary of the Juvenile Director, 552 P.2d 163, 171 (Wash. 1976).

In Colorado, reviewing the Judiciary’s power to order that its employees be paid cer-

tain salaries by the State, the Supreme Court confirmed that the courts must possess the “inherent
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power to carry on their functions. . . and may incur necessary and reasonable expenses.” Smith
v. Miller, 384 P.2d 738, 741 (Colo. 1963). And the court held that “it is the plain ministerial
duty of those who control the purse to pay such expenses except only where the amounts are so

unreasonable asto affirmatively indicate arbitrary and capricious acts.” 1d.

Finally, the Supreme Court of Indiana has held that the Judiciary possesses the author-
ity to order funding for reasonable and necessary operating expenses. Noting that “courts fre-
guently have to rule upon the acts or refusa to act of those controlling the purse strings in ren-
dering justice,” the court stated that “[t]hreats of retaliation or fears of strangulation should not
hang over such judicial functions.” Carlson v. Sate ex rel. Stodola, 220 N.E.2d 532, 536 (Ind.
1966). Consequently, the “court ha[s] authority to provide for the payment of expenses neces-
sary for its proper functioning in the absence of any showing of abuse of such discretion.” Id.
The Indiana Supreme Court even concluded the court has inherent power to fix the salary of its

probation officer despite the express refusal of the local council to appropriate such funds:

[T]he authority of this court to appoint a probation officer, fix his salary and re-
quire payment thereof, does not rest upon mere legislative fiat. The court has in-
herent and constitutional authority to employ necessary personnel with which to
perform its inherent constitutional functions and to fix the salary of such person-
nel, within reasonable standards, and to require appropriation and payment there-
for. The necessity of such authority in the courts is grounded upon the most fun-
damental and far reaching considerations.

Noble County Council v. Sate ex rel. Fifer, 125 N.E.2d 709, 713 (Ind. 1954).

Defendants do not identify any case that rejects this inherent judicial power to order
relief, including expenditures, when the other branches have violated their constitutional obliga-
tions to the Judiciary. Instead, they rely on the general proposition that the courts should not in-
trude on the political branches power to set budget policy. See Assem. Br. 43-46; Sen. Br. 43-
45, 63. This proposition is sound in other contexts, but it does not apply when the other branches
have unconstitutionally violated their obligation to provide funds for the Judiciary itself. Asthis
Court explicitly stated in New York County Lawyers Association, “longstanding maxims rooted

in the doctrine of separation of powers must yield in equity on a showing that the State’s failure
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to raise the current compensation rates adversely affects the judiciary’s ability to function.” 192
Misc. 2d at 436-37. The Pennsylvania Supreme Court has likewise noted that the Legislature’s
power to set judicial salaries does not prohibit the courts from ordering relief when the Legisla

ture has abdicated its responsibilities to the Judiciary:

Although the legidative branch of our government has the power and authority to
set the salary scale for the judiciary, as a co-equal branch of our tripartite form of
government, the “[jJudiciary must possess the inherent power to determine and
compel payment of those sums of money which are reasonable and necessary to
carry out its mandated responsibilities . . ..” Therefore it follows that this Court
has the inherent power to ensure the proper functioning of the judiciary by order-
ing the executive branch of government to provide appropriate funding so that the
peopl€’ sright to an efficient and independent judiciary is upheld.

Goodheart, 555 A.2d at 1212 (quoting Tate, 274 A.2d at 197) (citations omitted); accord Kelch,
36 A.D.3d at 1111-12 (noting “tension between competing legal principles, both based on the
separation of powers,” but holding that court had the power to interfere with legidative action

that affects the independence of the Judiciary).

Defendants point to cases in which courts have declined to order specific relief, but
these rulings are distinguishable: they did not involve athreat to the Judiciary itself, and the vio-
lations in those cases involved disputed policy decisions which are not at stake. Assem. Br. 43-
46; Sen. Br. 43-45, 63. In Campaign for Fiscal Equity v. Sate, 8 N.Y.3d 14 (2006), the Court of
Appeals emphasized its restraint in fashioning relief for constitutionally inadequate education
financing across the State. It did so based on the longstanding principle that “the manner by
which the State addresses complex societal and governmental issues is a subject |left to the dis-
cretion of the political branches.” Id. at 28 (citation omitted). At stake in the education financ-
ing remedy was the design of an immensely complex scheme, from the amount of funding to the
proper alocation among schoolsin diverse districts across the State. Y et despite its deferencein
compelling remedial action, the Court of Appeals ordered the State (i) to conduct within one year
amassive review of the costs of providing a basic education, (ii) to reform the existing system of
financing, and (iii) to require “the new scheme [to contain] a system of accountability to measure

whether the reforms actually provide the opportunity for a sound basic education.” Campaign for
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Fiscal Equity v. Sate, 100 N.Y.2d 893, 930 (2003). These prescriptions can hardly be said to

reflect rejection of the court’ s responsibility to compel redress of constitutional transgressions.

Defendants' other citations are also inapposite. In Klostermann v. Cuomo, 61 N.Y.2d
525 (1984), which involved a dispute over policies governing State psychiatric hospitals, the
Court of Appeals granted plaintiffs’ request for declaratory judgment that their rights were vio-
lated and ordered that the State fulfill its mandatory duties. The court said that “to the extent that
plaintiffs can establish that defendants are not satisfying nondiscretionary obligations to perform
certain functions, they are entitled to orders directing defendants to discharge those duties.” Id.
at 541. Nowhere did the court disavow its power to order redress of ongoing constitutional vio-

lations.

Likewise in Saxton v. Carey, 44 N.Y.2d 545 (1978), in rejecting a citizen lawsuit
against the constitutionality of the budget, the Court of Appeals made clear that “[w]e do not
suggest by our decision today that the budgetary process is per se always beyond the ream of
judicial consideration. . .. The courts will always be available to resolve disputes concerning the
scope of that authority which is granted by the Constitution to the other two branches of the gov-

ernment.” 1d. at 551 (emphasis added).

And in Pataki v. New York Sate Assembly, 4 N.Y.3d 75 (2004), a dispute between the
Governor and Assembly over the executive budget, the Court of Appeals expressed its “ambiva-
lence” about resolving executive-legidative budget disputes, but the court did not say it could

not decree that the State expend funds to redress ongoing constitutional violations.

The relief that plaintiffs seek here does not require this Court to make any policy
judgment that is more properly made by the political branches. As the Court held in Larabee,
“there is no open policy issue to be resolved” among the State's politicians about the need for
judicial salary adjustments or the specific policy of restoring pay parity between New York Su-
preme Court Justices and federal district judges. Larabee II, 2008 N.Y. Slip Op. 28217, at *6.

All plaintiffs ask is for this Court to order the political branches to implement the policy they al-
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ready have determined to be appropriate but have refused to implement for reasons unrelated to
its merits. In the face of the constitutional violations that exist here, this Court has the power and
the responsibility to order the relief necessary to vindicate the independence and co-equal status
of thejudicial branch.

C. Neither the Speech or Debate Clause nor executive immunity
applieshere.

Defendants also contend that this action is barred by the Speech or Debate Clause and
by the analogous immunity enjoyed by the executive. Assem. Br. 33-42; Sen. Br. 64-103. These

arguments were rejected in Larabee and should be rejected here.

Articlel1l, Section 11 of the State Constitution grants immunity to legislators from be-
ing “questioned in any other place” based on their “speech or debate in either house of the legis-
lature.” The New York Court of Appeals has construed the scope of this privilege to comport
with the protections established in the Speech or Debate Clause in the federal Constitution. See
People v. Ohrenstein, 77 N.Y.2d 38, 54 (1990). Executive officias also enjoy this immunity
based on their performance of “legidlative functions.” Bogan v. Scott-Harris, 523 U.S. 44, 55
(1998). But this grant of immunity is not absolute. The Speech or Debate Clause does not pre-
vent the executive or legislators from being questioned about actions that are outside “the * sphere
of legitimate legidative activity.”” 1d. at 54 (quoting Tenney v. Brandhove, 341 U.S. 367, 376
(1951)); see also Urbach v. Farrell, 229 A.D.2d 275 (3d Dep’'t 1997). The Supreme Court has
also held that “[l]egidlative immunity does not . . . bar al judicial review of legidative acts.”
Powell v. McCormack, 395 U.S. 486, 503 (1969) (citing Marbury v. Madison, 5 U.S. (1 Cranch)
137 (1803)).

While rarely presented to the courts, the unique nature of a separation-of-powers chal-
lenge brought by one co-equal branch against another squarely implicates the United States Su-
preme Court’s circumscription of legislative immunity. Noting that the Speech or Debate Clause
was “not written into the Constitution simply for the personal or private benefit of Members of

Congress,” the Court stated in United Satesv. Brewster, 408 U.S. 501 (1972):
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Our speech or debate privilege was designed to preserve legidative independence,
not supremacy. Our task, therefore, isto apply the Clause in such a way asto in-
sure the independence of the legislature without altering the historic balance of
the three co-equal branches of Gover nment.

Id. at 507-08 (emphasis added); see also id. at 517 (“[ T]he shield does not extend beyond what is

necessary to preserve the integrity of the legislative process.”).

Thus, while the Speech or Debate Clause protects the independence of the Legidature,
it cannot be interpreted so broadly as to trump the separation-of-powers principle embodied in
the tripartite structure of government. The Speech or Debate Clause is just one provision in the
legidative article of the Constitution. It has never been construed to bar an action, brought by
one branch of government against another, based on the broader separation-of-powers principle
that forms the foundation of the State Constitution and guarantees the independence of the Judi-

ciary.

Recent decisions by the highest courts in two sister states demonstrate that legidlative
immunity—the Speech or Debate Clause—does not bar a separation-of-powers challenge
brought by one co-equal branch of government against another. In Office of the Governor v. Se-
lect Committee of Inquiry, 858 A.2d 709 (Conn. 2004), a House of Representatives Select Com-
mittee of Inquiry issued a subpoena for the Governor to testify before it. The Governor sued to
guash the subpoena. The Select Committee responded that under the Speech or Debate Clause
“the constitutional validity of [the] issuance of the subpoena . . . is immune from judicial re-
view.” Id. at 722. In this setting of an interbranch conflict, the Connecticut Supreme Court re-
jected the Committee's contention. It concluded that the Speech or Debate Clause protections

did not apply in an intra-branch conflict to conduct that implicates a violation of the separation of

powers:
[O]ur speech or debate clause does not immunize from judicial review a colorable
congtitutional claim, made in good faith, that the legislature has violated the sepa-
ration of powers by exceeding the bounds of its impeachment authority and,
therefore, has conducted itself outside the sphere of legitimate legidlative activity.
Id.
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The Connecticut court recognized the fundamental distinction between the legitimate
exercise of legidlative authority, and ultra vires conduct that exceeds the scope of legislative au-
thority: “[H]owever broad the legidlative prerogative regarding impeachments may be, there are
limits, and judicia review must be available in instances in which the impeaching authority has
been exceeded.” Id. at 725. The court reasoned that while the Speech or Debate Clause itself
reflects the principle of separation of powers by protecting legislative independence, “[i]t would
be paradoxical to allow the clause to be used in a manner that categorically forecloses judicial
inquiry into whether the legidature itself violated the separation of powers. Permitting the shield
to extend that far would allow the clause to swallow the very principle that it seeks to advance.”

Id.

The Connecticut court analyzed the scope of the Speech or Debate Clause within the
context of the overall Constitution. Noting that the Clause is only one provision of the Constitu-
tion’s article governing legislative powers, the court concluded that the Speech or Debate Clause
cannot be construed in a way that undermines the separation-of-powers principle that forms the
basis of the state Constitution. The court stated that the Speech or Debate Clause “cannot be
viewed . . . as categorically trumping the separation of powers provision, which forms the very
structure of our constitutional order and which governs, therefore, al three coordinate branches
of government.” Office of the Governor, 858 A.2d at 724. And the Court emphasized that “here,
a challenge to legidlative conduct [is] brought by a coequal branch of government. Indeed, we
are unaware of any speech or debate case in which the clause was held to insulate . . . legidative
[conduct] . . . that had been challenged on the basis of the separation of powers.” Id. at 726
(emphasis added).

Similarly, the Pennsylvania Supreme Court concluded that the Speech or Debate
Clause does not shield the Legidature from judicia review of conduct that seeks to undermine
the independence of the Judiciary. In Pennsylvania Sate Association of County Commissioners

v. Commonwealth, 681 A.2d 699 (Pa. 1996), plaintiffs (various entities of the executive branch)

filed a mandamus action seeking to compel the General Assembly (the legidative branch) to
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comply with the court’s prior order finding unconstitutional the statutory scheme of county fund-
ing of the judiciary and requiring enactment of a new scheme. The Legislature claimed that the
Speech and Debate Clause prohibited the lawsuit against the General Assembly, and that it insu-
lated legidlators from being questioned not only about “controversies over legislation which it

has passed, but also over the legislature’ s allegedly ‘ contumacious conduct.”” 1d. at 702.

In rejecting this claim of immunity, the Pennsylvania Supreme Court stated that “at is-
sue is the continued existence of an independent judiciary. The Speech and Debate clause does
not insulate the legislature from this court’s authority to require the legislative branch to act in
accord with the Constitution.” 1d. at 703. Noting that legislators compliance with an order to
provide adequate judicial funding was “necessary for the continued existence of the judicial
branch of government,” the court rejected the Speech and Debate Clause as a shield to suit: “If it
were, this court’s duty to interpret and enforce the Pennsylvania Constitution would be abro-
gated, thus rendering ineffective the tripartite system of government which lies at the basis of our

constitution.” Id. at 702.

Defendants attempt to distinguish these decisions of the highest courts in Connecticut
and Pennsylvania. They observe that Office of the Governor ultimately upheld the legislative
subpoena as a proper exercise of its subpoena power. But that part of the court’s ruling turns on
the specific nature of the Legislature’s impeachment authority. What is relevant to the instant
action is the fact that the court found the scope of that legislative power reviewable. The Con-
necticut Supreme Court held that, however broad the discretion given to the Legislature in its
impeachment power, the scope of that power is not shielded from judicial review by the Speech

or Debate Clause.

Defendants also suggest that Office of the Governor and Pennsylvania State Associa-
tion of County Commissioners are unique because of the underlying constitutional rights pro-
tected in each case. Office of the Governor involved the important “right of the Executive to pro-
tect itself from an abuse of the impeachment process by the Legislature,” Assem. Br. 41; Sen. Br.

79, while Pennsylvania State Association of County Commissioners concerned the judicially rec-
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ognized obligation of the Legidature “to provide ‘ adequate compensation’ to the judiciary,” As-
sem. Br. 41-42. The independent and co-equal status of the Judiciary at stake in the case at bar is
no less constitutionally urgent. Here, too, an interbranch conflict based on the Legislature’s con-
duct outside the sphere of legitimate legidlative activity threatens to undermine the historic bal-

ance of powers among the branches.

Nor are defendants’ other arguments under the Speech or Debate Clause meritorious.
Their assertion of immunity under this Clause is substantively identical to their clam to immu-
nity from judicial review of any matter committed to legisative discretion. They contend that
the court may not review any conduct related to the “give and take” of legislative activity. As
sem. Br. 37; Sen. Br. 82. They suggest that plaintiffs' linkage cause of action is merely a con-
cern over legidlators' alleged bad faith, motives, and intent in docket management and legislative
horse-trading, conduct for which legislators are “absolutely immune.” Assem. Br. 34; see also
Sen. Br. 82, 86-97. But this argument already has been considered and rejected by the Court in
LarabeeIl. The Court concluded that while the “legidlative process often involves trade-offs and
compromises,” the political branches use of “judicia pay as a pawn in dealing with the unre-
solved political issue of legislative compensation . . . is an abuse of power . . . and constitutes an
unconstitutional interference upon the independence of the judiciary.” Larabee II, 2008 N.Y.

Slip Op. 28217, at *4, *8.

Defendants seek to characterize this lawsuit as one concerned merely with “the con-
sideration and passage or rejection of proposed legidation,” Assem. Br. 35 (quoting Gravel v.
United States, 408 U.S. 606, 625 (1972)); see also Sen. Br. 85, or with “the privilege covering
the party’ s individual conferences,” Sen. Br. 85. Larabee Il rejected these assertions of legisla-
tive immunity on the issue of linkage, and the same rationale dispels such arguments by defen-
dants with regard to adequacy and discrimination. Contrary to defendants’ suggestion, this suit
was not commenced “to isolate one single bill . . . to be handled in a Utopian pristine fashion.”
Sen. Br. 88. It is the cumulative record of the political branches undisputed conduct—as the

Court recognized in Larabee II—that grounds plaintiffs causes of action for violations of the
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State Constitution. At issue is the political branches conduct that falls outside the legitimate
sphere of legidlative activity by threatening to undermine “the historic balance of the three co-

egual branches of Government.” Brewster, 408 U.S. at 508.

Defendants' reliance on Straniere v. Slver, 637 N.Y.S.2d 982, 986 (3d Dep't), aff'd
89 N.Y.2d 825 (1996), is unavailing. See Assem. Br. 39; Sen. Br. 67 n.20. In Sraniere, the
Third Department held that in an action brought by a private party the court may not “strip acts
taken in the legidative process of their constitutional immunity by finding that the acts are sub-
stantively illegal or unconstitutional.” 1d. This case is not brought by a private party. It is
brought by an independent branch of government. Claims of the improper exercise of legidlative
authority—"because of its adverse collateral consequences on the constitutional rights’ of pri-
vate parties—"are poles apart” from the Judiciary’s assertion that defendants' authority to set
judicial compensation does not extend to permitting the separation of powers to be violated and
the independence of the Judiciary to be undermined. Office of the Governor, 858 A.2d at 726
(emphasis added). Also, unlike Sraniere, which involved whether a home rule message was re-
quired before the Legislature could act, the claim here—that defendants have violated the separa-
tion of powers and invaded the independence of the judicial branch—involves conduct which

falls outside the “ sphere of legitimate legidative activity.” Straniere, 637 N.Y.S.2d at 985.

Finally, in claiming immunity for the Senate and Assembly, see Sen. Br. 99, defen-
dants cite Kessell v. Purcell, 119 Misc. 2d 449, 450 (Sup. Ct. Nassau Co. 1983). Inthat case, the
court dismissed an Article 78 proceeding against the Legislature because the State’s authoriza-
tion of alocal sales tax was within the “sphere of legitimate legidative activity.” This decision
merely restates the undisputed standard for Speech or Debate Clause immunity described above.
The same is true in the cases in the other jurisdictions referred to by defendants. See Sen. Br.
100-102. Thisreiteration of the undisputed threshold for Speech or Debate Clause immunity of -
fers no support for dismissal of the Senate or Assembly, who are charged with acting beyond the

sphere of legitimate legidative activity.
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POINT |11

DEFENDANTS VARIOUS PROCEDURAL OBJECTIONS
ARE WITHOUT MERIT.

Defendants lodge a host of procedural challenges to the claims asserted here. None
have merit.

A. The Chief Judge and the Judiciary have capacity
and standing to prosecute this action.

In Larabee, the defendants argued that the four plaintiff judges could not sue because
they were “persons suing in their individual capacities, not in their official capacities as judges or
on behalf of the judicial branch of government.” Defs. Mem. of Law in Opp. to Mot. for Sum-
mary Judgment at 14, Larabee v. Governor, Index No. 112301/07 (Sup. Ct. N.Y. Co. filed Apr.
29, 2008). Here they argue that neither the Chief Judge in her officia capacity, nor the judicial
branch may sue. Assem. Br. 46-48; Sen. Br. 103-08. Apparently, the defendants’ position is that
no one has capacity or standing to sue to vindicate the constitutional interests of the judicial

branch here. That position iswrong.

Capacity. In Community Board 7 v. Schaffer, 84 N.Y.2d 148, 152 (1994), invoked by
the Senate (Sen. Br. 104), the issue was whether a community board established by the New
York City Charter could sue. The case addressed the capacity to sue of “[glovernmental entities
created by legidative enactment.” 1d. at 155 (emphasis added). These entities, the Court of Ap-
peals held, “present similar capacity problems’ to those raised by “business corporations’ be-
cause they are “artificial creatures of statute.” As*“such . . . [they] have neither an inherent nor a
common-law right to sue.” Id. at 155-56 (emphasis added). Y et even with such purely statutory
creations, the court held that there need not “‘in every instance . . . be express legidative author-
ity’” for there to be power to sue. Id. at 156. “[P]rovided .. . ‘thereis no clear legidative intent
negating review,’” “‘capacity to sue may also be inferred as a ‘necessary implication from [the
agency’s|] power[s] and responsibilit[ies].”” Id. (quoting City of New York v. City Civil Serv.
Comm’'n, 60 N.Y.2d 436, 443-45 (1983)). Even with “artificial creatures of statute,” all it takes
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to establish capacity to sueis for the plaintiff to have “‘functional responsibility within the zone
of interest to be protected.”” 1d. (quoting City of New York v. City Civil Serv. Comm’'n, 60
N.Y.2d at 445).

The office of the Chief Judge and the Unified Court System are not artificial creatures
of statute. They are created by the Constitution itself, and their capacity to sue inheres in the
Congtitution. Article VI, Section 1 provides that “[t]here shall be a unified court system for the
state.” Article VI, Section 28 provides that “[t]he chief judge of the court of appeals shall be the
chief judge of the state of New York and shall be the chief judicial officer of the unified court
system.” Having been established by the Constitution, they have capacity to sue to vindicate the
constitutional interests of the judicial branch. But even if the test for statutory officers and agen-
cies were applied here, the plaintiffs would still pass: the Chief Judge and the Unified Court
System have “functional responsibility for the zone of interest to be protected” here—namely,

the independence of the Judicial Branch.

Nothing in Slver v. Pataki, 96 N.Y.2d 532, 538 (2001), relied upon by the Senate
(Sen. Br. 105-07), holds or suggests that the Chief Judge lacks capacity to sue here. The Court
of Appeals held that Speaker Silver could sue in his official capacity as an individual legislator,
but could not bring suit on behalf of the Assembly as a body. The court so held because the
Constitution does not give the Speaker any broad duties over the Assembly. 96 N.Y.2d at 538.
It says little more than that “the assembly shall choose a speaker,” N.Y. ConsT. art. I11, 89,
which is not enough to infer any inherent power to represent the Assembly. Even his “express
statutory powers are circumscribed’—again, not “enough to confer on the Speaker any special
implied authority to seek judicial review on behalf of the interests of the Assembly in general.”
96 N.Y.2d at 538.

By contrast, the Chief Judge’s legal authority over the judicial branch is far broader—
and it is expressly conferred by the Constitution, not merely by statute. Article VI, Section 28
not only makes her “the chief judge of the state” and “chief judicial officer of the unified court

system,” but also gives her the power to “appoint a chief administrator of the courts.” N.Y.
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ConstT. art. VI, 8 28(a). Of course, it is “[t]he chief administrator [who] shall supervise the ad-
ministration and operation of the unified court system.” Id. § 28(b). But the chief administrator
only does that “on behalf of the chief judge,” id. (emphasis added), and “servel[s] at the pleasure
of the chief judge,” id. 8§ 28(a) (emphasis added). And the Constitution provides that the chief
administrator only “shall have such powers and duties as may be delegated to him or her by the
chief judge and such additional powers and duties as may be provided by law.” 1d. § 28(b) (em-
phasis added). These provisions, and others, give the Chief Judge substantial authority—express
constitutional authority—for the operation and well-being of the judicial branch. Asaresult, the
Chief Judge has the capacity to sue here, just as she and her predecessors have sued in the past,
just as the Chief Administrative Judge and her predecessors have sued in the past, and, indeed,

just as they have been subject to suit in the past.™

Sanding. Defendants’ lack-of-standing argument fares no better. Standing doctrineis
“designed to ensure that the party seeking relief has a sufficiently cognizable stake in the out-
come so as to ‘cast[] the dispute “in aform traditionally capable of judicial resolution.”’” Com-
munity Bd. 7, 84 N.Y.2d at 154-55 (quoting Society of Plastics Indus., Inc. v. County of Suffolk,
77 N.Y.2d 761, 772 (1991) (quoting Schlesinger v. Reservists Comm. to Stop the War, 418 U.S.
208, 220-21 (1974))). The requirements of standing are “closely aligned with [the courts'] pol-
icy not to render advisory opinions,” and are based upon “‘judicial experience of centuries, here
and elsewhere, for believing that the hard, confining, and yet enlarging context of areal contro-

versy leads to sounder and more enduring judgments.’” Society of Plastics, 77 N.Y.2d at 772-73

9 See eg., Inre Unified Court Sys., 58 N.Y.2d 876, 878 (1983) (ruling for plaintiff Unified Court Sys-
tem in suit challenging financial obligations imposed by the State Department of Labor’s Division of Un-
employment Insurance); Morgenthau v. Cooke, 56 N.Y.2d 24, 38 (1982) (resolving action against the
Chief Judge in his officia capacity); Ponterio v. Kaye, 25 A.D.3d 865, 870 (3rd Dep’t 2006) (rejecting
claim brought by former judge against the Chief Judge, Chief Administrative Judge, and Administrative
Board of the Courts), leave to appeal denied, 6 N.Y.3d 714 (2006); Lippman v. Pub. Employment Rela-
tions Bd., 296 A.D.2d 199, 211 (3d Dep’'t 2002) (granting plaintiff Chief Administrative Judge's petition
to annul determination of Public Employment Relations Board); see also Wachtler v. Cuomo, No. 91-CV-
1235, 1991 WL 249892, at *4 (N.D.N.Y. Nov. 21, 1991) (remanding to Supreme Court, Albany County
of an action by the Chief Judge and Chief Administrative Judge, on behalf of the Judiciary, against the
Governor, the Temporary President of the Senate, the Speaker of the Assembly and the Legidlature).
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(quoting ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT

THE BAR OF PoLITICS 115 (1962)).

It would beggar belief to suggest that a real controversy is lacking here, or that the
Court is being asked to deliver merely an advisory view of the facts and the Constitution. And
indeed, the Chief Judge and the Unified Court System here easily meet the requirement of stand-
ing. For in suing to protect the interests and the independence of the Judicial Branch, they have
plainly alleged “an injury in fact—an actual legal stake in the matter being adjudicated,” and
their “injury in fact . . . falls within [their] zone of interest.” Slver v. Pataki, 96 N.Y.2d at 539.
The courts of this State have long recognized that a public officer must have standing to initiate
litigation to enforce the Constitution when the aleged violation at issue affects the office or
agency with which she is entrusted. See, e.g., Morgenthau v. Cooke, 56 N.Y.2d 24, 30 (1982)
(upholding, based on his duty to prosecute in the courts, the District Attorney’s capacity to sue
the Chief Judge for improper assignment of judges); Graziano v. County of Albany, 3 N.Y.3d
475, 481-82 (2004) (affirming election commissioner’ s capacity to challenge unequal representa-

tion of political party membersin county board of elections staff).

The standing of the Judiciary was recently sustained when far less was at stake. A lo-
cal law had purported to create an alternative adjudication bureau to hear and to determine zon-
ing violations. Alleging a violation of the separation of powers, the Chief Administrative Judge
and the UCS intervened as plaintiffs; the defendant town challenged their standing. Standing

was upheld:

The UCS clearly has standing and an interest in insuring that alocal law does not
usurp the exclusive authority to hear and determine cases or impede the power of
the Courts as a co-equal branch of government or constitutionally deprive the
Court of its powers. . . . [T]he plaintiff[] UCS [is] within the zone of interest to
test the constitutionality of the [local law] . . .. Accordingly, the Town’s motion
to dismiss. . . the actions on the grounds of standing isdenied in its entirety.

Greens at Half Hollow, LLC v. Town of Huntington, 15 Misc. 3d 415, 417 (Sup. Ct. Suff. Co.
2006).
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Defendants cite an organizational standing case, Dental Society v. Carey, 61 N.Y.2d
330, 333-34 (1984), to argue that the UCS has no standing because “[i]t has no members.” As-
sem. Br. 47. But the fact that the UCS has no members is precisely why private organizational
standing cases do not apply here. The constitutionally-established third branch of the State gov-
ernment is not “an organization such as’ a dentists' club, Dental Society, 61 N.Y.2d at 333, and
defendants cite no authority suggesting it should be treated as though it were. Nor can defen-
dants support their assertions that “the gravamen of the action concerns only the salaries paid to
judges in their individual capacities’ and “[t]he interests of the Unified Court System do not in-
volve judicial compensation levels at all.” Assem. Br. at 12, 47. The answer to that is a short
one, too: the Constitution protects judicial pay “not as a private grant, but as a limitation im-
posed in the public interest.” O’ Donoghue v. United Sates, 289 U.S. 516, 533 (1933) (emphasis
added).

Asthis Court has put it, “[t]he People of the State of New Y ork are entitled to an inde-
pendent judiciary” and “any improper interference” with that independence “not only adversely
affects the judges, but is repugnant to our tripartite form of government and the liberties intended
to be secured thereby.” Larabee Il, 2008 N.Y. Slip Op. 28217, at *7. This public interest in the
independence of the Judiciary falls well within the zone that the Chief Judge and the UCS have

the capacity and standing—indeed, the duty and obligation—to protect.

B. All of the defendants are proper defendants.

Next defendants argue that only the State of New York can be sued here. They say
that because the State is the only party that can be compelled by the Court to make the necessary
payments to adjust judicial pay, only the State is an appropriate party in this action. Assem. Br.
48; Sen. Br. 138. No such rule exists. As a general matter, a plaintiff may sue any person
“against whom there is asserted any right to relief jointly, severally, or in the alternative, arising
out of the same transaction, occurrence, or series of transaction or occurrences.” CPLR 1002(b).
And in the specific situation here—an action alleging unconstitutional conduct—all a plaintiff

need do is to plead a “sufficient nexus’ between a defendant and the alleged unconstitutional
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conduct of the State. New York County Lawyers Ass n v. Pataki, 188 Misc. 2d 776, 787 (Sup.
Ct. N.Y. Co. 2001), aff'd, 294 A.D.2d 69 (1st Dep’t 2002).

Plaintiffs have done that here. They have aleged that each of the defendants—
including the Governor, Speaker Silver, Senator Bruno, and both chambers of the Legislature—
have been directly involved in the unconstitutional conduct and that all, acting together, have the
power to remedy it. Plaintiffs have aright to relief against al defendants, including a declaration
that all violated the Constitution and an injunction requiring them to remedy the situation. And
so al of the defendants may be joined. See, e.g., Felder v. Foster, 71 A.D.2d 71, 75 (4th Dep’t
1979) (finding in a budget suit against county legislature that the county manager and the county
social services director were also “necessary and proper parties’ based on their administrative
responsibilities and implementation of a program subject to the legislature’'s budgetary cut);
Brooklyn Sch. for Special Children v. Crew, No. 96 Civ. 5014 LAP, 1997 WL 539775, at *14
(S.D.N.Y. Aug. 28, 1997) (finding agencies and officials of the City and State of New York, as
well as the City and State itself, were properly joined as parties in action seeking declaratory,
injunctive, and ancillary monetary relief for statutory and constitutional violations concerning

reimbursement of children’s education services).

The cases cited by defendants do not support their position. For example, the court in
Cass v. Sate, 58 N.Y.2d 460 (1983), cited in Assem. Br. 48, held that “the State is a proper
party” defendant in a declaratory judgment action challenging a statute’s constitutionality—not
that the State is the only proper party defendant. Id. at 463 (emphasis added). The opinion of the
Court of Appeals actually refers to “the State as well as the other defendants.” 1d. at 464 (em-
phasis added). As to these other defendants, the Appellate Division’s opinion held that they

were proper parties defendant:

Both the Comptroller and the Chief Administrator of the Courts are public offi-
cers charged by plaintiffs with making alegedly unconstitutional disbursements
of State funds pursuant to the Unified Court Budget Act, and, such being the case,
they are proper defendants in these declaratory judgment actions.
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Cass v. Sate, 88 A.D.2d 305, 308 (3d Dep't 1982), modified on other grounds, 58 N.Y.2d 460
(1983) (emphasis added). On this point, Court of Appeals affirmed. 58 N.Y.2d at 464 (ordering
that jurisdictional dismissal of the State should be reversed but that “otherwise the order should
be affirmed”).™*

New Y ork courts have allowed declaratory judgment actions to proceed against defen-
dants other than the State on numerous occasions. In the case at bar the defendants, other than
the Governor, are collaterally estopped as a result of Larabee |, where this Court, after it dis-
missed the Governor, stated that “[t]here is no dispute that the remaining defendants (the State of
New York, the Senate and the Assembly) are proper parties,” alowed the lawsuit to proceed
against them, and entered judgment against them. 19 Misc. 3d at 239; accord, e.g., Dillenburg v.
Sate, 18 Misc. 3d 789, 795-96 (Sup. Ct. Chautauqua Co. 2007) (entering declaratory judgment
against the State, the Governor, the Legidlature, Speaker Silver, Senator Bruno, and the Comp-
troller); Courtroom Television Network, LLC v. Sate, 1 Misc. 3d 328, 329 n.1 (Sup. Ct. N.Y. Co.
2003), aff'd, 8 A.D.3d 164 (1st Dep't 2004) (finding district attorney was appropriate party in
declaratory judgment action that also named the State, the Governor, and the State Attorney
General, because district attorney had the power to enforce the challenged statute); Schulz v.
Sate, 152 Misc. 2d 589, 596 (Sup. Ct. Albany Co. 1991) (allowing declaratory judgment action
to proceed against the State, the Governor, the Legidature, the Speaker of the Assembly, the
President of the Senate, and others).

C. Plaintiffs' claimsarejusticiable.

As for defendants protestations that this case is nonjusticiable (Assem. Br. 37-38;

Sen. Br. 15-63), one need only look to this Court’s decision in Larabee. This Court rightly con-

" Nor do New York County Lawyers Ass n v. Pataki, 188 Misc. 2d 787, and Antonetty v. Cuomo, 131
Misc. 2d 1041 (Sup. Ct. Bronx Co. 1986), cited in Assem. Br. 49, support defendants. In New York
County Lawyers Association, the Court dismissed the Governor because “he play[ed] no role in the im-
plementation of the statutes’ at issue. 188 Misc. 2d at 787. And in Antonetty, the court similarly dis-
missed the Governor because he “had no legal authority” over the Urban Development Corporation’s
challenged decision to dedicate apark. 131 Misc. 2d at 1045.
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cluded there that the high stakes in this interbranch conflict do not absolve the Judiciary of its
duty “to say what the law is,” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). See
Larabee |, 19 Misc. 3d at 233. Defendants' justiciability challenge, particularly their invocation
of the political-question doctrine, asserts that the political branches are immunized from judicial
review of any budgetary matter committed to the discretion of the political branches, even those
that implicate or transgress limitations enshrined in the Constitution. Defendants assert that
“[@]cts of the Executive and the Legislative branch in the exercise of their purely political func-

tion are beyond the court’ s power of review.” Sen. Br. 19.

But that proposition defies precedent involving clashes of the branches of government.
“The fact that [a] case may have political overtones, involve public policy, or possibly touch
upon executive or legidlative functions does not negate its justiciability.” New York County
Lawyers Ass'n v. Pataki, 188 Misc. 2d at 779. As the Court of Appeals has concluded, “Our
precedents are firm that the courts will always be available to resolve disputes concerning the
scope of that authority which is granted by the Constitution to the other two branches of the gov-
ernment.” King v. Cuomo, 81 N.Y.2d 247, 251 (1993) (emphasis added); see also, e.g., Klos-
termann v. Cuomo, 61 N.Y.2d at 531 (interpreting political branches statutorily created obliga-

tions concerning people with mental illnesses).

Contrary to the argument that review of the political branches conduct is nonjusticia-
ble, this Court already has recognized that plaintiffs do not seek to reorder legidative priorities or
the discretionary allocation of resources. Rather, the case at bar seeks to vindicate the constitu-
tional separation of powers, which protects the Judiciary’s status as a co-equa branch of gov-

ernment:

While clearly the legidative process involves tradeoffs and compromises on a
myriad of political issues, to continue to deprive the third, supposedly coequal
branch of government with a pay adjustment, on which there is no policy dispute,
for nearly a decade does raise an issue as to whether the two other branches have
abused their power, and thus unconstitutionally interfered with the independence
of thejudiciary.

Larabeel, 19 Misc. 3d at 233. Like Larabee, this caseisjusticiable.
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D. Neither Larabee nor Maron require a dismissal or
stay of thisaction under CPLR 3211(a)(4).

The defendants also move to dismiss or stay this action on the ground that “two prior
pending actions, brought by other judges in their individual capacities, have aready demanded
the same relief.” Assem. Br. 31; accord Sen. Br. 116-17 (citing CPLR 3211(a)(4)). But CPLR
3211(a)(4), which is discretionary in any event, alows dismissal only when “there is another ac-
tion pending between the same parties for the same cause[s] of action.” (Emphasis added.) And
as the courts long have held, actions for declaratory judgment should be dismissed only when
“[a]ll the parties in [the] action are partiesin the prior action.” E.g., Storer v. Ripley, 283 A.D.
973, 973 (2d Dep't 1954) (emphasis added). “Only where there is a complete identity of the par-
ties, cause[s] of action and remedy should a stay be granted.” Congress Factors Corp. v.
Meinhard Commercial Corp., 129 Misc. 2d 726, 730 (Sup. Ct. N.Y. Co. 1985) (emphasis added).
The cases cited by defendants reflect these rules. See, e.g., Canadian Imperial Bank of Com-
merce v. Canada Life Assurance Co., 352 N.Y.S.2d 203, 204 (1st Dep’'t 1974) (dismissing action
because pending action implicates “al the factual and legal issues’ between same plaintiff and
defendant); Bradford v. Brooklyn Trust Co., 56 N.Y.S.2d 379 (1st Dep’t 1945) (finding identical

claims, relief, and “identity of partiesin both actions”).

No such complete identity of parties, claims, and relief exists here. Inthe Larabee and
Maron cases, various individual judges sued in their individual capacities for salaries due them
personally; here the Chief Judge sues in her official capacity, along with the Judiciary itself, to
remedy constitutional violations that threaten the independence and co-equal status of the courts.
The claims are different; neither Maron nor Larabee asserted either a separation-of-powers claim
for inadequacy of judicial compensation, or a discrimination claim under the Compensation
Clause. And the declaratory and injunctive relief differs materially from that sought in the other

actions.



E. Thisaction was properly brought in Supreme
Court, and not in the Court of Claims.

Finally, the Senate defendants claim that this action should have been brought in the
Court of Claims. Sen. Br. 114-16. They arewrong. The Court of Claimsis the exclusive forum
for civil litigation seeking damages against the State of New York. See L. 1929, ch. 467; N.Y.
CoNstT. art. VI, 8 9; Schaffer v. Evans, 57 N.Y.2d 992 (1982). But thisis not an action for dam-
ages. It is an action for declaratory and injunctive relief, and is properly brought in Supreme

Court.

As the Court of Appeals has ruled, “[i]t is settled . . . that a declaratory judgment ac-
tion in the Supreme Court is an appropriate vehicle for challenging the constitutionality of a stat-
ute” and that “the State is a proper party to such an action because of its obvious interest in and
right to be heard on matters concerning the constitutionality of its statutes.” Cassv. Sate, 58
N.Y.2d 460, 463 (1983). And it isequally well-settled that actions for declaratory and injunctive
relief, even where the expenditure of funds may be necessary, are not actions for damages. In
Kendall v. Evans, 100 A.D.2d 508 (2d Dep’t 1984), for example, a city judge challenged the dis-
parity between his pay and that of judges in other parts of the state and sought declaratory relief
as well as pay adjustments retroactive to the beginning of the allegedly unconstitutional conduct.
The judge later retired, which mooted the prospective claim for declaratory relief, which left only
the claim for retrospective monetary payments. Special Term dismissed the case for want of
subject-matter jurisdiction, holding that “the issue of retroactive relief was properly one for the

Court of Claims.” Id. at 508.

The Second Department reversed and held that jurisdiction was proper in Supreme
Court. The Supreme Court retained jurisdiction over the claim for monetary relief because
“Plaintiff’s claim for retroactive relief was ancillary to, and dependent upon, a favorable judg-
ment on the issue of the statute’s constitutionality. . .. In such actions ancillary relief in the
form of a money judgment may be granted.” Id. at 508-09; accord, e.g., Anderson v. County of
Suffolk, 97 A.D.2d 448, 449 (2d Dep't 1983) (upholding Supreme Court’s jurisdiction to hear
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suit because plaintiffs “demand for retroactive salary payments is incidental to” the primary re-
lief of an order redressing defendants unconstitutional conduct); cf. Milliken v. Bradley, 433
U.S. 267, 289-90 (1977) (holding that costs to an injunction to remedy school segregation are not
damages).

In accordance with this settled case law, this Court has consistently exercised jurisdic-
tion in many cases—cases such as Larabee and New York County Lawyers Association—that
potentially or actually involved the State's remedial expenditure of funds. This Court, not the

Court of Claims, is the proper court to hear this case.™

12

The one case upon which the Senate defendants rely, Thaler v. Sate, 79 Misc. 2d 621, 622 (N.Y. Ct.
Cl. 1974), cited in Sen. Br. 116, held only that a claim of an individual judge limited to back pay owed to
him is a damages action that must be heard in the Court of Claims.
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Conclusion

It is respectfully submitted that defendants’ motions to dismiss pursuant to CPLR Rule
3211(a) should be denied, and that, under CPLR Rules 3211(c) and 3212(b), summary judgment

in favor of plaintiffs should be granted on all of plaintiffs’ causes of action.

Dated: New York, New York

July 9, 2008
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