
JUSTIFICATION: 

USE OF  PHYSICAL FORCE 

IN DEFENSE OF A PERSON

IN KIDNAPPING, RAPE, CRIMINAL 

SEXUAL ACT, OR ROBBERY 

PENAL LAW 35.15 (2) (b)

______________________

NOTE: This charge should precede the reading of the
elements of the charged crime, and then, the final element
of the crime charged should read as follows:

“and, #.  That the defendant was not justified.” 1

_____________________

[With respect to count(s) (specify),] [T]he defendant has
raised the defense of justification, also known as self defense.  The
defendant, however, is not required to prove that he/she was
justified.  The People are required to prove beyond a reasonable
doubt that the defendant was not justified.

I will now explain our law's definition of the defense of
justification as it applies to this case.2

 
Under our law, a person may use deadly physical force upon

another individual when, and to the extent that, he/she reasonably
believes it to be necessary to defend himself/herself [or someone
else] from what he/she reasonably believes to be the use or
imminent use of unlawful physical force by such individual, and
when he/she reasonably believes that the other individual is
committing or attempting to commit a [kidnapping, forcible rape,
forcible criminal sexual act or robbery.] 3

Some of the terms used in this definition have their own
special meaning in our law.  I will now give you the meaning of the
following terms: "deadly physical force,” "reasonably believes," 
“attempt to commit a crime” and [“kidnapping,” “forcible rape,”
“forcible criminal sexual act” or “robbery”].  



DEADLY PHYSICAL FORCE  means  physical force which, 
under the circumstances in which it is used, is readily capable of
causing death or other serious physical injury.4   

[Serious physical injury means impairment of a
person's physical condition which creates a substantial risk
of death, or which causes death or serious and protracted
disfigurement, protracted impairment of health or protracted
loss or impairment of the function of any bodily organ.5]

The determination of whether a person REASONABLY
BELIEVES a certain circumstance to be true requires the
application of a two-part test.6  That test applies to this case in the
following way:

First, the defendant must have actually believed that
(specify) was using or was about to use unlawful physical force
against him/her [or someone else]; that the defendant's own use
of deadly physical force was necessary to defend himself/herself
[or someone else] from it; and that (specify) was committing or
attempting to commit a [kidnapping, forcible rape, forcible criminal
sexual act or robbery].  

Second, a "reasonable person" in the defendant's position,
knowing what the defendant knew and being in the same
circumstances, would have had those same beliefs.

Thus, under our law of justification, it is not sufficient that the
defendant honestly believed in his/her own mind that he/she was
faced with defending himself/herself [or someone else] against the
use or imminent use of unlawful physical force from an individual
committing or attempting to commit a [kidnapping, forcible rape,
forcible criminal sexual act or robbery].  An honest belief, no matter
how genuine or sincere, may yet be unreasonable.  

To have been justified in the use of deadly physical force, 
the defendant must have honestly believed that it was  necessary
to defend himself/herself [or someone else] from what he/she
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honestly believed to be the use or imminent use of unlawful
physical force by (specify), that (specify) was committing or
attempting to commit a [kidnapping, forcible rape, forcible criminal
sexual act or robbery], and that a "reasonable person" in the
defendant's position, knowing what the defendant knew and being
in the same circumstances, would have believed that too.  

On the question of whether  the defendant did reasonably
believe these circumstances to be true, it does not matter that the
defendant was or may have been mistaken in his/her belief;
provided that such belief was both honestly held and reasonable.

I will now define for you: [specify the definition of the attempt
to commit a crime and relevant offense(s) using the appropriate
CJI2d charge or Penal Law language.]

The People are required to prove beyond a reasonable doubt
that the defendant was not justified.  It is thus an element of [each]
count [specify] that the defendant was not justified.  As a result, if
you find that the People have failed to prove beyond a reasonable
doubt that the defendant was not justified, then you must find the
defendant not guilty of  [all] count(s) [specify].7

_____________________
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