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March 24, 2014
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Hon. Michael V. Coccoma

FROM: John W. McConnell

Paul McDonnell

SUBJECT: New Legislation Regarding Probation Terms and
Probation Reports for Certain Negotiated Pleas in NYC

On January 10, 2014, Governor Cuomo signed legislation modifying the authorized term
of probationa court may set when sentencing a defendant upon conviction for certain
misdemeanors and felonies (L. 2013, c. 556; Exh. A). In his approval memo, the Governor
identified several procedural due process defects in the legislation, which the Legislature agreed
to cure in a chapter amendment. On March 17, the Governor signed that amendment into law (L.
2014, c. 17; Exh. B). This memorandum briefly describes the new law as amended.

The law amends Penal Law Article 65 to authorize a court to impose a term of3,4 or 5
years probation on qualifying felony cases, replacing the previous requirement of a fixed 5-year
term (PL §65.00(3)(a)(i)).' For qualifying class A misdemeanors (PL § 65.00(3)(a)(ii))2 and
unclassified misdemeanors, it authorizes a probation term of 2 or 3 years instead of the previous
fixed 3-year term. The law has no effect on cases where a 1-year fixed term of probation is
currently authorized.

'The following felonies are expressly excluded from the new sentencing provisions: class A-II
drug felonies, class B second felony drug offenses, sexual assault felonies(defined as crimes arising
under PL Art. 130 or Art. 263, felony incest, or attempts to commit such crimes) and criminal sale of a
controlled substance to a child (PL § 220.48).

2The law expressly excludes misdemeanor sexual assaults, which require a fixed 6-year probation
term.



The new law also allows a court to subsequently modify the shortened term of probation,
following a violation hearingunder CPL 410.70, without revoking the original sentence and
imposing a new sentence. Instead, where a court sustains a violation of probation, it may extend
the period of probation up to the maximum term that was authorized under the original sentence.
However, in calculating the new period of probation, a defendant receives credit for time during
which he or she was supervised under the original term (prior to any declaration of delinquency)
and for time spent in custody in connection with the violation proceedings.

Finally, the law amends CPL 390.20 to no longerrequire a probationreport for sentences
in New York City where, with the consent ofthe court, the parties have agreed upon a sentence
of imprisonmentof 365 days or less (i.e., a sentence to a local jail facility).

Effective Date

The law applies to offenses committed on or after January 10,2014 ("the date this act
shall have become a law" - L. 2014, c. 17, § 4, amending L. 2013, c. 556, § 7), and to offenses
committed before that date where the sentencehas not yet been imposed. The elimination of
mandatory probation reports for certain negotiated sentences in New York City will become
effective on April 10,2014.

Please distribute this memorandum to all judges exercising criminal jurisdiction. Any
questionsregarding this matter should be referred to Paul McDonnell in Counsel's Office at (212)
428-2150.

cc: Hon. A. Gail Prudenti

Hon. Lawrence K. Marks

Hon. Barry Kamins
Ronald Younkins

Administrative Judges
Maria Logus, Esq.
Maria Barrington
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STATE OF NEW YORK

4664--A

2013-2014 Regular Sessions

IN SENATE

April 17, 2013

Introduced by Sen. GOLDEN -- read twice and ordered printed, and when
printed to be committed to the Committee on Codes -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee

AN ACT to amend the penal law and the criminal procedure law, in
relation to establishing terms .of probation sentences and revocations
thereof under certain circumstances; and to amend the criminal proce
dure law, in relation to pre-sentence investigations and written
reports thereon in any city having a population of one million or more

The People of the State of New York, represented in Senate and Assem

bly, do enact as follows;

1 Section 1. Subparagraph (i) of paragraph (a) of subdivision 3 of
2 section 65.00 of the penal law, as amended by section 20 of part AAA of
3 chapter 56 of the laws of 2009, is amended to read as follows:
4 (i) For a felony, other than a class A-II felony defined in article
5 two hundred twenty of this chapter or the class B felony defined in
6 section 220.48 of this chapter, or any other class B felony defined in
7 article two hundred twenty of this chapter committed by a second felony
8 drug offender, or a sexual assault, the period of probation shall be a
9 term of three, four or five years;

10 § 2. Subparagraph (i) of paragraph (b) of subdivision 3 of section
11 65.00 of the penal law, as amended by chapter 264 of the laws of 2003,
12 is amended to read as follows:

13 (i) For a class A misdemeanor, other than a sexual assault, the period
14 of probation shall be a term of two or three years;
15 § 3. Paragraph (d) of subdivision 3 of section 65.00 of the penal law,
16 as amended by chapter 264 of the laws of 2003, is amended to read as
17 follows:

18 (d) For an unclassified misdemeanor, the period of probation shall be
19 a term of two or three years if the authorized sentence of imprisonment

EXPLANATION--Matter in italics (underscored) is new; matter in brackets

[—] is old law to be omitted.
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S. 4664--A 2

1 is in excess of three months, otherwise the period of probation shall be
2 one year.

3 § 4. Subdivision 4 of section 65.00 of the penal law is renumbered
4 subdivision 5 and a new subdivision 4 is added to read as follows:

5 4. If during the periods of probation referenced in subparagraph (i)

6 of paragraph (a), subparagraph (i) of paragraph (b) and paragraph (d) of

7 subdivision three of this section an alleged violation is sustained and

8 the court continues or modifies the sentence, the court may extend the

9 remaining period of probation up to the maximum term authorized by this

10 section.

11 § 5. Subdivision 5 of section 410.70 of the criminal procedure law, as
12 amended by chapter 112 of the laws of 1985, is amended to read as

13 follows:

14 5. Revocation; modification; continuation. At the conclusion of the

15 hearing the court may revoke, continue or modify the sentence of

16 probation or conditional discharge. Where the court revokes the
17 sentence, it must impose sentence as specified in subdivisions three and
18 four of section 60.01 of the penal law. Where the court continues or
19 modifies the sentence, it must vacate the declaration of delinquency and
20 direct that the defendant be released. If the alleged violation is
21 sustained and the court continues or modifies the sentence, it may
22 extend the sentence up to the period of interruption specified in subdi-
23 vision two of section 65.15 of the penal law, but any time spent in
24 custody in any correctional institution pursuant to section 410.60 of
25 this article shall be credited against the term of the sentence.
26 Provided further, where the alleged violation is sustained and the court

27 continues or modifies the sentence, the court may also extend the

28 remaining period of probation up to the maximum term authorized by

29 section 65.00 of the penal law.

30 § 6. Section 390.20 of the criminal procedure law is amended by adding
31 a new subdivision 5 to read as follows:

32 5. Negotiated sentence of imprisonment. In any city having a popu-
33 lation of one million or more and notwithstanding the provisions of
34 subdivision one or two of this section, a pre-sentence investigation and
35 written report thereon shall not be reguired where a negotiated sentence
36 of imprisonment for a term of three hundred sixty-five days or less has
37 been mutually agreed upon by the parties with consent of the judge, as a
38 result of a conviction or revocation of a sentence of probation.

39 § 7. This act shall take effect immediately; provided, however, that
40 sections one through five of this act shall apply to offenses committed
41 on or after the date this act shall have become a law, and shall also
42 apply to offenses committed before such date, where the sentence upon
43 conviction for such offense has not yet been imposed; and provided,
44 further, that section six of this act shall take effect on the ninetieth
45 day after it shall have become a law.
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BILL NUMBER: S4664A

SPONSOR: GOLDEN

NEW YORK STATE SENATE

INTRODUCER'S MEMORANDUM IN SUPPORT

submitted in accordance with Senate Rule VI. Sec 1

TITLE OF BILL: An act to amend the penal law and the criminal proce
dure law, in relation to establishing terms of probation sentences and
revocations thereof under certain circumstances; and to amend the crimi

nal procedure law, in relation to pre-sentence investigations and writ
ten reports thereon in any city having a population of one million or
more

SUMMARY OF PROVISIONS:

Section 1 of the bill would amend Penal Law ("PL") § 65.00(3)(a)(1) to

provide the court with the discretion to impose a probation term of
three, four or five years for a felony. This would only apply to felo
nies other than (1) Class A-II felonies defined in PL Article 220; (2)
the Class P felony defined in PL § 220.48; (3) any other Class B felony
defined in PL Article 220 committed by a second felony drug offender; or
(4) any felony involving a sexual assault.

Section 2 of the bill would amend PL § 65.00(3)(b)(1) to provide the
court with the discretion to impose a probation term of two or three
years for a class A misdemeanor other than a sexual assault.

Section 3 of the bill would amend PL § 65.00(3)(d) to give the court the
discretion to impose a probation term of two or three years for an
unclassified misdemeanor, for which the authorized sentence of imprison
ment is greater than three months.

Section 4 of the bill would amend PL § 65.00 by adding a new subdivision
4, which would clarify that when a person is found to have violated
terms of probation and the court continues or modifies the sentence, the
court may extend remaining period of probation up to the maximum term
authorized by § 65.00.

Section 5 of the bill would amend Criminal Procedure Law ('CPL') §
410.70(5) to make corresponding changes that reflect the amendments
proposed by section 4 of the bill.

Section 6 of the bill would add a new subdivision 5 to CPL § 390.20,
which would provide that notwithstanding the provisions of subdivision 1
or 2 of the section, in any city having a population of one million or
more a pre-sentence investigation and report thereon ("PSI") would not
be required where a negotiated sentence of imprisonment for a term of
three hundred sixty-five days or less has been mutually agreed upon by
the parties, with the consent of the judge, as a result of a conviction
or revocation of a sentence of probation, and no sentence of probation
will be imposed.



REASONS FOR SUPPORT: This proposal reflects "evidence-based practices"
- that is, practices based on studies of what has been proven to be
effective in the Probation field - and reflects the idea that appropri
ate judicial discretion is critical to imposing correct probation term
lengths in order to advance public safety and that eliminating the cost
ly requirement of Pre Sentence Investigation's (PSI) for negotiated
sentences in cities of one million or more, will allow the New York City
Department of Probation to more appropriately reassign probation offi
cers to provide supervision and services to probation clients.

Currently, sentences involving probation are oriented to the conviction,
rather than to the offender. Penal Law 05.00 stipulates that, with very
few exceptions, a period of probation for a felony offense must be five
years, and a period of probation for a class A misdemeanor must be three
years. However, research into community supervision and community
corrections has shown that: (1) most re-offending and technical
violations occur within the first eighteen months of one's Probation
term; and (2) supervision has its greatest impact in the first twelve
months. Unlike sentences of incarceration, about which judges maintain
broad discretion in determining the length of the sentence, judges in
New York have no such discretion determining the lengths of probation
sentences.

This lack of judicial discretion prevents judges from distinguishing
among convicted individuals on the basis of their prior criminal histo
ry; degree of culpability (major/minor actors); the risk level they pose
to public safety; and their actuarially determined risk of re-offense.
Moreover, all felony convictions, except those for certain drug-related
and sexual assault offenses, receive five-year probation terms with no
discretion for the court to distinguish between the levels of such felo
nies (e.g., Vehicular manslaughter in the First Degree, a class C felo
ny; Assault in the Second Degree, a class D felony, and Auto stripping
in the Second Degree, a class E felony). Therefore, probation sentences
do not appropriately correlate to the severity of the conviction, nor to
the risk factors posed by the offender. Additionally, this proposal
provides the court directly, and probation departments indirectly, with
a new tool to impose graduated sanctions when the terms of probation are
violated.

Currently, the court has limited options when a probationer violates the
terms of his/her probation. The court can revoke the probation sentence
and sentence the individual to incarceration, or a period of incarcera
tion and probation; or, the court can release the individual and place
him/her back on probation, This proposal provides the court with an
intermediate option, which is to impose a longer period of Probation. In
instances where an individual does not receive the maximum amount of

probation time at sentencing, that sentence can be increased when a
violation of probation is sustained, to the maximum probation sentence
that could have originally been imposed by the court.

This intermediate option would be consistent with evidence-based prac
tices, which suggest that graduated and appropriate responses to behav
ior increase a probationer's likelihood of success and decrease future
criminal behavior. This proposal would also eliminate the costly
requirement of Pre Sentence Investigation's (PSI) for cities of one
million or more, and allow The New York City Department of Probation to



more appropriately reassign probation officers to provide supervision
and services to probation clients sentenced to a negotiated sentence of
one year or less in jail, who also pose a higher risk of recidivism.

Currently, probation departments throughout the State are required to
conduct PSI's and prepare written reports on all defendants convicted in
felony cases, and on all defendants convicted in misdemeanor cases who
receive a sentence of imprisonment for a teen in excess of 180 days.

This bill would amend § 390.20 to maintain these requirements except
where a negotiated sentence of imprisonment for a term of 365 days or
less has been reached as a result of a conviction or revocation of a

probation sentence, and where probation will not be imposed under either
scenario. In the interest of public safety, probation departments would
continue to prepare PSI's in all other felony cases, including those
where a plea bargain is reached and the defendant is returning to the
community (i.e., probation, fine, conditional discharge).

The current PSI requirements necessitate additional court hearings,
delay sentencing, and expend public resources for a pre-sentence inves
tigation and report that rarely impact the final sentencing outcome. It
is important to note that subdivision 3 of CPL § 390.20 (proposed to be
renumbered subdivision 5) allows judges to order a PSI in any case when
they believe it is appropriate. This proposal would not affect the
discretion of the Court to order a PSI even if the statute would no

longer automatically require one. In instances where a PSI is not
required, and the judge does not order one, a defendant and the prosecu
tor can always submit their own PSI if they deem it appropriate (CPL
390.40) .

Finally, the bill contains a technical amendment that would eliminate
the closing paragraph of § 390.20(4) (a) in order to implement and
conform to the amendments proposed in the bill, whether they pertain to
indeterminate or determinate sentences. That provision (in effect until
September 1, 2013) now prohibits the waiver of a PSI if an indeterminate
or determinate sentence of imprisonment is imposed — essentially all
cases with a sentence of imprisonment. The same rationale applies to the
amendment proposed by section 3 of the bill, which would repeal the
provisions of the statute that go back into effect on September 1, 2013.
The removal of the PSI requirement would include cases where a plea deal
has been reached and the defendant will be sentenced to an indeterminate

term of imprisonment.

FISCAL IMPACT: None to NYS

EFFECTIVE DATE: Immediately
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State of New York

Executive Chamber

ALBANY 12224

CHAPTER* %5>(,
APPROVAL* n

MEMORANDUM filed with Senate Bill Number 4664-A, entitled:

JAN t 0 2014

"AN ACT to amendthe penal lawand the criminal procedurelaw, in relation to
establishingtermsof probation sentences and revocations thereof
under certain circumstances; and to amend the criminal procedure law,
in relation to pre-sentence investigationsand written reports thereon in
any city having a population of one million or more"

APPROVED

This bill gives judges greater discretion in determining the length ofa probationary
sentence for certain felony and misdemeanor offenses. It will improve public safety by enabling
probation departmentsto more efficientlyand effectively providesupervision to probationers
who need it, rather than expending supervision resourceson low risk offenders who may not
require supervision for such a lengthy period of time.

However, the bill does not make it clear that before a court modifies a sentence by
lengtheningit, should that be necessary,it must afforda defendantdue process. Nor does the
bill make it clear that if a probationterm is so extended,an offender must receive credit for any
time he or she spent under supervisionor while incarcerated for an alleged violation of probation.
To ensure that this initiative is properlyimplemented, the Legislaturehas agreed to a chapter
amendment to clarify these issues, and also has agreed to extend the effective date ofthis bill,
and on that basis, I am signing it.

This bill is approved.
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S 6346 GOLDEN Same as AJ391 O'Donnell
ON FILE: 01/21/14 Penal Law
TITLE....Relates to probationsentences and the
revocation thereof

01/17/14REFERRED TO RULES
01/23/14ORDERED TO THIRD READING

CAL.54

01/28/14PASSED SENATE

01/28/14DELIVERED TO ASSEMBLY

01/28/14referred to codes

02/10/14substituted for a8395

02/10/14 ordered to third reading cal.409
02/10/14passed assembly
02/10/14returned to senate

03/12/14DELIVERED TO GOVERNOR

03/17/14SIGNED CHAP.17
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JA8395 O'Donnell Same as S6346 GOLDEN
jPenal Law
JTITLE....Relates toprobation sentences and the
jrevocation thereof
[01/13/14 referred to codes
01/22/14 reported
|01/23/14 advanced to third reading cal.409
[02/10/14 substituted by s6346

S06346 GOLDEN

01/17/14 REFERRED TO RULES

01/23/14 ORDERED TO THIRD READING
CAL.54

01/28/14 PASSED SENATE

01/28/14 DELIVERED TO ASSEMBLY

01/28/14 referred to codes

02/10/14 substituted for a8395

02/10/14 ordered to third reading cal.409
02/10/14 passed assembly
02/10/14 returned to senate

03/12/14 DELIVERED TO GOVERNOR

03/17/14 SIGNED CHAP.17

3/18/2014








