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To commence the 30 day statutory time

period for appeals as of right

(CPLR 5513[a]), you are advised to

serve a copy of this order, with notice

of entry, upon all parties

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
----------------------------------------X
In the Matter of the Application of
AFFORDABLE HOUSING CONSTRUCTION, LLC,
            
                                                DECISION/ORDER
                    Petitioner(s),
                                                Index Nos:
For a Final Judgment Pursuant to CPLR    13143/08
Article 78 Vacating, Annulling and             
Setting Aside a Certain Change of Real   
Property Tax Assessment Upon the 2008   
Assessment Roll for the real property    Motion Date:
described herein,                               7/9/09

- against -

THE TOWN OF MONROE, DOROTHY POST, as
THE ASSESSOR OF THE TOWN OF MONROE,
COUNTY OF ORANGE, JOHN I. McCAREY, as
DIRECTOR OF THE ORANGE COUNTY TAX
SERVICE AGENCY FOR ORANGE COUNTY, THE
REAL PROPERTY TAX SERVICE AGENCY FOR
ORANGE COUNTY and THE KIRYAS JOEL UNION
FREE SCHOOL DISTRICT,

  
                                               
 
                    Respondent(s).
----------------------------------------X
LaCAVA, J.

The following papers were considered in connection with this
application by respondents Town of Monroe (Town), Orange County
(County), and Village of Kiryas Joel (Village) to dismiss the
instant matter:
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In this Article 78 matter, challenging, inter alia,
assessments for tax year 2008 for the subject premises, respondents
seek an order dismissing the petitions for failure of petitioner to
timely commence the instant action.  Petitioner is the owner of a
multi-parcel residential development, designated on the Village Tax
Map as Section 341, Block 1, Lots 1.-1 to and including 1.-189, and
consisting of 189 condominium units in 20 buildings of between six
and 14 units each, and their surrounding lots.  Lots 1.-1 to and
including 1.42 are not at issue in the instant matter, having been
completed in March, 2008.  The remaining parcels, Lots 1.42 to and
including 1.-189, were, in the Spring of 2008, in various states of
construction or planning.  

Prior to the taxable status date in 2008, respondent assessor
inspected the aforementioned parcels and determined that some of
them were in a completed condition and therefore should be taxed;
on those parcels she determined appropriate assessments and added
them to the tax roll.  Those which were not completed, according to
her stated custom and practice of not assessing incomplete
improvements, were not given assessments.  The assessment changes
were, respondent asserts, published by mailing undated letters to
petitioner of the changes in May of 2008; petitioner alleges,



 Indeed, it is the Agency’s position that the Assessor prepared the1

appeal form for petitioner.

3

however, that he received none of these 189 notices, and thus
failed to challenge the rolls before the date they were finalized
(i.e. on or about July 1, 2008.)

Petitioner further alleges that his first notice of the
changed assessments was when the school tax bills were delivered to
him in mid-September of 2008.  At that time, he consulted with the
assessor, who, he alleges, conceded that she had not mailed tax
change notices; that some of the parcels were not completely
improved; that her policy was that, unless properties were improved
with completed structures, she would not assess those improvements;
and that, therefore, the assessments for incomplete properties
constituted assessments with clerical errors, for which errors
petitioner could seek relief from the County Real Property Tax
Service Agency (Agency).   Petitioner applied to the Agency for
such relief, together with a memo from the assessor that she had
erred in putting assessments on the incomplete properties; after
being informed by the Director of the Agency that the assessment
errors alleged by petitioner were not the type of error for which
the Agency could provide relief, petitioner commenced the instant
Article 78 action to challenge the legality of the assessments and
that denial.  Subsequently, petitioner re-applied to the Agency for
the same relief; this latter application was denied for similar
reasons in early 2009.                

    
The Petition for Relief From Clerical Errors

As set forth above, the assessor recommended that petitioner
seek relief from the Agency for her errors , the application1

pleading specifically that the assessed value recorded on the
property record card differed from that entered on the tax roll and
thus constituted a “clerical error”.  The application, dated
September 24, 2008,  was accompanied by the tax bills, and the memo
from the assessor conceding that the improvements were incomplete
and that the assessed value in each case should only be $ 2,000.00
for the land value of each parcel.  The application is noted as
having been received on that same date, and, on October 16, 2008,
the Director of the Agency, John I. Mc Carey, denied the
application.  A letter by Mr. Mc Carey, dated the following day,
included reference to the memo, which the assessor, according to
the letter, asserted should not have been given to petitioner
“based on further inspection of the property”.  It also asserted
her right to assess the buildings, since they existed in some
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capacity on the tax date.  While recognizing that petitioner
alleges a lack of notice of the changed assessments, such notice,
he stated, was not necessary for the levy, collection, or
enforcement of the tax payments under RPTL § 510.  Finally, he
stated that petitioner’s claim was assessment-based, and not
related to clerical errors, errors in essential facts, or unlawful
entries, as provided-for in RPTL § 550.        

RPTL § 556 provides:

§ 556. Refunds and credits of taxes

1. (a) Pursuant to the provisions of this
section, an appropriate tax levying body may
refund to any person the amount of any tax
paid by him or her, or portion thereof, as the
case may be, or may provide a credit against
an outstanding tax (I) where such tax was
attributable to a clerical error or an
unlawful entry and application for refund or
credit is made within three years from the
annexation of the warrant for such tax, or
(ii) where such tax was attributable to an
error in essential fact, other than an error
in essential fact as defined in paragraph (d)
of subdivision three of section five hundred
fifty of this title, and such application for
refund or credit is made within three years
from the annexation of the warrant for such tax.

*****

2. (a) Whenever it appears to a person who has
paid a tax that such tax, or a portion
thereof, was attributable to an unlawful
entry, a clerical error, or an error in
essential fact, as described in subdivision
one of this section, such person may file an
application in duplicate, including any
available proof of the error, with the
appropriate county director of real property
tax services for a refund of such tax, or
portion thereof, as the case may be.

*****

(c) For an error in essential fact, the
application for correction shall include a
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copy of the property record card, field book,
or other final work product upon which the
incorrect assessment was based and a copy of
any existing municipal record which
substantiates the occurrence of the error. For
an unlawful entry as defined in paragraph (a)
of subdivision seven of section five hundred
fifty of this title, the application for
correction shall include a statement by the
assessor or by a majority of a board of
assessors substantiating that the assessor or
assessors have obtained proof that the parcel
which is the subject of the application should
have been granted tax exempt status; the
failure to include such statement shall render
the application null and void and shall bar
the tax levying body from directing a refund
or credit of taxes pursuant to this section.

3. The application for a refund or credit
pursuant to this section shall be on a form
and shall contain such information as
prescribed by the state board and shall be
available in the offices of all collecting
officers and in the office of the county director.

4. (a) The county director, within ten days of
the receipt of an application filed pursuant
to this section, shall investigate the
circumstances of the claimed unlawful entry,
clerical error or error in essential fact to
determine whether the error exists, and on
such investigation he may require and shall
receive from any officer, employee,
department, board, bureau, office or other
instrumentality of the appropriate municipal
corporation such facilities, assistance and
data as will enable him to properly consummate
his studies and investigations hereunder.

(b) Upon completion of such investigation the
county director shall immediately transmit a
written report of such investigation and his
or her recommendation for action thereon,
together with both copies of the application,
to the tax levying body. If the same alleged
error also appears on a current assessment
roll, the county director shall also file a
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copy of such report and recommendation with
appropriate assessor and board of assessment
review who shall consider the same to be the
equivalent of a petition for correction filed
with such board pursuant to section five
hundred fifty-three of this title.

5. The tax levying body, at a regular or
special meeting, upon the presentation of an
application filed pursuant to this section and
the written report described in subdivision
four of this section, shall:

(a) examine the application and report to
determine whether the claimed unlawful entry,
clerical error or error in essential fact
exists;

(b) reject an application where it is
determined that the claimed unlawful entry,
clerical error or error in essential fact does
not exist by making a notation on the
application and the duplicate copy thereof
that the application is rejected and the
reasons for the rejection;

(c) approve an application where it is
determined that the claimed unlawful entry,
clerical error or error in essential fact does
exist by making a notation on the application
and the duplicate copy thereof that the
application is approved and by entering
thereon the amount of the refund to be paid or
outstanding tax to be credited;

(d) mail an application that has been rejected
to the applicant;

(e) mail an application that has been approved
to the applicant.

*****

8. (a) A tax levying body may, by resolution,
delegate to an official who is empowered to
authorize payment of bills without prior audit
by such body or, in the event there is no
official so empowered, to an official
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responsible for the payment of bills upon
audit of the appropriate municipal corporation
so designated by it, the authority to perform
the duties of such tax levying body, as
provided in this section. Such resolution
shall only be in effect during the calendar
year in which it is adopted and shall
designate that such delegation of authority is
applicable only where the recommended refund
or credit is twenty-five hundred dollars or
less, or such other sum not to exceed twenty-
five hundred dollars.

(b) Where such resolution is adopted and the
recommended refund or credit does not exceed
the amount specified in the designating
resolution, the county director shall transmit
the written report of the investigation and
recommendation, together with both copies of
the application, to the official designated by
the tax levying body. Upon receipt of the
written report, the designated official shall
follow the procedure which the tax levying
body would follow in making refunds, provided,
however, where the designated official denies
the refund or credit, in whole or in part,
such official shall transmit to the tax
levying body for its review and disposition
pursuant to subdivision five of this section
the written report of the investigation and
recommendation of the county director,
together with both copies of the application
and the reasons that the designated official
denied the refund or credit. Where the
recommendation of the county director is to
deny the application or the refund or credit
requested is in an amount in excess of the
amount authorized in the enabling resolution,
the county director shall transmit the written
report of the investigation and
recommendation, together with both copies of
the application, to the tax levying body.

Furthermore, RPTL § 550, which provides definitions for some
of the terms in § 556, provides:
  

§ 550. Definitions
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When used in this title:
*****

3. "Error in essential fact" means:

(a) an incorrect entry on the taxable portion
of the assessment roll, or the tax roll, or
both, of the assessed valuation of an
improvement to real property which was
destroyed or removed prior to taxable status
date for such assessment roll; or

(b) an incorrect entry on the taxable portion
of the assessment roll, or the tax roll, or
both, of the assessed valuation of an
improvement to real property which was not in
existence or which was present on a different
parcel; or

(c) an incorrect entry of acreage on the
taxable portion of the assessment roll, or the
tax roll, or both, which acreage was
considered by the assessor in the valuation of
the parcel and which resulted in an incorrect
assessed valuation, where such acreage is
shown to be incorrect on a survey submitted by
the applicant; or

(d) the omission of the value of an
improvement present on real property prior to
taxable status date; or

(e) an incorrect entry of a partial exemption
on an assessment roll for a parcel which is
not eligible for such partial exemption; or

(f) an entry pursuant to article nineteen of
this chapter on an assessment or tax roll
which is incorrect by reason of a
misclassification of property which is
exclusively used for either residential or
non-residential purposes.

4. "Improvement" means real property as
defined in paragraph (b) of subdivision twelve
of section one hundred two of this chapter,
and which has been separately described and
valued on the property record card, field book
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or other final work product of the assessor.

While the application for review by the Agency was prepared by
the assessor with knowledge that petitioner asserted clerical
errors with respect to the assessments, and such allegation appears
on the face of the document, the application form she assisted him
to complete is one under  §556-b, and is entitled “Multi-Parcel
Errors.”  The application thus appears to seek, on its face, review
under both RPTL §556-b (although 556-b [1] by its terms does not
apply to the type of error petitioner alleged) and also under RPTL
§556, which, at least arguably (i.e., that the improvement alleged
by the assessor did not exist in its complete form on the tax
status date), does.  Indeed, part of the determination by the
Agency, as disclosed in the rejection letter, included a finding
that the error alleged was not “clerical”, or one of “essential
facts.”  However, it is entirely unclear from the letter how the
agency reached its determination under either RPTL §§556 or 556-b.

More troubling, however, is the manner in which the Agency
reached its determination at all.  As set forth above, §556
requires that “[t]he county director, within ten days of the
receipt of an application filed pursuant to this section, shall
investigate the circumstances of the claimed unlawful entry,
clerical error or error in essential fact to determine whether the
error exists....”  Notably, §556-b (3)a likewise requires the
investigation to be conducted within 10 days; whether conducted
under either or both statutes, however, the investigation was not
completed until the 22  day after receipt of the application, ornd

far in excess of the time period provided.

Further, the Court notes that §556-b is not at all clear on
the procedure following the investigation of the application by the
Agency, except that the report of the inquiry is to be referred to
the “tax-levying body” for a determination on the report.  RPTL
§556 (3)a, on the other hand, is much more explicit–-the agency’s
report is to be conveyed to the tax levying body (RPTL §556 [4]b),
and a determination on the application by the tax-levying body is
directed to take place “at a regular or special meeting” of that
body (RPTL § 556 [5]).  It is thus clear that the determination on
the application for a refund is not the report generated by the
investigation conducted by the Agency on the application; rather,
that report is referred to the tax-levying body for its
determination on the application.

The New York State Office of Real Property Services (ORPS)
dealt with this very issue in 11 Op. Counsel SBRPS No. 122 (April
7, 2008).  ORPS had been asked to give its opinion on the need, or
advisability, of municipal governing board resolutions with respect



 ORPS also recognized that RPTL 556 (8) provides for the decision-2

making power being lodged, by “resolution”, in a county agency, but only
relating to refunds of under $ 2,500.00, and that this section was added to
obviate the need for regular resolutions by the legislative body relating to
small refunds.   
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to judicial or administrative tax assessment reviews, including for
the administrative correction of errors.  Regarding the latter,
ORPS is of the opinion that an investigation conducted into alleged
assessment errors by a county director of real property tax
services under RPTL §§556 and 556-a, is embodied in a report which
constitutes his recommendation for the resolution of the disputed
assessment.  That report, that recommendation, is provided then to
the tax levying body for a decision on the refund petition.  While,
ORPS agrees, the statute does not specify how that decision is made
by the body, it is their opinion that, in those counties where the
county legislative body is the tax levying body, that the decision
on such applications should be by resolution adopted by the
legislative body . 2

That the ORPS opinion is correct, that this is the proper
procedure for determining a petitioner’s application for a refund
under RPTL  §§556 and 556-a, is implicit in Battlefields, Inc., v.
County of Rockland, et al., 86 Misc.2d 181 (Supreme Court, Rockland
County, 1976), aff’d. 56 A.D.2d 586 (2  Dept. 1977).  Innd

Battlefields, petitioner challenged a determination by the Rockland
County Legislature on his petition pursuant to RPTL  §556 for a
refund of taxes, bases on an “error in essential fact.”  The court
upheld the referral of the application to the Legislature, but held
that their determination, embodied in a resolution denying the
application, was in error as arbitrary and capricious, for their
apparent failure to consider whether there was an error in
essential fact in the assessment rolls, and the matter was remanded
to the Legislature for a proper determination on the refund
application.  (See also Community Health Plan v. Burckard. et al.,
3 A.D. 724 [3  Dept. 2004], where the Sullivan County Agency’s rolerd

under RPTL §556 is described as providing a recommendation on the
disposition of the application, rather than a determination on it).

Here, where Orange County is the tax levying body for the Town
of Monroe, there is no record that this application, and the
Agency’s report thereon, was ever referred to the Orange County
Legislature for a determination on the application pursuant to RPTL
§556 (4) b.  Neither is there any record that the Orange County
Legislature considered the application pursuant to RPTL §556 (5) a;
or that they embodied that determination in a resolution, which was
then sent to petitioner, pursuant to RPTL § 556 (5) b-e.  Instead,
the Agency simply made a determination on the petitioner’s
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application, and communicated that determination to him. 

The instant petition seeks, inter alia, a determination that
the Agency review and approve petitioner’s refund application.  As
set forth above, clearly pursuant to either RPTL  §556 or §556-a,
the determination denying the application herein should not have
been made here by the Agency; rather, while it is the Agency’s duty
to review said application and produce a report thereon, it is the
duty of the Orange County Legislature alone to review the report
and determine the application.  Consequently, on the Court’s own
motion, this matter will be “...remanded to the Legislature which
is directed to consider the merit, if any, of petitioner's
application for refund of the alleged overpayments made...pursuant
to sections 556...of the Real Property Tax Law....This matter shall
be scheduled for the next agenda of the Legislature following the
entry of the judgment to be made herein.”  Battlefields, supra,
188.  All other motions will be denied, with leave to renew upon
any determination by the Orange County Legislature of the
petitioner’s application. 
   

Upon the foregoing papers, it is hereby

ORDERED, that the motions by respondents to dismiss are
denied, with leave to renew upon a future determination by the
Orange County Legislature of the aforementioned petitioner’s refund
application pursuant to RPTL §556; and it is further

ORDERED, that the matter, solely insofar as it relates to a
challenge by petitioner to a denial by the Orange County Real
Property Tax Services Agency, of petitioner’s aforementioned
application for a refund of taxes pursuant to RPTL  §556, is
remanded to the Orange County Legislature for a consideration, on
the merits, of petitioner's aforesaid application, which
consideration shall take place at the next regularly-scheduled
agenda of the Legislature following the entry of the judgment to be
entered herein, and the matter is in all other respects held in
abeyance pending that review and determination by the Legislature.

     The foregoing constitutes the Opinion, Decision, and Order of
the Court. 

Dated:  White Plains, New York
        September 25, 2009
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                              ________________________________   
                                HON. JOHN R. LA CAVA, J.S.C.

David C. Wilkes, Esq.
Huff Wilkes, LLP
Attorneys for Petitioner
200 White Plains Road, Suite 510
Tarrytown, New York 10591

David R. Murphy, Esq.
Hacker & Murphy, LLP
Town Attorney for the Town of Monroe
7 Airport Park Boulevard
Latham, New York 12110

Matthew J. Nothnagle, Esq.
Attorney for Orange County
Department of Law
255 Main Street
Goshen, New York 10924

John H. Thomas, Jr., Esq.
Jacobowitz and Gubits, LLP
Attorney for Intervenor-Respondent School District
158 Orange Avenue
PO Box 367
Walden, New York 12586-0367


