Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, ALLAN B. WEISS | AS PART 2
Justice

CAM LA CASTI LLO

| ndex No: 15818/ 04

Pl ai ntiff,
Motion Date: 5/17/06
- agai nst -

Mdtion Cal. No.: 8,9
BANGLADESH SCOCI ETY, | NC.
CHUNG LUNG JEAN, and LI EN YU TONG

Def endant s.

Mot i ons bearing Cal endar nunbers 8 & 9 are conbi ned for

di sposition.

The foll ow ng papers nunbered 1 to 19 read on this notions and
cross-notion by defendants for summary judgnent dism ssing the
conpl ai nt.

PAPERS
NUVBERED
Cal.# 8 Notice of Mdtion-Affidavits-Exhibits ......... 1- 4
Cal .# 9 Order to Show Cause-Affidavits-Exhibits ...... 5-09
Noti ce of Cross-Motion-Affidavits-Exhibits ... 10 - 13
Answering Affidavits-Exhibits................. 14 - 16
Replying Affidavits........... ... .. .. ... ...... 17 - 19

Upon the foregoing papers it is ordered that the notions and
cross-notion are determ ned as foll ows.

The defendant’s, BANGLADESH SOCI ETY, INC.'s, notion for
sumary judgnent dism ssing the conplaint and all cross-clains
insofar as they are asserted against it is granted and the
remai nder of the action is severed.

The notion of defendant, Jean and the cross-noti on of
def endant, Tong, are denied.

This is an action to recover for personal injuries plaintiff
sust ai ned on January 24, 2004 at 7:30 p.m when she slipped and
fell on ice on the public sidewalk in front of the prem ses known
as 86-22 Wiitney Ave., Elnhurst. The prem ses are owned by the
def endant, JEAN and occupi ed by the tenant, defendant TONG who
operates a cafe/bar at the location. The plaintiff commenced this



action agai nst the owner and occupant of the prem ses abutting

t he sidewal k where she fell and the BANGLADESH SOCI ETY, INC., the
owner of the adjoining prem ses known as 86-24 Witney Ave. Al

of the defendants separately nove for sunmmary judgnent in their
favor dism ssing the conplaint.

In the Gty of New York, prior to 2003, the owner or |essee
of property abutting a public sidewal k was under no duty to
pedestrians, sinply by virtue of being an abutting owner or
| essee, to nmaintain the public sidewal k or to renove snow and ice
that naturally accunul ated on the sidewalk in front of the
prem ses and could not be held liable in tort for failing to do
so. (See Hausser v. G unta, 88 Ny2d 449, 452-453 [ 1996];

D Anbrosio v. Gty of New York, 55 Ny2d 454 [1982].) As of

Sept enber 14, 2003, this conmon |aw rul e was changed with the
passage of Admi nistrative Code of the City of New York § 7-210.
Section 7-210 inposes upon the owners of property abutting the
public sidewal k the affirmative duty to maintain the sidewal k,

i ncl udi ng renoval of snow and ice, and nmakes the owner liable in
tort for injuries arising out of its breach of this duty.

The def endant, BANGLADESH SOCI ETY, INC. made a prinma facie
showi ng of entitlenment to summary judgnent by submtting, inter
alia, the deposition testinony of the plaintiff, the affidavit
and deposition testinony of Muhammad A Hussain, an officer of
t he def endant, which established that the plaintiff did not fall
on the sidewal k abutting its property and, thus, it had no duty
to the plaintiff pursuant to the Administrative code §7-210.
Therefore, the BANGLADESH SOCI ETY, INC. can be held liable only
if it created the condition by attenpts at snow renoval which
rendered t he sidewal k on the nei ghboring property nore hazardous.
(see Rios v. Acosta, 8 AD3d 183 [2004], supra; Palner v. Gty of
New York, 287 AD2d 553 [2001], supra; Steo v. New York Univ., 285
AD2d 420 [2001].) In this regard Hussain asserts in his affidavit
t hat the defendant did not create the condition on the
nei ghbori ng property because neither he nor anyone else fromthe
BANGLADESH SCOCI ETY, INC. perfornmed any snow renoval on the
sidewal k abutting its own property or the neighbor’s property.

Where, as here, the novant has established its entitlenent
to summary judgnent, the party opposing the notion nust cone
forward with evidentiary proof in adm ssible formsufficient to
denonstrate the existence of a factual issue requiring a trial of
the action. (Wnegrad v. New York Univ. Med. Cir., 64 Ny2d 851
853 [1985]; Zukerman v. City of New York, 49 Ny2d 557, 562
[ 1980].) The co-defendants do not oppose the notion. Plaintiff’s
attorney’s conclusory claimthat because the “path” on which
plaintiff fell ran the entire bl ock raises a question of fact as
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to whether the novants attenpted to renove the snowis
unsupported by any conpetent evidence and, thus, insufficient to
raise a question of fact. (Zukerman v. Gty of New York, supra.)
Accordingly, the notion is granted and the conplaint, so far at
it is asserted agai nst the defendant, BANGLADESH SCClI ETY, | NC.
is dismssed.

The defendant, JEAN s notion is denied for failure to
establish his entitlenent to summary judgnent as a matter of |aw
I n support of his notion for summary judgnent, the defendant
argues that he cannot be held liable for plaintiff’s injury
because he is an out of possession |andlord w thout notice.
Specifically, defendant contends that he did not have notice,
actual or constructive, of the icy condition, and that pursuant
to the lease, it was the tenant who was obligated to maintain the
si dewal k i ncluding renoving the snow and ice. The defendant’s
claim however, is insufficient to establish, as a matter of | aw,
that he did not breach the affirmative duty inposed upon him by
t he Admi nistrative Code.

Ordinarily an out of possession landlord is not liable for
injuries sustained at its prem ses after possession has been
transferred to a tenant unless it retains control over the
prem ses or is contractually obligated to repair unsafe
conditions or the condition giving rise to the injury arises out
of the violation of a statute or adm nistrative code provision.
(See, Guzman v. Haven Plaza Hour. Dev. Fund Co., 69 NY2d 559
[1987]; Kaiping v. V& J, Inc., 8 AD3d 628 [2004].) The above
rul e however, is not relevant here since the sidewal k is not part
of the dem sed prem ses. The sidewal k is owned by the Gty of New
York and mai ntenance and liability is now inposed on the “owner”
of the abutting property.

Admi ni strative Code 8§ 7-210 is designed for the safety and
protection of the public and i nposes upon the | andowner a
positive non-depl etable duty. The violation of which is evidence
of negligence. (Elliott v. Gty of New York, 95 Ny2d 730, 724 NY
(2001); see, e.g. Smulczeski v. Gty Center of Music & Drama, 3
NY2d 498 (1957); Reider v. Wiitebrook Realty Corp. 23 AD2d 691
[ 1965].) Nothing in the Adm nistrative Code permts an out of
possessi on | andowner the right to assign and/or delegate its
obl i gati ons under the Code to the tenant in possession (conpare,
D Natale v. State Farm Mutual Aut onobil e |Insurance Conpany,

5 AD3d 1123[2004] applying Amherst Town Code § 83-9-5[5-1].)
Ensuring the financial responsibility of the party now obligated
to maintain an abutting sidewalk is an integral part of the newy
enact ed Code provi sion.




As for the defendant’s claimthat he did not have notice of
the condition, this too is unavailing. Even an out of possession
| andl ord can be held liable for violations of a statute or
Adm ni strative Code provision provided he had notice of the
condition. (See generally, Putnamyv. Stout, 38 Ny2d 607 [1976];,
Murphy v. 136 Northern Blvd. Associates, 304 AD2d 540 [2004].)
| nasnuch as the defendant, BANGLADESH SOCI ETY, INC., submtted
evi dence which indicates that 1.4 inches of snow fell on
January 18, 2004, and that the tenperature between January 18,
2004 and January 24, 2004 was generally bel ow freezi ng, questions
of fact exist as to whether JEAN may be charged with constructive
notice of the icy condition which allegedly caused the
plaintiff’s fall.

The cross-notion of the defendant, TONG is denied as
untinmely, w thout considering the nerits of the notion. (CPLR
3212[a]; Mceli v. State Farm Mut. Auto. Ins. Co., 3 Ny3d 725
[2004]; Brill v. Cty of New York, 2 NY3d 648 [2004]; Ml ano v.
George, 17 AD3d 644 [2005].)

Pursuant to a Stipulation, dated Decenber 6, 2005, and So
Ordered by Justice Ritholtz, summary judgment notions had to be
made returnable no later than April 15, 2006. The def endant,
Tong’ s, cross-notion returnable on April 26, 2006 is thus,
untinmely. (See, Mlano v. George, supra.) Al though Tong’s notion
was | ate, he neither noved for |leave to make a |late sumary
j udgnment notion nor submit any explanation, nuch | ess one which
constitutes “good cause”, for his failure to tinely nove. (Bril
v. Gty of New York, supra.) Nor has defendant provided any
reason to delay and nove by cross-notion. (See, Gines V.
Shel | - Mar Foods, Inc., 21 AD3d 986 [2005]; Thonpson v. Leben Hone
for Adults, 17 AD3d 347 [2005]; Gonzalez v. Zam Apartnent Corp.
11 AD3d 657[2004]). In the absence of a "good cause" show ng, the
court has no discretion to entertain even a neritorious
non-prejudicial notion for sunmary judgnment. (Brill v. Cty of
New York, supra; Thonpson v. New York Gty Bd. of Educ., 10 AD3d
650[ 2004] .)

Dat ed: June 5, 2006
D# 26



