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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ARNOLD N. PRI CE |A Part 6
Justice
X | ndex

KATHLEEN CLANCY Number 18714 2001

Mbt i on
- agai nst - Dat es _January 13, 2004

Mbt i on

STERLI NG DOUBLEDAY ENTERPRI SES, Cal. Nunbers 9 & 10

L.P., etc., et al.

The follow ng papers nunbered 1 to _17 read on these separate
not i ons by def endant Sterling Doubl eday Enterprises, L.P. d/b/a New
York Mets Baseball Cub, Inc. (hereinafter “Sterling”) for sumary
judgnment in its favor dismssing plaintiff’s conplaint and all
cross clainms against it or for summary judgnent in its favor and
agai nst defendants Harry M Stevens Mintenance Services, |Inc

(hereinafter “HVSMSI”), Aramark Services, 1Inc. (hereinafter
“Aramark”), and Harry M Stevens, Inc. (hereinafter “Stevens”) on
its cross clainms for indemification and by defendants HVSVSI,
Aramark, and Stevens for summary judgnent in their favor.

Paper s

Nunber ed
Notices of Motion - Affidavits - Exhibits........ 1-9
Answering Affidavits - Exhibits.................. 10 - 12
Reply Affidavits. .. ... ... .. i, 13 - 17

Upon the foregoing papers it is ordered that the notions are
consol i dated and determ ned as foll ows:

In this action, plaintiff seeks damages for personal injuries
al l egedly sustained on August 12, 2000, at approximtely 11:00
P.M, when she slipped and fell on nustard on a stairway at Shea
Stadium which is |leased by defendant Sterling. According to
plaintiff, the nustard condition was created by two unidentified
mal es who obtained a commercial -sized container of nustard and
dunped it on the lap of a female patron seated near the subject
stairway. Plaintiff and non-party w tnesses, Donald C ancy, her
father, and Dani el McDonough, her boyfriend, testified that



t hereafter stadi umpersonnel appeared, including ushers, security,
police, and an individual with a broom and dust pan. They al so
testified that they did not observe any of these persons attenpt to
clean the nustard spill. Approximately an hour and a half |ater,
when plaintiff attenpted to descend the subject stairway, she
slipped and fell on the nustard, which she and the non-party
wi tnesses testified was on several of the steps of the stairway.

A landowner has a duty to maintain its premses in a
reasonably safe condition (see, Basso v MIller, 40 NY2d 233) and to
warn of a dangerous condition which is not readily observable with
the reasonable use of one' s senses. (See, Tagle v Jakob,
97 NY2d 165.) Apart fromthe duty to warn of dangerous conditions
on the prem ses, a |landowner also has a concomtant duty to keep
its property in a reasonably safe condition for those who use it.
( See, DiVietro v Gould Palisades, Corp., AD3d
771 NYS2d 527; see also, Cupo v Karfunkel, 1 AD3d 48; Tulovic v
Chase Manhattan Bank, N A, 309 AD2d 923.) The fact that a
dangerous condition on property is open and obvious, while
relieving the | andowner of the duty to warn, will not relieve the
| andowner of its burden of denobnstrating that he or she exercised
reasonabl e care under the circunstances to renmedy the dangerous
condition and to make the property safe, based on factors such as
the likelihood of injury to those entering the property and the
burden of avoiding the risk. (See, CQupo v Karfunkel, supra; see
also, MacDonald v City of Schenectady, 308 AD2d 125; Soich v
Farone, 307 AD2d 658.)

In this case, defendant Sterling failed to neet its burden of
denonstrating its entitlenment to summary judgnent as a matter of
| aw. (See generally, Wnegrad v New York Univ. Md. Cr.,
64 Ny2d 851.) Wiile there was not duty to warn plaintiff of the
open and obvi ous hazard posed by the nustard on the stairway, an
i ssue of fact exists concerni ng whet her defendant Sterling breached
its general duty of care to maintain its premses in a reasonably
safe condition. (See, D Vietro v Gould Palisades, Corp., supra,;
see al so, Cupo v Karfunkel, supra; Tulovic v Chase Manhattan Bank,
N.A., supra.) The fact that the condition was open and obvious
nmerely creates an issue as to plaintiff’s conparative negligence.
(See, Picarello v Zilberman, 309 AD2d 912; see also, Cupo Vv
Kar f unkel , supra; Tulovic v Chase Manhattan Bank, N A , supra.)

An issue of fact also exists concerning whether defendant
Sterling had constructive notice of the alleged dangerous
condi tion. (See, Gordon v Anerican Miseum of Natural Hi story,
67 NY2d 836; see also, Fundaro v Gty of New York, 272 AD2d 516
G anbrone v _New York Yankees, 181 AD2d 547.) Mor eover, the
testinmony of plaintiff and the non-party w tnesses regardi ng




st adi um personnel at the scene inmmedi ately after the nmustard spil
rai ses an i ssue of fact as to whether defendant Sterling had act ual
notice of the all eged dangerous condition.

In Iight of the foregoing, the part of defendant Sterling s
not i on seeki ng summary judgnent inits favor dism ssing plaintiff’s
conplaint as against it is denied.

The part of the notion of defendants HMSBMSI, Aranark, and
Stevens for sunmary judgnent in defendants HVBMSI's and Aramark’s
favor is denied inasnmuch as i ssues of fact exi st concerni ng whet her
there was a breach of the general duty of care to maintain the
premises in a reasonably safe condition (see, Cupo v Karfunkel
supra) and whet her defendants HVSMSI and Aramark had actual or
constructive notice of the alleged dangerous condition. (See
Gordon v _Anerican Museum of Natural History, supra.)

The part of the notion of defendants HVSMSI, Aranark, and
Stevens for summary judgnment in defendant Stevens’ favor is
granted. Said defendants presented conpetent evi dence establishing
def endant Stevens’ entitlement to sunmary judgnment as a nmatter of
I aw. This evidence established that defendant Stevens did not
create or have actual or constructive notice of the alleged
dangerous condition. This evidence al so established that def endant

Stevens did not breach any duty to plaintiff, Plaintiff, in
opposition to this part of the notion, failed to raise any triable
issues of fact. In addition, defendant Sterling s claimthat an

i ssue of fact exists concerning whether defendant Stevens created
the alleged condition by providing the subject nustard is
specul ative and without nerit.

Accordingly, plaintiff’s conplaint and all cross clains
agai nst defendant Stevens are dism ssed. In light of this
determ nation, the part of defendant Sterling’ s notion seeking
summary judgnent in its favor and agai nst defendant Stevens on its
cross claimfor indemification is denied as noot.

The part of the notion of defendants HVSBMSI, Aranark, and
Stevens for sunmary judgnent in defendants HVBMSI's and Aramark’s
favor di sm ssing defendant Sterling’s cross clains for
i ndemmi fication against them is denied as issues of fact exist
concerning whether defendants HVBMSI and Aranark adequately
performed their contractual obligations to defendant Sterling, or
were negligent in any duty owed to defendant Sterling. (See, Engel
v Eichler, 290 AD2d 477; see also, Boskey v Gazza Properties, Inc.,
248 AD2d 344; MBride v Stewart’s Ice Cream Co., 262 AD2d 776.)




The part of defendant Sterling’ s notion seeking sumary
judgment in its favor and agai nst defendants HVBMSI and Aramark on
its cross clains for indemification is denied as prenmature.

Dat ed: March 16, 2004
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