Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, ALLAN B. WEISS | AS PART 2
Justice

MARTHA MURI LLO
| ndex No: 3903/03
Pl aintiff
Motion Date: 3/2/05
- agai nst -
Mbtion Cal. No: 21
ADMORE Al R CONDI TI ONI NG, CORP. ,
MANUEL CARMOEGA and
KATHLEEN | . RI CKARD

Def endant .

The foll owi ng papers nunbered 1 to 10 read on this notion by
def endant, Rickard, for summary judgnent dism ssing the cross-
cl ai m of defendant, MANUEL CARMOEGA, on the grounds that he has
not sustained a serious injury within the nmeani ng of Sections
5102 and 5104 of the Insurance Law.
PAPERS
NUVBERED

Notice of Motion-Affidavits-Exhibits ...... 1 4
Answering Affidavits-Exhibits.............. 5-7
Replying Affidavits........................ 8 1

Upon the foregoing papers it is ordered that this notion is
granted and defendant, MANUEL CARMOEGA's, cross-claimis
di sm ssed.

Def endant, Rickard, has submtted conpetent nedical evidence
including the affirmation of his exam ning orthopedi st and MANUEL
CARMOEGA' s deposition testinony which establish, prima facie,
that he did not sustain a serious injury within the neani ng of
| nsurance Law 8 5102(d) as a result of the accident. (See, Gaddy
v. Eyler, 79 Ny2d 955 [1992]; Kearse v. New York Gty Transit
Aut hority, AD3d _ , 789 NYS2d 281 [2005]; Jackson v. New
York Gty Tr. Auth., 273 AD2d 200 [2000]; G eene v. Mranda, 272
AD2d 441 [2000]). Thus, the burden shifts to CARMOEGA to
denonstrate the existence of a triable issue of fact by
submitting conpetent nedical proof. (see, Gaddy v. Eyler, supra;
Licari v. Elliott, 57 Ny2d 230, 235 [1982]; Lopez v. Senatore,
65 Ny2d 1017 [1985]).

I n opposition, CARMOEGA submitted the affidavit of his
chiropractor, Dr. Vendittelli, the affirmed cervical MR report



of Dr. Dianond and his own affidavit. CARMOEGA s proof is
deficient, as a matter of law, in several respects and,
therefore, insufficient to raise a triable issue of fact.

Al t hough defendant, CARMOEGA testified at his deposition that he
had previously injured his neck in a work rel ated acci dent, and
had been treated for that injury by Dr. Vendittelli, the doctor
opines that the imtations of notion of defendant’s cervi cal
spine and the cervical disc herneation at C3-4 and C4-5 and di sc
desiccation revealed in the MRl are a direct result of the

i nstant auto accident and defendant’s prior history is non-
contributory. However, in the absence of an objective nedi cal
basi s, the conclusions, even of a treating doctor is insufficient
to raise a question of fact. (See, Napoli v. Cunningham 273 AD2d
366 [2000]; G ossman v. Wight, 268 AD2d 79 [2000]; Vitale v.
Carson, 258 AD2d 647 [1999]; Nadrich v. Wodcrest Country C ub,
250 AD2d 827 [1998]; Weaver v. Derr, 242 AD2d 823 [1997].) In
view of his failure to explain or indicate his opinion regarding
causation is speculative and conclusory (see, Franchini v.
Pal m eri, 307 AD2d 1056 [2003], aff’d 1 NY3d 536 [2004]; Lorthe
v. Adeyeye, 306 AD2d 252, 253[2003]; Dabiere v. Yager, 297 AD2d
831, 832 [2002], |v denied 99 NY2d 503 [2002]; Pajda v. Pedone,
303 AD2d 729, 730 [2003]; Gnty v. MacNamara, 300 AD2d 624, 625

[ 2002]; Kallicharan v. Sooknanan, 282 AD2d 573, 574 [2001]) and
tailored to neet statutory requirenents.(See, Lopez v. Senatore,
supra; Gousgoulas v. Ml endez, 10 AD3d 674 [2004]; Powell v.
Hurdl e, 214 AD2d 720 [1995]; G annakis v. Paschilidou, 212 AD2d
502, 503 [1995].)

Mor eover, since defendant testified, that he returned to
work after the accident and missed only one or two days of work,
thereafter, his self-serving affidavit is insufficient to raise a
triable issue of fact as to whetherhe was unable to perform
substantially all of his daily activities for not |less than 90 of
the first 180 days followi ng the subject accident . (See,

Kravtsov v. Whng, 11 AD3d 516 [2004]; M Ying Zhu v. Zhi Rong
Lin, 1 AD3d 416 [2003]; Sainte-Ainme v. Ho, 274 AD2d 569 [2000];
Jackson v. New York Gty Tr. Auth., 273 AD2d 200 [2000]) and
is conclusive evidence that his injuries are not significant

wi thin the neaning of the statute. (Attanasio v. Lashley, 223
AD2d 614 [1996]; Wnkler v. Lonbardi, 205 AD2d 757 [1994].)

The plaintiff’s supplenental affirnmation served after the
nmovant served his reply was not consi dered.
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