Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, ALLAN B. WEISS |AS PART 2
Justice

NEW YORK STATE CORRECTI ONAL OFFI CERS

AND POLI CE BENEVOLENT ASSCCI ATI ON, | NC., | ndex No: 14585/ 04
RI CHARD HARCROW Pres., CARL CANTERBURY,

Exec. V.P., MTZIE VILSAINT, V.P., GRANT Motion Date: 8/18/04
MARI N, V.P., ANTHONY FARDA, V.P. DAN EL

STUART, Tres., RICHARD ATKI NS, Memrber Motion Cal. No: 33
and on Behalf of all others simlarly

situated

Petitioners
- agai nst -
H NMAN STRAUB, P.C., WLLI AM SHEEHAN, Esqg.
Rl CHARD CASAGRANDE, Esqg., LAWRENCE
FLANAGAN JR., V. P. and DI ANE DAVI S,
Rec. Secy.

Respondent s

The foll owm ng papers nunbered 1 to 74 read on this notion by
petitioners for a declaratory judgnment and prelimnary injunctive
relief and counterclaimby respondents for declaratory judgnment

PAPERS
NUVBERED
Order to Show Cause-Petition-Affidavits-Exhibits .... 1- 12
Menorandum of Law in Support......................... 13
Verified Answer-Affidavits-Exhibits.................. 14 - 36E
Menor andum of Law in Qpposition to Petition.......... 37
Replying Affirmations-Affidavits-Exhibits............ 38 - 73
Menorandumof Law in Reply....... ... ... .. .. ......... 74

Upon the foregoing papers it is ordered that this petition
and counterclainms are granted in part and denied in part in
accordance with the annexed Menorandum Deci si on dated Cctober 18,
2004 signed herew th.

Dat ed: COctober 18, 2004
D#E 18



MEMORANDUM

SUPREME COURT : QUEENS COUNTY

| AS PART 2
_________________________________ X
NEW YORK STATE CORRECTI ONAL | NDEX NO. 14585/ 04
OFFI CERS AND POLI CE BENEVOLENT
ASSCCI ATION, INC., etc., et al. BY: WEISS, J.
- agai nst - DATED: OCTOBER 18, 2004
H NMAN STRAUB, P.C., et al.
_________________________________ X

In this action for a declaratory judgnment, petitioners
seek an order granting a prelimnary injunction and declaring the
amendnents to the Certificate of Incorporation, Constitution and
Byl aws to be null and void.

Petitioner, New York State Correctional Oficers and
Police Benevolent Association (Association) is a l|abor union
conprised of New York State enployees in security services units,
whose 23, 000 nenbers are |l ocated in nearly every county. This case
i nvol ves a power struggle for control of the union pitting the
union President, Richard Harcrow, the Executive Vice-President,
Carl Canterbury, Vice-Presidents, Mtzie Vilsaint, Gant Marin,
Ant hony Farda, Sector Stewart, Richard Arkins, and Treasurer,
Dani el Stuart, petitioners herein, agai nst respondents,
Lawrence Flanagan, Jr., a Vice-President of +the wunion, and
Di ane Davis, the Recording Secretary of the union. Respondent |aw

firmof H nman Straub has represented the Association since 1998,
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and respondents, WIIliam Sheehan, and Richard Casagrande, are
partners in the law firm H nman Straub and the Association
entered into a retainer agreenent effective May 1, 2003, whereby
the law firmwoul d be paid an annual retainer of $2,450,000.00 for
the services of regional counsel, including |obbying services in
t he annual amount of $150,000.00. At stake in this action is the
command of a large union, a lucrative retainer agreenent and the
union’s ability to provide continuous | egal services toits nenbers
who are or nmay becone parties to grievances, |law suits and other
matters which require | egal representation.

Odinarily the judiciary wll not interfere in the
internal affairs of a not-for-profit corporation, including alabor
uni on, absent a showing of fraud or substantial wongdoing (see

Matter of Glheany v Civil Serv. Employees Assn., 59 AD2d 834

[1977]; but see Sinoni v Cvil Service Enployees Association, Inc.,

Local 1000, AFSCME, AFL-CIO, 133 Msc 2d 1 [1986]). However, it is

clear that the instant controversy coul d paral yze the operation of
this 23,000 nmenber public enployee union, to the detrinment of its
menbers and the general public. Consequently, declaratory relief
IS appropriate.

At present, the Associ ation’s Executive Board consi sts of
10 menbers, who are sharply divided six to four over the choice of
counsel and the running of the union. Petitioners through the
actions of several nenbers of the Executive Board sought to

di scontinue the | egal services provided by H nman Straub, with the
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exception of |obbying services, and to engage the law firm of
Cronin & Byczek, LLP, as General Counsel to the Association.
Respondents, in response, engineered a purported vote during an
Executive Assenbly session to anmend the Certificate of
| ncorporation so that certain duties and responsibilities of the
Executive Board, including that of hiring and firing | egal counsel,
were term nated or di m nished, and the duties and responsibilities
of the Executive Assenbly were enl arged.

The law firm of H nman Straub which had a valuable
retai ner agreenent wth the Association, is a party-respondent in
this action and represents the respondents. The lawfirmof Cronin
& Byzcek represents the petitioners in this proceedi ng and seeks to
maintain its recent appointnent as the law firm for the
Associ ati on.

Nei t her Hi nman Straub nor Cronin & Byczek are neutra
advocates for their respective clients and each has a substanti al
pecuniary interest in the outcone of this litigation.

The Associ ation adopted its Constitution and Byl aws on
August 18, 1998. Article I X(A) and (B) of the Constitution and
Byl aws provides that "[t] he Executive Board shall be the nmanagi ng
body of the Association and shall consist of a President, an
Executive Vice-President, a Treasurer, a Secretary and seven
(7) Vice-Presidents..." and that "[t] he Executive Board shall have
general supervision and control over the day to day affairs of the

Associ ation, and for the i nplenentation of policies adopted by the
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Executive Assenbly. Except as otherwise provided in this
Constitution and Byl aws, all decisions of the Executive Board shal
require a vote of the majority of the Executive Board nenbers at a
nmeeting. Each Executive Board nenber shall have one (1) vote. A
gquorum of the Executive Board shall be seven (7) nenbers.” The
Executive Board is required to neet "at |east once nonthly at the
call of the President or by a magjority of the Executive Board..."
(Article I X Q).

I n August 2002, the Association was decertified as the
bar gai ni ng representative for the police unit. The Executive Board
Vi ce-President position that was held by a nmenber of the police
unit is vacant and cannot be filled wunder the ternms of
Article I X(F) of the Constitution and Byl aws. The Executive Board,
t herefore, now has ten nenbers, rather than the eleven stated in
the Constitution and Bylaws. Each nenber of the Executive Board
has one vote, and each nenber is directly elected by the
Associ ation’s general nenbers (Article V).

Sector Stewards are el ected by each sector and t he sect or
stewards el ect one steward fromthat sector as chief sector steward
(Article WVI). The 10 nmenbers of the Executive Board and the
83 <chief sector stewards together constitute the Executive
Assenbl y. Article X(D) of the Constitution and Byl aws provides
that "[t] he Executive Assenbly shall be the governing body of the
Association wth respect to its overall policies, ains and

purposes” and that neetings shall be convened no less than



five times a year, with an interval of no |l ess three nonths between
Executive Assenbly neetings. The "Executive Assenbly shall be
char ged W th ai di ng t he Executive Board and t he
Col l ective Bargaining Commttee in the devel opnment of contractual
strategi es, |anguage and nonetary proposals, and any other issues
having a direct inpact on the nenbership at-large. The Executive
Assenbly shall have the authority to interpret this Constitution
and Bylaws and all controversies thereunder. Any interpretation
adopted by majority vote of the Executive Assenbly in good faith
shall be binding upon all nenbers, officials and officers”
(Article X[D]).

Article XV sets forth a detail ed procedure for anendi ng
the Association’s Constitution and Byl aws. In general, proposed
anendnents are voted on by the Executive Assenbly, and if adopted
by a two-thirds vote, the entire nmenbership of the Association is
entitled to vote in favor or against the anmendnent.

On May 19, 2004, the Executive Board held a neeting,
whi ch was attended by President, Richard Harcow, Executive Vice-
President, Carl Canterbury, Treasurer, Daniel Stuart, Vice-
Presi dents, Law ence Fl anagan, Lyndon Johnson, Paul M kol aj czyk and
Mtzie Vilsaint. Recording Secretary, Diane Davis, and Vice-
Presidents, Anthony Farda and Grant Martin attended via tel ephone.
Also present was an attorney from H nman Straub and two other
guests from H nman Straub. Linda Cronin, a partner with Cronin &

Byczek was al so present, although this is not reflected in the
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Executive Board m nutes.

At this neeting a notion was nmade to rescind or repea
t he proposed 2004 budget for the Association and to adopt in its
stead the original treasurer’s proposed budget for 2004, to
elimnate three union | eave positions, to elimnate certain events,
and to elimnate a regional office, due to a deficit of
approxi mately $500, 000. Petitioners Canterbury, Stuart, Farda
Marin and Vilsaint all voted in favor of the notion. Vi ce-
Presi dent, Lawr ence Fl anagan, and Recordi ng Secretary, D ane Davi s,
respondents herein, and Vice-President, Paul M kol ajczyk, voted
agai nst the notion and Vi ce-President, Lyndon Johnson, was absent.
The m nutes do not record a vote by the President Richard Harcow
and the m nutes do not indicate whether he was present at the tine
the vote was taken.

A second notion was nade to term nate the | egal services
of respondent Hi nman Straub, P.C., and to retain Cronin & Byczek,
LLP as General Counsel to the Association. The mnutes of the
nmeeting state that at the reading of the second notion, Flanagan
and M kol ajczyk left the roomand that Davis who had been attending
via a tel ephone conference was no | onger connected. Board Menbers
Canterbury, Stuart, Farda, Marin and Vilsaint voted in favor of the
notion to termnate the |legal services of H nman Straub. The
m nutes state that "by ruling of counsel” Johnson was absent and
Fl anagan, Davis and M kol aj czyk had abstai ned. The m nutes do not

state who made this "ruling". The mnutes do not record a vote by



Presi dent Harcow and do not state whether he was present at the
time this vote was taken.

After this neeting, respondents Law ence Flanagan and
D ane Davis, as well as Executive Board nmenbers Lyndon Johnson and
Paul M kol ajczek nmet with Hi nman Straub, and sought |egal advice
concerning the quorum requirenent, and the vote to termnate
H nman Straub as | egal counsel, as well as other issues.

The Executive Assenbly held a two day neeting on June 16-
17, 2004. Petitioners allege that on June 16, 2004, during a
recess and outside of the presence of a mpjority of the
Executive Board and outside of the presence of a majority of the
Executive Assenbly, respondents Flanagan and Davis net inside a
conference room and wth the assistance of respondents
H nman Straub, Sheehan and Casagrande, created an anendnent to the
Certificate of |Incorporation. Respondents assert that at the
Executive Assenbly session on June 16, 2004, a notion was made by
Chief Section Steward, Louis G anpaglia, to anmend the Certificate
of Incorporation, as regards the powers and authority of the
Executive Board and Executive Assenbly, and that President Harcow
ruled the notion out of order. Respondents allege that the
Executive Assenbly then voted to overrule Harcow, that Harcow
attenpted to recess the neeting, that Davis called for a voice vote
on the anendnent and commenced a roll call vote, and that Harcow
succeeded in turning off the mcrophone and ordered the

st enographer to stop taki ng m nutes and stop recordi ng the neeti ng.
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It is asserted that 54 of the 93 nenbers of the
Executi ve Assenbly who were present voted in favor of the anendnent
to the Certificate of Incorporation. The anended Certificate of
| ncorporation was filed wth New York State D vision of
Cor porations on June 16, 2004, and states that the provision added
"is intended to clarify certain internal procedures by adding
Article 10 to the Certificate of Incorporation, the full text which
reads as foll ows:

"10. The Executive Board, as the board of directors of the
corporation, shall manage the day-to-day affairs of the corporation
subj ect, however, to the authority of the Executive Assenbly,
conprised of the elected representatives of the nmenbers chosen in
accordance wth the Byl aws, as foll ows:

(a) The Executive Assenbly shall have final authority with
respect to all budgetary matters, including the adoption of the
corporation’ s budget.

(b) The Executive Assenbly shall approve all contracts,
pur chases or expenditures havi ng an aggregate val ue of Twenty-Fi ve
Thousand ($25,000) or nore.

(c) The Executive Assenbly shall have final authority with
respect to the approval of professional agreenents and the
retention of professional advice and services.

(d) The Executive Assenbly shall have final authority with
respect to the hiring and dism ssal of all enployees, consultants
and staff.

(e) The actions and proceedings of the Executive Assenbly
shal | not be subject to annul nent or supersession by the board of

directors."

The anended certificate states that the undersi gned were



authori zed to execute and file the Certificate of Anendnent by "t he
concurring vote of a mgjority and quorum of the Executive Assenbly
conprised of the representatives of the nmenbers and exercising al
the rights, powers and privileges of nenbers pursuant to
Section 603(d) of the Not-For-Profit Corporation Law..." and is
acconpani ed by an affidavit executed by Flanagan and Davi s.

The Executive Assenbly on June 17, 2004, in response to
a dispute as to what constitutes a quorumfor the Executive Board
adopted the following resolution: "...that the Executive Assenbly
interprets Article I X(B) of the Constitution, which states that ‘a
quorum of the Executive Board shall be seven (7) nenbers to nean
that a quorum of the Executive Board shall be seven (7) nenbers”
In addition, on June 17, 2004, the Executive Assenbly unani nously
passed a notion "to direct our retained attornies (sic) to bring

any appropriate | egal action necessary agai nst any Executive Board

menber s who fail to follow the direction of t he
Executive Assenbly". Respondents also assert t hat t he
Executive Assenbly passed a resolution stating that "a

representative of our retained lawfirm H nman Straub, P.C., shal
be present at all Executive Assenbly neetings and shall be
available to nenbers of the Assenbly for advice and counsel as
requested.”

Respondents now allege that as the Certificate of
| ncorporation had been anended, the Executive Board |acked the

authority totermnate H nman Straub’s retainer and to replace this
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law firmw th another law firm

Petitioners commenced t his speci al proceedi ng on June 25,
2004 by way of an order to show cause and al so sought a tenporary
restraining order enjoining respondents from taking any actions
based upon the anmended Certificate of |ncorporation. The court
signed the order to show cause, granted the tenporary restraining
order, and set a return date of August 18, 2004, which was
necessitated by the summer recess. The respondents thereafter
sought to accelerate the hearing date in order to nodify or vacate
the tenporary restraining order and after a hearing held for that
purpose on July 9, 2004, the court fashioned a new tenporary
restraining order, which was placed on the record. The issues
rai sed by the parties regardi ng the | anguage and provi sions of the
tenporary restraining order have now been resolved and will not be
revisited here.

Petitioners seek to have the court declare the June 16,
2004 anendnent to the Certificate of Incorporation and attenpted
amendnent to the Constitution and Bylaws null and void.
Petitioners assert that the June 16, 2004 anendnment to the
Certificate of |Incorporation usurped the responsibilities and
powers of the Executive Board and illegally transferred these
responsibilities and powers to the Executive Assenbly, in violation
of Article X of the Constitution, and the provisions of the Not-
For-Profit Corporation Law. Petitioners further seek to enjoin the

respondents fromtaking any further actions based upon the anmended
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Certificate of Incorporation.

After the within action was comenced, Richard Harcow,
Carl Canterbury, Daniel Stuart, Gant Mrin, Anthony Farda and
Mtzie Vilsaint attended a neeting of the Executive Board on
July 7, 2004 and wunaninously passed a notion to termnate
H nman Straub’s |egal services retainer, wth the exception of
| obbyi ng services. It was provided that H nman Straub woul d remain
on retainer through August 8, 2004, in order to provide the nenbers
with continuous |egal services. These six nenbers of the
Executive Board al so unani nously passed a second notion to retain
Cronin & Byczek, L.L.P, to provide full legal services, with the
exception of | obbying. In addition, they voted to cancel the
August 2004 neeting of the Executive Assenbly. On July 7, 2004,
these six nenbers of the Executive Board sent a letter to
H nman Straub stating that its |egal services had been term nated
for cause. The notion to termnate H nman Straub’s services, as
well as the letter of termnation, specifically cited the
assi stance provided by Hnman Straub in obtaining and filing
anendnent to the Certificate of Incorporation and its conduct at
t he Executive Assenbly sessions of July 19-27, 2004.

Petitioners assert t hat as a mjority of t he
Executive Board nenbers were present at the neetings of My 19,
2004 and July 7, 2004 the actions taken at these neetings were
proper and valid. Respondents assert that as fewer than the

requi red quorum of seven were present, petitioners’ actions were
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illegal, and without effect.

Respondents served an answer to the petition and
i nt erposed seven countercl ai ns. The first counterclaim seeks a
declaration to the effect that the anmended Certificate of
| ncorporation is valid and in full force and effect, and that as
the Association’s governing body, the Executive Assenbly has the
final and ultimate authority for budgetary matters, enploynent
matters, professional services agreenents and the approval of al
contracts in excess of $25,000.00. The second countercl ai m seeks
a declaration to the effect that pursuant to a validly executed
retai ner agreement, dated May 1, 2003, and resolutions of the
Executive Assenbly dated October 3, 2002 and June 17, 2004,
H nman Straub, P.C. is the general counsel for the Association
The third counterclaim seeks a declaration that a quorum of the
Executive Board neans that seven nenbers nust be present. The
fourth counterclaim seeks to declare null and void all actions
taken by petitioners in the nane of the Association’s
Executive Board at the neetings of June 15, June 25 and July 7,
2004. The fifth counterclaimseeks a declaration that this action
was w ongfully conmenced usi ng uni on funds. The sixth counterclaim
seeks to enjoin the petitioners and to direct themto foll ow al
noti ons and resol uti ons passed by the Executive Assenbly, including
t he anended Certificate of Incorporation. The seventh counterclaim
seeks a declaration that the petitioners violated the Association’s

Constitution and Byl aws by commencing this action.
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The first issue to be determ ned i s whet her a quorum was
present at the tinme the Executive Board acted on May 19, 2004, and
on subsequent dates. At issue is whether a quorumconsists of six
or seven nenbers of the Executive Board in light of the fact that
the police unit has been decertified, thereby permanently reducing
t he nunber of Executive Board nenbers from 11 to 10. Not - For -
Profit Corporation Law 8 707 is entitled "Quorumof directors” and
provi des as foll ows:

"Unl ess a greater proportionis required by this chapter or
by the certificate of incorporation or by a by-law adopted
by the nenbers, a mjority of the entire board shal
constitute a quorum for the transaction of business or of
any specified itemof business, except that the certificate
of incorporation or the by-laws may fix the quorum at | ess
than a nmagjority of the entire board, provided that in the
case of a board of fifteen nenbers or | ess the quorum shal
be at | east one-third of the entire nunber of nenbers and
in the case of a board of nore than fifteen nenbers the
quorum shall be at least five nenbers plus one additional
menber for every ten nenbers (or fraction thereof) in
excess of fifteen."

Here, the Association’s Constitution and Byl aws specifically
provide for an Executive Board consisting of 11 nmenbers, and
unequi vocal |y states that a quorumconsi sts of seven nenbers of the
Executive Board. The fact that the Executive Board now consi sts of
10 nmenbers due to the decertification of one unit does not affect
t he nunber of nenbers needed to forma quorum The Constitution
and Byl aws do not permt the Vice-President fromthe decertified

unit to be replaced by an individual fromany other unit, and do

not permt a reduction in the nunber needed to form a quorum
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Rat her, the Constitution and Byl aws fix a preci se nunber of nmenbers
to form a quorum and does not utilize a mathematical fornula to
determ ne the nunber of nenbers necessary to forma quorum

Therefore, contrary to petitioners’ assertions, the nunber of
Executive Board directors needed for a quorumcannot be reduced to
six, using a proportional formula of 2/3 of the nunber of the
menbers of the Executive Board. It is noted that although the
police unit was decertified in 2002, the Constitution and Byl aws
was not anended to alter the nunber of Executive Board nenbers
necessary to forma quorum It is, therefore, the declaration of
this court that seven nenbers of the Executive Board nust be
present at an Executive Board neeting in order to forma quorum at
the tine a vote is taken.

Section 708(d) of the Not-For-Profit Corporation Lawis
entitled "Action by the board" and provides that "[e]xcept as
otherwi se provided in this chapter, the vote of a magjority of the
directors present at the tinme of the vote, if a quorumis present
at such tinme, shall be the act of the board.” A review of the
m nut es of the Executive Board neeting of May 19, 2004 reveal s that
at the tinme the notion to "rescind/repeal” the 2004 budget was
present ed and vot ed upon, seven nenbers of the Executive Board were
physically present and an eighth nenber was present via a
conference call. Therefore, a quorum was present at the vote on
t he budget.

However, at the tinme the notion to termnate the |ega
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services of H nman Straub was read and taken, only five nenbers of
t he Executive Board were present and actually voted. D ane Davis
was no | onger connected and available via a conference call, and
Fl anagan and M kol aj czyk had left the room where the neeting was
held. It is undisputed that M. Johnson was not present at this
meeting. Therefore, as seven nenbers of the Executive Board were
not present at the tine the vote to termnate H nman Straub was
taken, a quorum was not present and the decision to termnate
H nman Straub was not a valid act of the Executive Board.

The court rejects the "ruling by counsel” that Flanagan,
M kol aj czyk and Davis abstained fromvoting, which is cited in the
m nutes of the neeting. Such a ruling, by an wunidentified
attorney, was not authorized by the Association’s Constitution and
Byl aws or the Not-For-Profit Corporation Law and, therefore, is
wi thout force and effect.

Petitioners’ assertion that D ane Davis, Larry Fl anagan,
Lyndon Johnson and Paul M kol aj czk, deliberately and consistently
absent ed t hensel ves from Executive Board neetings in an attenpt to
prevent a quorum and stop the Board fromcarrying out its duties,
IS unsubstanti at ed. The court notes that the mnutes of the
May 19, 2004 neeting reveal that although Fl anagan and M kol aj cyzk
| eft the Board roomfor some 40 mnutes, they left their personal
bel ongings in the Board room which evidences an intention to
return to the neeting.

The court recognizes that the issue of which law firm
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will be the recipient of a valuable retainer, worth in excess of
two mllion dollars per year, is at the heart of this litigation.
Control of the Executive Board of this 23,000 nenber union was
crucial. The possibility that either counsel, for its own benefit,
i nfluenced the actions of Executive Board nenbers to either absent
t hensel ves or to force a vote is not inconceivable. Nevertheless,
the court finds that petitioners’ nere allegation is insufficient
to establish that Board nenbers intentionally and deliberately
absented thensel ves froma portion of the May 19, 2004 neeting so
as to deprive the Board of a quorumnecessary to vote on the notion

to termnate the |legal services of Hnman Straub (cf. Gearing v

Kelly, 11 Ny2d 201 [1962]).

As regards the Executive Assenbly, it is undisputed that
t he Executive Assenbly neeting of June 16-17, 2004 was a highly
contentious session. The question to be decided here is whether
the actions taken by the Executive Assenbly conported with the
provi sions of the Constitution and Byl aws and t he provi sions of the
Not - For-Profit Corporation Law The Executive Assenbly is
purported to have voted to anend the Certificate of |ncorporation.
The anmendnent clearly was designed to |limt the powers of the
Executive Board and to I ncrease t he power s of t he
Executive Assenbly to include the hiring and firing of |egal
counsel . The paranount issue to be determned is whether such
changes pertaining to the governance of the Association can be

ef fectuated by anending the Certificate of I ncoporation, or whether
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an anendnent to the Constitution and Byl aws is required.
Petitioners’ argument that only the Executive Board has
the power to select |egal counsel for the Association, is based
upon Section Xl X of the Constitution and Byl aws. This section
provides that: "Attorneys shall be available to the nenbership for
arbitrations, negotiations, admnistrative agency and state and
federal court litigation and other services, including disciplinary
proceedi ngs, which the Executive Board may deem necessary, based
upon the guidelines recoomended by the Gievance/ Legal Assi stance
Comm ttee and adopted by the Executive Assenbly." This provision
sets forth discrete | egal services that are provided to nenbers of
the Association, and gives the Executive Board the power to
determ ne the circunstances under which l|legal services wll be
provi ded to nmenbers, based upon gui delines that were adopted by the
Executive Assenbly. This provision, however, is silent as to which
governi ng body within the Association is charged with deci di ng who
to retain as | egal counsel. However, the retainer agreement with
H nman Straub was signed by President Harcow, and the Constitution
and Byl aws provides that the president "with the consent of the
Executive Board, signs all agreenents for the Association”
(Article XVlI, section A 4.). The retainer agreenent was approved
by the Executive Board and was not presented to the
Executive Assenbly for its approval. The Executive Board is
charged with running the daily affairs of the union, and there is

nothing in the Constitution and Bylaws that requires the
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Executive Assenbly to approve a retai ner agreenent, or any other
agreenent, that the president nmay enter into with the consent of
t he Executive Board. The Executive Board, thus, has the authority
to determ ne who the Association will contract with, including the
choi ce of Ceneral Counsel for the Association.

Section 801 of the Not-For-Profit Corporation Lawpermts
a not-for-profit corporation to anmend its Certificate of
| ncorporation provided that "such provisions as mght be lawfully
contained in an original certificate of incorporation filed at the
time of making such anendnment” (N-PCL § 801[a]) and in particular
may "strike out, change or add any provision not inconsistent with
this chapter or any other statute relating to the affairs of the
corporation, its rights or powers or the rights or powers of its
menbers, directors or officers, including any provision required or
permtted to be set forthin the by-laws...." (NPCL 8 801[b][3]).

Section 802 of +the Not-For-Profit Corporation Law
provides that: "(a) Amendnent or change of the certificate of
i ncorporation shall be authorized: (1) If there are nenbers
entitled to vote thereon, by majority vote of such nenbers at a
nmeeting as provided in paragraph (c) of section 613 (Vote of
menbers)... (b) Notw thstanding any provisioninthe certificate of
i ncorporation or by-laws, nmenbers of a class shall be entitled to
vote and to vote as a cl ass upon the authorization of an anendnment
and, in addition to the authorization of the amendnent required by

paragraph (a)(1), the anmendnent shall be authorized by mpjority
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vote of the nenbers of the class, when the proposed anendnent woul d
exclude or limt their right to vote on any matter except as such
right may be limted by voting rights given to nenbers of an
existing class or of a newclass."” .... (d) This section shall not
alter the vote required wunder any other section for the
aut hori zation of an anendnent referred to therein, nor alter the
authority of the board to authorize anmendnents under any other
section.”

Not - For-Profit Corporation Law 8 603(d) states that a
corporation may provide that its nmenbers el ect representatives or
del egat es who when assenbl ed exercise all of the powers, rights and
privileges of nenbers of the corporation. Al t hough sone
23,000 people belong to the Association, the Constitution and
Byl aws provide that the Executive Board may call for statew de
general nmenbership neetings. In addition, the Constitution and
Byl aws provi de that each sector which is defined as a work site or
facility where Associ ation nenbers are enpl oyed shall el ect sector
stewards, and the sector stewards, in turn, elect a chief sector
steward fromeach sector. The chief sector stewards along with the
menbers of the Executive Board nmake up the Executive Assenbly.
Each nmenber of the Executive Assenbly has one vote except where 20%
of the voting nenbership requests voting by weighted votes. Wen
such a request is made those sectors who have a greater nunber of
menbers at their work site or facility have a greater nunber of

votes. Clearly this is a del egate systemin which the chief sector
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stewards are the representatives of the union rank and file.

The court, however, finds that evenif the roll call vote
on the notion to anend the Certificate of |Incorporation conported
with the voting procedures established by the Executive Assenbly,
the anendnent could not be filed absent the consent of the
| ndustrial Board of Appeals. Section 404 (j) of the Not-For-Profit
| ncorporation Law provides that "[e]very certificate of
i ncor poration which includes anong its purposes the organi zati on of
wage-earners for their nutual bet t er ment, protection and
advancenent; the regul ation of hours of |abor, working conditions,
or wages; or the performance, rendition or sale of services as
| abor consul tant, | abor-managenent advi sor, negoti ator, arbitrator,
or specialist; and every certificate of incorporation in which the
name of the proposed corporation includes ‘union,’” ‘I|abor,’
‘“council’ or ‘industrial organization,’ or any abbreviation or
derivative thereof in a context that indicates or inplies that the
corporation is fornmed for any of the above purposes, shall have
endorsed thereon or annexed thereto the approval of the industrial
board of appeals. The board shall mnmake such inquiry into the
pur poses of the proposed corporation as it shall deemadvi sabl e and
shal |l order a hearing if necessary to determ ne whether or not such
purposes are in all respects consistent with public policy and the
| abor law. Notice of the time and pl ace of hearing shall be given
to the applicants and such other persons as the board may

determ ne." Section 804( a) of t he Not - For - Profit
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Corporation Law provides that "[a] certificate of anmendnment shal

not be filed if the anmendnent adds, changes or elimnates a
pur pose, power or provision, the inclusion of which in a
certificate of incorporation requires consent or approval of a
governnmental body or officer...unless such consent or approval is
endorsed on or annexed to the certificate of anmendnent.” The
anended Certificate of Incorporation filed herein did not contain
t he consent or endorsenent of the Industrial Board of Appeal s and,

therefore, is wthout authorization (see generally 7-8 Wite on

New Yor k Corporations 8 N804.02).

The court finds that although the Executive Assenbly may
vote to anend the Certificate of Incorporation in order to change
the powers and duties allotted to the Executive Board and to the
Executive Assenbly, they nust do so in a manner consistent with al
of the provisions of the Not-For-Profit Corporation Law. This was
not done here.

In view of the foregoing, the within petition is granted
and the first branch of the respondents’ counterclains is denied
and it is the declaration of the court that the June 16, 2004
amendnent to the Certificate of Incorporationis null and void, any
actions taken by respondents in reliance on the anended Certificate
of Incorporationis null and void, and respondents may not take any
further actions based upon this anended Certificate of
| ncor porati on.

As regards the remainder of respondents’ counterclains,
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it is the declaration of the court that as quorum of seven nenbers
of the Executive Board was not present at the Board neeting of
May 19, 2004, the vote by five nenbers of the Executive Board to
termnate the legal services of Hnman Straub was not a valid
exerci se of power and, therefore, is void.

It is the further declaration of the court that the
actions taken by R chard Harcow, Carl Canterbury, Daniel Stuart,
Grant Marin, Anthony Farda and Mtzie Vilsaint at a neeting of the
Executive Board on July 7, 2004, including the termnation of
H nman Straub as counsel for the Association and the retention of
Cronin & Byczek as counsel for the Association, is wthout force
and effect, as a vote by the majority of the nenbers at a neeting,
in the absence of a quorumof seven nenbers of the Executive Board,
and is invalid.

It is the further declaration of the court that in |ight
of the foregoing H nman Straub remains the General Counsel to the
Associ ati on. The court further declares that any other actions
t aken by nmenbers of the Executive Board in the absence of a quorum
and after the original tenporary restraining order was in force are
wi thout force and effect.

Respondents counterclainms for a declaration that this
action was wongfully comenced using union funds, and for a
declaration that the petitioners violated the Association’s
Constitution and Byl aws by commencing this action are denied, as a

justiciable controversy exi sted between nenbers of the Associ ati on.
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It is, therefore, the declaration of the court that petitioners
were entitled to commence this action on behalf of the Associ ati on,
usi ng uni on funds.

A copy of this nmenorandum deci sion with short formorder
has been e-mailed to respective counsel this day.

The court directs that on or before Cctober 20, 2004
Petitioner, New  York State Correctional Oficers and
Pol i ce Benevol ent Associ ati on, shall post a copy of this menorandum
decision on its website and the same shall remain posted for the
information of the nenbership for a period of twenty-one
(21) consecutive days.

This constitutes the decision and judgnent of the court.

Short form order signed herewth.

/sl

J.S. C
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