SHORT- FORM ORDER
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HON. PHYLLIS ORLI KOFF FLUG | A Part 9
Justice

ALI CJA OZUGOWSKI , | ndi vi dual I y | ndex Number .. 11945/ 02

and as Adm nistratrix of the .
Estate of ADAM OZUGOWSKI . Motion Date...2/22/05
Deceased, Mbtion Cal.
Plaintiff, Nunmber........ 23
- agai nst -

THE CI TY OF NEW YORK and NEW YORK
CI TY HEALTH AND HOSPI TALS
CORPORATI ON,

Def endant .

The foll owi ng papers nunbered 1 to 4 read on this notion

Notice of Motion 1 -
Attorneys Affirmation
Stipul ation

A OWN

Def endants The City of New York and New York City Health and
Hospital s Corporation nove to reargue, and upon reargunent,
nodi fy the Court’s order dated June 18, 2004 by di sm ssing
plaintiff’s conplainant for failure to file a tinmely Notice of
Claim

The notion to reargue is granted solely as to New York City
Heal th & Hospital Corporation; the cause of action as to
Def endant New York City having al ready been di sm ssed.

Plaintiff had noved to anend their notices to reflect the
date of the alleged negligence from March 31, 2001 to March 25,
2001 (that was agreed to and w thdrawn pursuant to stipul ation
(dat ed August 26, 2002).

In determ ning whether to permt service of a |ate notice
under CGeneral Municipal Law 50-e, a court should consider al
rel evant facts and circunstances, including whether an infant is
i nvol ved, whether there is a reasonabl e excuse for the del ay,
whet her the public corporation acquired actual know edge of the



facts constituting the claimwthin 90 days or a reasonable tine
thereafter,. And whether the public corporation’s defense would
be substantially prejudiced by the delay (See, Matarrese v. New
York City Health & Hospitals Corp., 215 AD2d 7 (2d Dept. 1995).

Plaintiff has a good and justifiable excuse in the m ninal
del ay as she could not possibly know a cause of action existed
until April 3, 2001 when Adam Ozugowski conmitted sui cide.

The def endant hospital was in possession of all the nedical
records and had actual notice of the underlying facts. The very
essence of plaintiff’s claimis that the hospital deviated from
good and accepted nedical practice when it released plaintiff’s
decedent fromthe hospital w thout proper evaluation. No
prej udi ce has been shown by the hospital.

The Notices of Claimwere filed on June 29, 2001. The
nunber of days from when the alleged mal practice was di scovered,
(April 3, 2001) until the Notice of Caimwas served was 77 days.
Even counting fromthe date of the alleged mal practice (March 25,
2001) (which was not discovered until April 3, 2001) the total is
96 days, six days over the statutory requirenent. The Court
deens this mnimal under the totality of the circunstances.

Accordingly, defendant’s notion to dism ss are deni ed.

April 7, 2005

J.S. C



