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Def endant, pro se, noves pursuant to CPL 440.20 to set aside
his sentence and, thereafter, be resentenced under the nore
favorabl e provisions of the 2004 Drug Law Reform Act (“DLRA"),
which was enacted approximately eight nonths after he was
sentenced upon his guilty plea.

Defendant’s notion is without nerit, and hereby denied.

On May 22, 2003, defendant was indicted for attenpted nurder
in the second degree, assault in the first degree, crimnal
possession of a weapon in the second degree, and crimnal



possession of a controlled substance in the second and seventh
degr ees.

Def endant pled guilty to crim nal possession of a controlled
substance in the third degree . On April 8, 2004, he was
sentenced in accordance with his plea bargain, as a second fel ony
offender, to a term of from six to twelve years inprisonment.
Def endant signed a waiver of the right to appeal as part of his
bargain. He has not filed a notice of appeal.

The DLRA was signed into |aw on Decenber 14, 2004 (L.2004,
Ch. 738). The purpose of the Act was to nmitigate the perceived
har shness of the drug |l aws adopted in the 1970's, commonly known
as the “Rockefeller Drug Laws.” Anobng other things, the DLRA
revised the definition of class A felony drug possessi on of fenses,
substituted a determ nate sentencing schenme for all drug-rel ated
felony offenses, offered a resentencing option for persons
previously sentenced to life terms for A-1 felony drug crines, and
revi sed conditional and tenporary rel ease procedures.

Section 41(d-1) of the Act provides that its sentencing
provi sions, including the determ nate sentenci ng whi ch def endant
seeks, shall take effect on the 30'" day after enactnent, and
“shall apply to crinmes conmtted on or after the effective
date....”, ie. crimes commtted on or after January 13, 2005.

General ly, nonprocedural statutes “are not to be applied
retroactively absent a plainly manifested legislative intent to
that effect” (People v diver, 1 NY2d 152, 157; see also, People
v _Behlog, 74 Ny2d 237; MKinney's Cons Laws of NY, Book 1,
Statutes § 51). However, an exception to this general rule of
nonretroactivity exists for aneliorative changes in the | aw whi ch
reduce the punishnment for a particular crinme (see, People v
Behl og, supra; People v diver, supra). Under this “aneliorative
exception”, absent contrary evidence of legislative intent, the
puni shnment standard existing at the tinme of sentencing, rather
than at the time of conm ssion of the crine, applies to determ ne
the defendant’s sentence (see, People v Walker, 81 Ny2d 661;
People v Behlog, supra; People v Qiver, supra; People v Allen
309 AD2d 624, |v denied 1 NY3d 624; People v Goolsby, 177 AD2d
709, lv denied 79 Ny2d 857; People v Murray, 794 NYS2d 885; People
v _Denton, 7 Msc3d 373); that is, a defendant who commtted a
crime prior to the effective date of the aneliorative change, but




was sentenced afterwards, would receive its benefit. Defendant,
however, both commtted his crine and was sentenced prior to the
effective date of the DLRA; thus, the aneliorative exception to
the general rule of nonretroactivity does not apply, and he may
not receive the benefit of its |esser punishnment (id; see also,
People v Payne, 6 Msc3d 1015A; People v Frain, 6 Msc3d 1029A).

Finally, since the DLRA is inapplicable to defendant, his
argunent concerning its unconstitutionality is noot.

This constitutes the decision and order of the court.
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