MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-19

THE PEOPLE OF THE STATE OF NEW YORK : BY: STEPHEN A. KNOPF
DATED: July 7, 2006

- agai nst - : I NDI CTMENT NO. 1667/ 94

CEDRI C TAM,

Def endant

The Defendant, Cedric Tam seeks an order fromthe court to
vacate the judgnent of conviction pursuant to CPL 440.10 (1)(9)
upon the ground that it was obtained in violation of his rights
under the U. S. Constitution in light of the U S. Suprene Court's

decision in Crawford v. Washi ngton, 541 US 36 (2004).

FACTUAL BACKGROUND

Thi s case involves a robbery incident that occurred on
April 14,1994. The defendant was charged with robbery in the
first degree (PL 160.15-4); attenpted robbery in the first
degree (PL 110/160. 15-(4); robbery in the second degree (PL

160.10-1); attenpted robbery in the second degree (PL



110/ 160. 10-1); crimnal possession of a weapon in the second
degree(PL 205.03); crimnal possession of a weapon in the third
degree(PL265.02-3); crimnal possession of a weapon in the third
degree (PL 265.02-4) and crimnal possession of stolen property
inthe fifth degree. (PL 165.40) under Indictnment Nunber

1667/ 94.

On May 3, 1995, the defendant was convicted after a jury
trial of robbery in the first degree, two counts of attenpted
robbery in the first degree; robbery in the second degree, two
counts of attenpted robbery in the second degree, crimna
possessi on of a weapon in the second degree, two counts of
crim nal possession of a weapon in the third degree and crim nal
possession of stolen property in the fifth degree. On June 19,
1995, the Court sentenced the defendant to an indeterm nate
prison termof seven to twenty one years on the top robbery
count, and | esser concurrent terns for the renaining
convi ctions.

On January 21, 1998, the defendant appeal ed his conviction
to the Appellate Division, Second Departnent, arguing that it

was an error for the trial court to permt the prosecutor to



dismss two counts of the indictnment after the jury indicated
that it reached a partial verdict, thereby circunventing CPL
310.70 preventing the jury fromcontinuing deliberations; that
the trial court refused to grant defendant's adverse inference
charge regarding the destruction of evidence was prejudicial
error, that the People's CPL 710.30(1)(b) notice was defective
and lastly that the inposed sentence was excessive. The People
opposed this notion. The defendant filed a pro se suppl enent al
brief in which he clained the prosecutor becane an unsworn

W t ness by denonstrating to the jury how the defendant pointed
his gun and inproperly vouched for the credibility of the
Peopl e' s wi t ness anong ot her argunents. Neverthel ess, on January

7, 1999, the defendant's conviction was affirmed People v. Tam

256 AD2d 600(2d Dept 1998). On June 25, 1999, leave to appeal to

the Court of Appeals was denied. People v Tam 93 NY2d 979

(1999).

On June 7, 2000, the defendant noved pro se to vacate his
j udgnment of conviction pursuant to CPL 440.10 (1)(f) and (g) on
the grounds of off the record inproper and prejudicial conduct

and newl y di scovered evidence. The Peopl e opposed this notion.



On August 16, 2000, the Court denied the defendant's notion. The
def endant sought to appeal that decision to the Appellate
Di vi sion, Second Division. On Novenber 20, 2000 the Appellate
Di vi sion denied that notion to appeal.
On Novenber 3, 2000, the defendant filed a wit of error

coram nobis with the Appellate D vision Second Departnent. The

Peopl e opposed this application. On January 8, 2001, the
Appel  ate Division, Second Departnent, denied the defendant's

notion. People v Tam 279 AD2d 487 (2d Dept 2001). The defendant

has filed several nore petitions in the federal court. Each and
every one of these petitions have been ultimtely deni ed.

LEGAL ARGUMENTS

In the defendant's present notion before this Court, he
nmoves pursuant to CPL 440.10 (1)(g) to set aside the judgnent of
conviction on the ground that his right of confrontation under
t he Sixth Anendnent has been viol ated because of the decision of

the Supreme Court in Crawford v Washi ngton 541 US36 (2004).

Specifically, the defendant argues that during the prosecutor's
summati on she spontaneously perfornmed a denonstration with the

gun that was in evidence, drawing it at the jurors while stating



He's looking at that - the perpetrator's face". The def endant
clains this is denonstrative evidence, and that under Crawford,
he woul d have been permtted to cross-exanmne as to this
evi dence, but that he was not afforded the opportunity to do so
at his trial.

I n response, the People assert that the defendant's notion
shoul d be denied in it's entirely for the foll ow ng reasons (1)
the notion is procedurally barred as the issue was already
addressed on appeal; (2) the defendant’s allegations do not
establish a |l egal basis for relief in that Crawford does not
apply retroactively and (3) the defendant’s claimlacks nmerit as
Crawf ord does not apply to the specific conduct that the
def endant clains is inproper in this case.

LEGAL DI SCUSSI ON

The defendant's claimis barred by CPL § 440.10 (2)(a),
whi ch states in pertinent part:
"The court nust deny a notion to vacate judgnent when
t he ground or issue raised upon the notion was previously
determ ned on the nerits upon an appeal fromthe judgnent,

unl ess since the tinme of such appellate determ nation there has



been a retroactively effective charge in the law controlling
such issue."

The Peopl e contend that the Court must deny this claim
pursuant to CPL 8§ 440.10(2)(a) because the defendant has al ready
raised this exact claimon direct appeal in his pro se brief.
Additionally, the People argue the claimis barred pursuant to
CPL § 440.30 (4)(a), because even if the defendant's clains are
all true, they do not establish a | egal basis for relief.

The defendant's clains are procedurally barred pursuant to
CPL 8 440.10(2)(a) as the issues the defendant raised have
al ready been addressed. The defendant already raised this exact
claimin his pro se supplenental brief where he clainmed the
prosecutor, during her summation, denonstrated how t he defendant
poi nted the gun during the robbery and thus becanme an unsworn
Wi t ness. The Appellate Division held that this claimwas either

unpreserved for appellate review or without nmerit. People v Tam

256 AD2d 600 (1968). Therefore, pursuant to CPL § 440.10(2)(a)
t he defendant is barred fromraising this issue for review at
this juncture.

CPL § 440.30 (4)(a) states "Upon considering the nmerits of



the notion, the Court may deny it w thout conducting a hearing
if:

(a) The nmoving papers do not allege any ground constituting

| egal basis for the notion.”

As the People state in their argunent, the defendant's

cl ai m does not establish any | egal basis for relief. Assum ng
all the allegations the defendant nakes about the Assistant
District Attorney are true, it is not newy discovered evidence
as the defendant clains. It is fully contained in the court
record of the trial, at which he was present. The def endant
coul d have brought it up earlier on appeal and, in fact, did
bring it up on his direct appeal. Therefore it is not a basis on
which to vacate the defendant's conviction.

THE CRAWORD | SSUE

The defendant wants to apply the Suprene Court's 2004

decision in Crawford v Washi ngton supra retroactively to his

trial which took place in 1995, alnost ten years earlier. The
def endant's appeal was adjudi cated before Crawford was deci ded.
The | ower state courts have ruled Crawford should not be applied

retroactively to collateral proceedings involving judgnents



whi ch have becone final on direct review People v Dobbin 6 M sc

3d 892 (2004); People v Perfetto, 7 Msc, 3d 1031 (2005).

New York State applies the U S. Supreme Court test to

determine retroactivity. People v Eastnman, 85 Ny2d 265 (1995),

states: "The threshold issue in determ ning whether to apply a
constitutional rule retroactively is characterization of the

rule as "'new or 'old ...”. In Teaque v Lane, 489 US 288, 310

(1989) the Suprenme Court held that “[u]lnless they fall within
an exception to the general rule, new constitutional rules of
crimnal procedure will not be applicable to those cases which
have becone final before the new rules are announced”.

The Suprenme Court sets out the federal test in Teaque,
holding that "...new rules of constitutional crimnal procedure
are applied retrospectively in one of two situations: (1) where
the new rul e places ‘certain kinds of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw making
authority to proscribe’ or (2) where the newrule alters a
bedrock procedural elenment of crimnal procedure which
inmplicates the fundanental fairness and accuracy of the trial”

Teague v lLane, supra at 311-312.




“[A] case announces a new rule when it breaks new ground or

i nposes a new obligation on the States or the Federa

Government; [or,] [t]o put it differently, a case announces a
new rule if the result was not dictated by precedent existing at
the time the defendant's conviction becane final" Teague, supra
at 301.

The Crawford decision broke new ground, and its bar of
out-of-court testinonial statenments that were not subject to
prior cross-exam nation was not dictated by existing precedent.
Thus Crawford established a new procedural rule. *“Accordingly,
it would be retroactively applied only if it fell within either
of the two well -established exceptions to the genera
nonretroactivity of such rules: if it prohibited a certain
category of punishnent for a class of defendants because of
their status or offenses, or constituted a watershed rul e of
crimnal procedure inplicating the fundanental fairness and

accuracy of the crimnal proceeding...” People v Perfetto ,

supra. Clearly the first exception does not apply to the case at
bar .

While Crawford may be said to have extended the scope of



the Confrontation Clause, it does not alter our understandi ng of
t he bedrock procedural elenments essential to the fairness of the
proceedi ng. Therefore, it is not entitled to the full
retroactivity as enunciated under the Teague exception. As
such, Crawford does not apply retroactively to the defendant's
case.

THE PROSECUTOR S SUMVATI ON

Even if Crawford was applied retroactively to the
def endant's case, it would not have applied to the prosecutor's
conduct during summation. Crawford applies only to "testinonial"”
statenments. While the Suprene Court has declined to define what
constitutes a "testinonial statenent”, it has provided a few
exanples. It said at a mininmum"testinonial” includes testinony
at a prelimnary hearing, before a grand jury, a forner trial
and to police interrogation. Crawford supra.

The defendant clains that the act of the Assistant District
Attorney picking up the gun during sunmation is denonstrative
evidence. In actuality, it is not any type of evidence, as
summation i s not evidence. As the Crimnal Jury Instructions

(2nd Edition) state in its Pre-Summation |Instructions:



“Summat i ons provi des each | awer an opportunity to reviewthe

evi dence and submt for your consideration the facts,

i nferences, and conclusions that they contend may be properly

drawn fromthe evidence... nothing the awers say at any tine
is evidence... nothing the lawers say in their sunmations is

evidence.” (Citations omtted). In this case, it's clear to this

Court that nothing the prosecutor said or did in this case was
evi dence of any kind, denonstrative or otherw se. The District
Attorney was sinply conmenting on the evidence. It certainly
does not fall under the purview of Crawford, even if it applied
retroactively to this case, which it doesn't.

Accordi ngly, defendant's notion to vacate the judgenent of
conviction is denied in all respects.

The foregoing constitutes the decision and order of this

Court.

STEPHEN A. KNOPF, J.S.C.
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