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By notice of notion, defendants seek an order of this Court,
pursuant to CPLR 83212, granting them summary judgnment and
di sm ssing the conplaint.

Plaintiff files an affidavit in opposition and defendants
reply.

In the underlying cause of action, plaintiff, pro se,
al | eges various clains as foll ows:

(a) that defendants, as her enployers, breached a duty of
care to her, resulting in her illness and tenporary
hospitalization in May of 1999;



(b) that defendants breached a contractual duty to her by
failing to recogni ze her synptons of physical distress, causing
plaintiff to be hospitalized in May of 1999;

(c) that defendants wongfully termnated plaintiff for no
justifiable reason;

(d) that defendants deprived plaintiff of her right to union
representation;

(e) that defendants violated plaintiff's right to privacy by
firing her for no justifiable reason;

(f) that defendants slandered her, by the doctor announcing
in the doctor's waiting roomwhere she was sent for the drug
testing, “Ch, she's here for drug testing.”

and finally,

(g) that defendants deprived her of overtine conpensation to
whi ch she was entitl ed.

Plaintiff, Irene Porter, was term nated from her enpl oynent
wi th New York Hospital Medical Center of Queens (NYHQ on March
7, 2000, after consenting to and testing positive for marijuana.
Ms. Porter, a Home Care Coordinator/ Comrunity Health Nurse
(HCC/ CHN) began her enploynment with NYHQ i n August of 1996, as a
per visit nurse who was called to work by the agency on an as
needed basis. For a period of tinme in 1997, Ms. Porter,
transferred to another title where she worked as a coordi nat or
only. In My of 1999, Ms. Porter accepted a position as an
HCC/ CHN, which was to begin effective June 1, 1999. |In accepting
that position, Ms. Porter becane a staff nenber subject to the
rul es, regul ations and provisions of the Collective Bargaining
Agreenent (CBA), between 1199 (Service Enpl oyee International
Union) and the City of New York, and was therefore placed on a
si x nonth probationary peri od.

At that time, defendant, Cassandra Washi ngton, was the
Agency Director of Patient Care Services, and defendant, Sandra
Ll oyd, was plaintiff’s i nmedi ate supervi sor.

On May 26, 1999, however, Ms. Porter becane ill, was briefly
hospitalized and did not return to work until July 25, 1999. Two
days after returning, she requested a second | eave of absence,
whi ch was granted and she renmi ned out of work for five and a
half (5 %3 nonths.



She returned to work January 12, 2000. Ms. Porter
eventually filed a claimfor disability and Wrker’s Conpensati on
benefits for her nedical |eaves of absence between May 27, 1999
to January 11, 2000, for which Ms. Porter received the sum of
$9, 720. 00. The Worker’s Conpensation Board concl uded that M.
Porter’s diagnosis of hypertension was work-rel ated stress.

I n February of 2000, NYHQ Human Resources Departnment,
received a letter fromMs. Porter’s brother expressing concern
regardi ng her nental health, behavior and all eged al cohol and
subst ance abuse (defendants’ Exh. Q.

As an enpl oyee of NYHQ M. Porter signed an undated consent
formto be tested for substance abuse (attached as Exh. 1). M.
Porter al so signed a Substance Abuse Policy Statenment when hired,
on July 3, 1996 (defendants’ Exh. H). On March 1, 2000, NYHQ
received the results of the test sanple taken from Ms. Porter on
February 29, 2000, which indicated a positive presence of
mari j uana (defendants’ Exh. K).

Article VIl of the CBAto which Ms. Porter was subject as a
result of being hired as a full time HCC/ CHN, provides in
pertinent part:

“l. Newly hired enpl oyees shall be considered
probationary for a period of six (6) nonths fromthe
date of enployment, excluding tinme |Iost for sickness
and other |eaves of absence (enphasis added).

5. During or at the end of the probationary
period the Hospital nay di scharge any such enpl oyee at
wi |l and such discharge shall not be subject to the
grievance and arbitration provisions of this
agreenent.” (Defendants Exh. C, (CBA), p. 12, Art. VII,
Probati onary Enpl oyees).

Because of the | eaves of absence and other tine taken by Ms.
Porter fromthe tinme of her hire as an HCC/CHN until the tine
when she voluntarily agreed to drug testing, Ms. Porter renained
on probationary status. Accordingly, defendants contend that M.
Porter’s discharge was subject to the “discharge at will”
provi si on noted above, as well as the Substance Abuse Policy
St at enent, which she acknow edged receiving on July 3, 1996, and
whi ch holds, in part, that “evidence of inpairnent may lead to
term nation” (defendants Exh. H).

“The proponent of a summary judgnent notion nust nmake a
prima facie show ng of entitlenent to judgnent as a matter of
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| aw, tendering sufficient evidence to elimnate any materi al

i ssue of fact fromthe case, and such showi ng nmust be made by
produci ng evidentiary proof in adm ssible fornf (Santanastasio v.
Doe, 301 AD2d 511 [2™ Dep't. 2003]).

In plaintiff’s first cause of action, she essentially nakes
a claimof negligence on defendants’ part, alleging that her
supervi sors caused her illness and hospitalization by failing to
recogni ze her work related stress. “It is well settled that the
exclusivity renmedy provisions of the Wirker’s Conpensati on Law
precl ude conmon | aw negligence clains” (citation omtted)
(Martinez v. Canteen Vending Services, 18 AD3d 274 [1°' Dep't.
2005]; Monteiro v. State, 27 AD3d 1133 [4'" Dep’'t. 2006]).

Plaintiff provides no evidence to dispute the claimthat she
was an “at-will” enployee. Consequently, on the second cause of
action, there was no “contract” between the parties inposing any
duty on defendants of a specific or inplied nature (Horn v. New
York Times, 100 Ny2d 85, 89 [2003]).

Plaintiff’s third cause of action for “wongful term nation”
also fails where, as here, there is no statutory or contractual
restriction on the enployer’s right to discharge an at w |l
enpl oyee (Leibowitz v. Bank Lenm Trust Co. of New York, 152 AD2d
169, 173 [2" Dep’'t. 1989]). “Absent an agreenent establishing a
fixed duration, an enploynent relationship is presuned to be a
hiring at-will term nable at any time by either party.” Id., at
173.

Plaintiff’s fourth cause of action asserts essentially that
NYHQ deprived her of her right to union representati on when she
sought to grieve the poor perfornmance eval uati on she received
from Sandra Lloyd in July of 1999. Once again, as noted
previously, Ms. Porter was an at-will probationary enpl oyee, who
was not eligible to avail herself of the arbitration or grievance
procedures if discharged by the enployer. Mreover, as noted by
def endants, performance eval uati ons were not covered by the CBA

Wth respect to plaintiff’'s fifth cause of action, the | aw
in New York does not recognize a common |law right to privacy
(Ereihofer v. Hearst Corp., 65 Ny2d 135, 140 [1985]).

Plaintiff was tested for drug use, on consent, with positive
results for marijuana and di scharged from enpl oynent wi thin one
week thereafter. As noted above, the basis of plaintiff’s sixth
cause of action is the statenment purportedly nade by the doctor
in the waiting room “OCh, she’s here for drug testing.”



“I'l]t is fundanental that truth is an absolute unqualified
defense to a civil defamation action” Quccione v. Hustler
Magazine Inc., 800 F2d 298, 301 [2"™ Cir. 1986]; Treppel v.

Bi ovail Corp., 2004 WO 23397589, SDNY 2004). In her deposition
testinony, plaintiff admtted that she was at that office for
drug testing.

Finally, plaintiff’s claimthat she was deprived of overtine
conpensation, is not supported by the record. As defendants
poi nt out, the CBA agreenment which applied to plaintiff as a
probati onary enpl oyee, allowed the enpl oyee to receive overtine
conpensati on when the enpl oyee sought prior authorization for
such work, which plaintiff admts never having obtai ned.

Mor eover, her claimfor such conpensation, when nade, was tine
barred (8301 Labor Managenent Rel ations Act).

Accordingly, upon all of the foregoing, it is hereby

ORDERED, that defendants’ notion for summary judgnent is
granted and the conplaint is dismssed, and, it is further

ORDERED, that the Clerk is directed to enter judgnent
accordingly.

Dat ed: Janmi ca, New YorKk
June 13, 2006

JOSEPH P. DORSA
J.S. C



