Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ALLAN B. WEI SS | A Part 2
Justice
X | ndex
ROBERT J. REI DT, Number 3899 2003
Pl aintiff, Mbti on
Dat e February 22, 2006
- agai nst -
Mbt i on
CONSCLI DATED EDI SON COVPANY OF NEW Cal . Nunber 27

YORK, INC., et al.

Def endant s.

The follow ng papers nunbered 1 to 4 read on this notion by the
attorney of record for Constellation Operating Services, Inc., for
t he pro hac vice adm ssion of Danon L. Krieger and Emmett F. M Cee,
Jr.

Paper s
Nunber ed

Notice of Mbtion - Affirmation - Exhibits ........ 1-4

Upon the foregoing papers it is ordered that this notion is
deci ded as foll ows:

The policy of this State is to give recognitionto “a party’s
entitlenment to be represented in ongoing litigation by counsel of
its choosing” (G annotti v Mercedes Benz U.S. A, LLC 20 AD3d 389
[ 2005]; Zutler v Drivershield Corp., 15 AD3d 397 [2005]; see Neal
v_Ecolab, Inc., 252 AD2d 716 [1998]).

The attorney of record for defendant Constellation Operating
Services, Inc. is the law firm of DLA Piper Rudnick Gay Gary
US LLP. Emmett F. McCee, Jr., a partner inthe Baltinore office of
said law firm has submtted evidence that he is an attorney in
good standing admtted to practice in Maryland, and states in an
affidavit that he has read and agreed to conply with the CPLR and
all rules of the court, including all disciplinary provisions
governing the conduct of nenbers of the bar in this State.



Danon L. Krieger, an associate in the Baltinore office of said | aw
firm has submitted evidence that he is an attorney in good
standing admitted to practice in Maryland, and states in his
affidavit that he has read and agreed to conply with the CPLR and
all rules of the court, including all disciplinary provisions
governing the conduct of nenbers of the bar in this State.

Therefore, as the noving papers conply with the provisions set
forth in 22 NYCRR 520.11(a)(1) and 22 NYCRR 690.3(a), this
unopposed nmotion to admt Emett F. MGCee, Jr. and Danon L.
Krieger, pro hac vice is granted.

Dat ed: May 8, 2006
J.S. C



Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ALLAN B. \WEI SS | A Part 2
Justice

X | ndex
ROBERT J. REI DT, Nunber
3899/ 2003

Pl ai ntiff, Mot i on
Dat e
February 22, 2006
- agai nst -

Mot i on
CONSCOLI DATED EDI SON COVPANY COF Cal. Nunbers 26 & 28
NEW YORK, | NC., COSI ASTORI A, | NC.
CONSTELLATI ON OPERATI NG SERVI CES, | NC
and ASTORI A GENERATI NG, LP,

Def endant s.

The follow ng papers nunbered 1 to 31 read on this notion by
def endant Constellation Operating Services for an order granting
sumary judgnment dism ssing the conplaint. Def endants Astoria
CGenerating Conpany, LP and Orion Power Operating Services Astori a,
Inc. separately nove for an order granting summary judgnent
di sm ssing the conpl aint. Defendant Consoli dat ed Edi son Conpany of
New York cross-noves for an order granting sunmary judgnent
di sm ssing the conplaint.

Paper s
Nunber ed
Notice of Mdotion - Affidavit - Statenent of
Undi sputed Material Facts - Menorandum of Law ..... 1-4
Supporting Affirmation - Exhibits (A-C ............. 5-7
Plaintiff’s Counter-Statenment of Material Facts
IN DiSpUte ... 8-9
Qpposing Affirmation - Exhibits (1-9) ............... 10-12

Menorandum of Law ............ ... .. . . ..
Reply Menmorandumof Law .............................



Notice of Mdtion-Affirmation - Exhibit (A .......... 13-16
Supporting Affirmation - Exhibit (A ................ 17-19
Qpposing Affirmation ........... .. . .. .. 20- 22
Reply Memorandum of Law ............. ... . .. ...,

Notice of Cross Motion - Affirnation -

Exhibits (A-B, A C A ... 23-27
Statenent of Material Undisputed Facts .............. 28
Qpposing Affirmation - Exhibits (1-5) ............... 29-31

Menorandum of Law ............. .. .. ... .
Reply Menmorandumof Law .............................

Upon t he foregoing papers it is ordered that these notions are
consol idated for the purpose of a single decision and are deci ded
as follows:

Plaintiff Robert J. Reidt seeks to recover severance pay and
benefits, as a third-party beneficiary of an assets sal es contract
entered into by Consolidated Edi son Conpany of New York (Con Ed)
and Astoria Generating, LP, dated March2, 1999. Plaintiff was
enpl oyed by Con Ed for 27years, and was a Supervi sor of Instrunents
and Controls at a power generating plant |ocated in Astoria, New
York, at the tinme of the March2, 1999 agreenment. On June28, 1999,
M. Reidt, becane absent from work with the know edge of his
enpl oyer, due to a then recently diagnosed heart condition. M.
Rei dt asserts that although he was entitled to weekly sick pay for
a period of approxi mately 46 weeks, Con Ed did not process his sick
pay follow ng his absence fromwrk. He states that while he was
on sick | eave he made nunerous tel ephone calls to Con Ed’ s payrol
and personnel departnments and was advi sed that he was no | onger a
Con Ed enpl oyee, and that his enploynment had been transferred to
Constellation Operating Services (Constellation). He then
contacted Constell ation, but received no assistance with regard to
his claimfor sick | eave pay. Constellation fornmerly owned all of
the capital stock of defendant COSI Astoria. COSlI Astoria, Inc.
was responsible for operating and maintaining the Astoria plant
under an agreenment entered into with Astoria GCenerating on
August 11, 1999.

In a letter dated July2l, 1999, COSI Astoria, Inc. offered
plaintiff enploynment as a Technical Supervisor, at the Astoria
plant, which would "commence wth the formal transfer of
assets/operations from Con Ed to Astoria CGenerating LP/COSI". In
a letter dated August16, 1999, Constellation infornmed plaintiff
that in his case "the staffing needs of the new enployer, COSI
Astoria Inc. differ from those of Con Ed. Thus, while COSI
Astoria, Inc. is making an offer of enploynment to you, the position
is one that we expect will be term nated at or shortly after the
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Cl osing Date and you will be eligible for Severance Pay benefits in
accordance with the terns of the Asset Purchase & Sal e Agreenent.”
The letter set forth the terns of the offer of enploynent, and
additional benefits, if plaintiff signed the extended severance
agreenent and release. Constellation included in this letter the
Ext endedSever ance Agreenment and Rel ease, which stated that the it
was "entered into by RobertReidt (herewith referred to as ‘the

Enpl oyee’) and COSI  Astoria 1Inc., including its parents,
subsidiaries, officers, enployers, agents, assigns and affiliates
(including Astoria Generating Inc., its parents, enployee and

affiliates)(herewith referred to collectively as ‘the Conpany’)."
This agreenent stated that M. Reidt’s enploynment with the Conpany
woul d term nate on August 20, 1999, and set forth the terns of the
severance agreenent. On Septenber12, 1999, plaintiff met wth
Constellation’s representative at the Astoria plant and was
provided with a severance package. Plaintiff did not execute the
severance agreenment at that tinme, as he sought information
regarding ConEd’s long termdisability insurance plan. Plaintiff
asserts that when he later attenpted to accept the severance offer,
he was advised that he was not entitled to severance. He al so
states that ConEd at sone |ater date offered to conpensate himfor
| ost sick pay, |ost 401(k) enployer matching funds and the | ost
val ue of the discount stock plan. Plaintiff, however, rejected
ConEd’s offer as he believed the anounts were not accurately
conputed, and as defendants had rejected his request that such
paynents not be considered a waiver of any claimto the severance
package. Plaintiff ceased to receive any wages as of August 1999,
and did not resune working for any of the defendants or any other
enpl oyer. On Marchl7, 2000, plaintiff processed his retirenent
papers with ConEd, and made a claimfor long termdisability.

On April 26, 2000, Constellation entered into an agreenent with
Ori onPower Hol dings, Inc. whereby it sold all of the shares of
capital stock in COSIAstoriato Orion. COSlAstoriais nowknown as
OrionAstoria, and this entity served an answer on behalf of
COSl Ast ori a.

Def endant Constellation now seeks an order granting sunmary
j udgment di smi ssing the conplaint on the grounds that it was not a
party to the AssetPurchase Agreenent between ConEd and
Ast ori aCGenerating which plaintiff alleges was breached. It is also
asserted that as said agreenment expressly states that it may not be
enforced by a thirdparty, plaintiff lacks standing to maintain a
claimfor breach of said contract.

Def endant s Ast ori aGener ati ng and Ori onPower Operating Servi ces

Astoria, Inc. seek an order dism ssing the conplaint on the grounds
that plaintiff is not athird-party beneficiary of the March2, 1999
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assets sal e agreenent, and that neither of these defendants entered
into any enploynent relationship with the plaintiff.

Def endant ConEd cross-noves for an order granting summary
j udgnment and asserts that plaintiff, a ConEd enpl oyee, began a paid
si ck absence on June28, 1999 and that he ceased being an enpl oyee
of ConEd on August20, 1999, pursuant to the terns of the March2,
1999 assets sal e agreenent. ConEd asserts that under the terns of
the March2, 1999 agreenent, plaintiff |lacks standing to bring this
action for breach of contract. It is noted that ConEd has not
submi tted any docunentary evidence in support of its claimthat it
paid plaintiff sick |eave for the period in question.

Plaintiff, in opposition, asserts that as a third-party
beneficiary of the March2, 1999 contract, he was entitled to
either an offer of enploynment for threeyears or a severance
agreenent, which he values at $106,218.26, and that defendants
ConEd and AstoriaGenerating breached this agreenent. Plaintiff
asserts that the present value of the severance agreenent,
including interest is $186, 155. 00. Plaintiff also alleges that
COsl Astoria, Constellation and AstoriaGenerating acted as either
agents of oneanother, or assuned the obligations of oneanother
under the subject contract, and, therefore, are also liable to the
plaintiff.

It is well settled that an agreenent that is clear and
unanbi guous wll be enforced in accordance wth its terns
(Sout hRoad Assocs., LLC v International Busi ness Machi nes Corp.
4ANY3d272 [2005]; Geenfield v PhillesRecords, Inc., 98Ny2d562
[ 2002] ; WW W Assocs. v G ancontieri, 77NY2d157 [1990]; Karafiol v
Kar afi ol , 259AD2d522, 522-523 [1999]). Terns of a contract are to
be interpreted in accordance wth their plain nmeaning
(Conmput er Associ ates International, Inc. v U S. Ball oon Manuf acturing
Co., Inc., 10AD3d699 [2004]; Tikotzky v NewyYork City Transit Auth.,
286AD2d493 [2001]). The <court s to give "...practica
interpretation to the | anguage enpl oyed and the parties’ reasonable
expectations" (Slamow v Del Col, 174AD2d725,726 [1991], affd

79NY2d1016 [ 1992]; seeal so AFBT-11, LLC v CountryVill age on Mooney
Pond, Inc., 305AD2d340 [2003]; DelVecchio v Cohen, 288AD2d426
[ 2001]). The court may not add or delete provisions of an

agreenent under the guise of interpretation nor may the court
interpret the | anguage of an agreenment in such a way as would be
contrary to the intent of the parties (Petracca v Petracca,
302AD2d576 [ 2003]); Ti kotzky v Newyork City Transit Auth., supra).
Here, ArticleXl | of the March2, 1999 contract of sal e between ConEd
and AstoriaGenerating, provides, in pertinent part, that:
"(b)Nothing in this Agreenent is intended to confer upon any ot her
person except the Parties any rights or renedi es hereunder or shal
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create any thirdparty beneficiary rights in any person, including
with respect to continued or resumed enploynent, any enployee or
former enpl oyee of Seller (including any beneficiary or dependent
thereof). No provision of this Agreenent shall create any rights
that m ght be provided, directly or indirectly, under any enpl oyee
benefit plan or arrangenent except as expressly provided for

t hereunder."” This provision, however, only refers to continued or
resuned enploynent and nmakes no reference to severance pay or
severance benefits. The subject agreenent contains separate

provi sions pertaining to severance pay and benefits for Con Ed
enpl oyees who would not be enployed by the new owner or whose
enpl oynent was thereafter term nated by the new owner. Therefore,
the court finds that plaintiff, a former ConEd enployee, is not
barred frombringing a third-party beneficiary claimfor severance
pay and benefits. Defendants’ requests to disniss the conplaint on
t he grounds of |ack of standing, therefore, are denied.

The court further finds, that although defendants COSI Astoria
(now Orion) and Constellation were not parties to the subject
assets sale agreenent, these defendants nade offers to the
plaintiff consistent with the provisions of the WMirch2, 1999
agreenent, regarding enploynment up until the closing date of
August 20, 1999 and al so offered severance package after that date
which was allegedly withdrawn in violation of said agreenent.
Therefore, as sufficient evidence exists that these defendants
acted as agents or representatives of Astoria Generating, their
requests to dismss the conplaint are denied.

In view of the foregoing, defendants’ notions and cross
notions to dism ss the conplaint are denied in their entirety.

Dat ed: May 8, 2006
J.S. C



