Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART |A Part _18
Justice
X | ndex
NI CHOLAS SABBATI NI Nurber 8546 2003
Mot i on
- agai nst - Dat e Novenber 12, 2003
BENI TO GALATI, et al. Mot i on

Cal. Nunber _ 28

The follow ng papers nunbered 1 to _13 read on this notion by
defendant Elizabeth Galati to disnmiss the conplaint pursuant to
CPLR 3211.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits ......... 1-7
Answering Affidavits - Exhibits .................. 8-11
Reply Affidavits ........ .. .. . . . . . . . .. 12-13

Upon the foregoing papers it is ordered that the notion is
gr ant ed.

This action involves the prenmises | ocated at 46-06 30'" Avenue
in Long Island City, Queens. On or about January 13, 1994,
def endants Gal ati executed a second nortgage affecting the subject
prem ses and a $100, 000 note in favor of the plaintiff as security
for the paynent of a loan they allegedly received from the
plaintiff. On that date, a prior recorded nortgage and note
executed by the Galatis were held by Astoria Federal Savings and
Loan (“Astoria Federal”) in the anount of  $225, 126. 00.
Subsequently, on July 11, 1994, defendant Benito Galati executed a
$120, 000 confession of judgnent in favor of the plaintiff as
additional security for the aforenentioned $100,000 debt and a
second $20, 000 | oan he received fromthe plaintiff. The plaintiff
never recorded the subordi nate nortgage executed in his favor by
Benito and Maria Gal ati .



On or about August 4, 1994, Astoria Federal filed a
Iis pendens and conplaint to foreclose its nortgage on the subject
prem ses. The confession of judgnment, dated July 11, 1994, was
subsequently filed on Novenber 2, 1994.

On Septenber 21, 1995, defendant Joseph Gallo purchased the
subj ect prem ses at a forecl osure sal e conducted by a Referee. The
Referee’s report indicates that after the sale and paynent of the
judgment and fees, there remained a surplus of $34,539.07.
Thereafter, in August 2000, defendant Gallo sold the prem ses to
def endant Elizabeth Galati, the daughter of defendants Benito and
Maria Galati. The plaintiff contends that these transfers of title
wer e designed to defraud himout of his $120,000 and to frustrate
any judgnent that may be rendered agai nst the defendants to enforce
col l ection of the nonies owed.

The plaintiff comrenced this action sounding in fraud seeki ng
(1) to set aside the deed which transferred title of the prem ses
| ocated at 46-06 30'" Avenue, Long Island City, New York from
defendant Joseph Gallo to defendant Elizabeth Galati; putting
defendants Benito Galati and Maria Glati into title of the
prem ses; allowing the January 13, 1994 nortgage executed by
defendants Benito Galati and Maria Galati in favor of the plaintiff
to be recorded in the office of the Registrar of Queens County and
to allow this action to proceed as an action to foreclose the
subj ect nortgage and (2) to require the sale of the premises to
satisfy the Novenber 2, 1994 confession of judgnment executed by
defendant Benito Galati in favor of the plaintiff in the anount of
$120, 000.

Def endant Elizabeth Galati noves to dismss the plaintiff’s
conplaint, inter alia, on the grounds that the applicable Statute
of Limtations has expired and that the conplaint fails to state a
cause of action. The plaintiff’s pleading asserting fraudul ent
conveyances is tinme-barred by the Statute of Limtations for causes
of action sounding in fraud (see, CPLR 213[8]). “A cause of action
by a judgnent creditor to set aside a fraudul ent conveyance is
governed by the six-year Statute of Limtations for causes of
action alleging fraud, which comences to run at the tine the
al l egedly fraudul ent conveyance occurs: where actual fraud is
alleged, the Statute of Limtations is six years from the
fraudul ent transfer or two years from the time the fraud was
di scovered or coul d have been di scovered with reasonable diligence
(see, Mtter of Gaglione v Sanmis Bargain Cr., 283 AD2d 645;
Liberty Co. v Boyle, 272 AD2d 380, 381; CPLR 203[9g])”
(Island Holding, LLC v O Brien, AD2d ). In the present
case, the causes of action were asserted nore than six years after
the first all egedly fraudul ent conveyance was recorded i n 1995, and
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nore than two years after the plaintiff discovered or could have
di scovered the alleged fraud wth reasonable diligence.
Accordingly, the conplaint is timnme-barred.

In any event, the court finds that the conplaint fails to
state a clai mupon which relief may be granted as the plaintiff is
unabl e to denpnstrate that he is presently entitled to forecl ose on
t he unrecorded subordi nate nortgage. The evi dence presented herein
establi shes that defendant Joseph Gallo becane a holder in due
course of the title to the subject prenmises and took title wthout
notice that the plaintiff held a subordinate nortgage when he
successfully bid on the prem ses at the Septenber 1995 forecl osure
sale (see, MT Mrtgage Corp. v Alpha and Onega, Inc.
309 AD2d 905). Wien defendant Gallo sold the prem ses five years
|ater, he did so without apparent notice of any clains against the
prem ses. The plaintiff's claimthat he was sonehow defrauded is
belied by the fact that defendants Benito and Maria Gal ati gave the
plaintiff a security interest in the subject property which the
plaintiff could have but failed to record prior to the forecl osure
sale. In any event, the plaintiff has an adequate renedy at |aw
since the debt which the plaintiff seeks to recover is secured by
t he confession of judgment obtained by the plaintiff on July 11,
1994. Since “[i]t is clear that the plaintiff’s interest is solely
nonet ary, that [he] has an adequate renedy at |aw, and restoration
of the status quo ante is inpractical,” dismssal of this conplaint
is warranted (Sakow v 633 Seaf ood Restaurant, 1 AD3d 298).
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