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NEW YORK SUPREME COURT - QUEENS COUNTY

Present:  HONORABLE   LAWRENCE V. CULLEN  IA Part   22  
  Justice

                                    
x Index 

ZOREENA SAMUD Number    11455        2004

Motion
-  against - Date     February 7,   2006

Motion
NEW YORK CITY TRANSIT AUTHORITY, Cal. Number    5    
et al.
                                   x

The following papers numbered 1 to  8  read on this motion by
defendants New York City Transit Authority (NYCTA) and Frederick
Gambler for summary judgment in their favor dismissing the
complaint on the ground that plaintiff did not sustain a "serious
injury" as defined by Insurance Law § 5102(d).

Papers
Numbered

Notice of Motion - Affidavits - Exhibits.........   1-4
Answering Affidavits - Exhibits..................   5-8

Upon the foregoing papers it is ordered that the motion and
cross motion are determined as follows:

This is an action to recover damages for personal injuries
allegedly suffered as a result of a motor vehicle accident.  The
subject accident occurred on January 19, 2004, when plaintiff was
a passenger on a NYCTA bus operated by defendant Gambler, which
came into contact with a motor vehicle owned by defendant KJ Cab
Corp. and operated by defendant Elmendi Benchakroun.

The issue of whether plaintiff sustained a serious injury is
a matter of law, to be determined in the first instance by the
court (Licari v Elliott, 57 NY2d 230 [1982]).  The burden is on the
defendants to make a prima facie showing that plaintiff’s injuries
are not serious (Toure v Avis Rent A Car Sys., 98 NY2d 345 [2002]).
By submitting the affidavits or affirmations of medical experts,
who through objective medical testing conclude that plaintiff’s



injuries are not serious within the meaning of
Insurance Law § 5102(d), a defendant can meet their prima facie
burden (see Margarin v Krop, 24 AD3d 733 [2005]; Karabchievsky v
Crowder, 24 AD3d 614 [2005]).

Here, the defendants put forth the affirmed orthopaedic report
of Wayne Kerness, M.D., the affirmed neurological report of
Sarasavani Jayaram, M.D., the affirmed dental report of Evan
Temkin, D.M.D., the affirmed neurological report of Moshin Ali,
M.D. and the transcripts of the plaintiff’s § 50-h hearing and
deposition.  The reports detailed the objective range of motion
testing that they performed, compared the plaintiff’s range of
motion to normal and concluded that the plaintiff did not suffer
from a permanent injury.  The defendants’ evidence was sufficient
to make a prima facie showing that the plaintiff did not sustain a
serious injury (Pommells v Perez, 4 NY3d 566 [2005]; Zhang v Wang,
24 AD3d 611 [2005]). 

The burden shifted to plaintiff to demonstrate the existence
of a triable issue of fact as to whether she sustained a serious
injury. (Gaddy v Eyler, 79 NY2d 955 [1992]).  In opposition
plaintiff submitted the affirmation of Richard J. Rizzuti, M.D.,
which attached plaintiff’s MRI reports, and the affirmed report of
plaintiff’s treating physician, George O. Quaye, M.D. dated
January 21, 2006.  The evidence submitted by the plaintiff is
insufficient to raise a triable issue of fact.  The plaintiff
failed to submit any medical proof that was contemporaneous with
the accident showing range of motion restrictions for the plaintiff
(Ranzie v Abdul-Massih, ___ AD3d ___, 2006 NY Slip Op 02514
[2d Dept, Apr. 4, 2006]; Yeung v Rojas, 18 AD3d 863 [2005];
Nemchyonok v Ying, 2 AD3d 421 [2003]).  While Dr. Quaye detailed
the plaintiff’s current range of motion restrictions, he failed to
indicate, beyond conclusory allegations, that those restrictions
were causally related to the subject accident (see Ifrach v Neiman,
306 AD2d 380 [2003]).  Additionally, the plaintiff did not offer
any probative medical evidence as to the course of treatment she
received in the two years since the accident (Jason v Danar,
1 AD3d 398 [2003]).  Furthermore, the plaintiff did not submit any
competent medical evidence that she was unable to perform
substantially all of her daily activities for not less than 90 of
the first 180 days after the accident (Jackson v Colvert,
24 AD3d 420 [2005]; Teodoru v Conway Transp. Serv., 19 AD3d 479
[2005]).

Accordingly, defendants’ motion is granted and the complaint
is dismissed.

Dated: April 10, 2006                              
Lawrence V. Cullen, J.S.C.
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