Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JANI CE A. TAYLOR | A Part _15
Justice

_________________________________________ X

SUNNY SIT and LINDA S. YAM SI T, | ndex

Nunber _21819/ 2004

Plaintiff(s),

Mbt i on
- against - Dat e 01/04/05
Mbt i on
ANl TA SCHNAPS, Cal. Nunber 18

Def endant (s) .

The foll om ng papers nunbered 1 to _10 read on this notion by
the plaintiffs SUNNY SIT and LINDA S. YAMSIT for an order, inter
alia, directing the entry of summary judgnent in their favor,
di smi ssing defendant’s counterclains as against the plaintiffs
granting plaintiffs return of their downpaynent in the anount of
$28,200. 00, plus interest, and awarding them conpensatory and
punitive damages and attorneys’ fees; and the cross-notion by the
def endant ANI TA SCHNAPS directing the entry of summary judgnment
permtting her to retain the plaintiffs’ contract deposit as
I i qui dat ed damages.

Paper s
Nunber ed

Notice of Mbtion-Affirmation-Exhibits-Service...... 1 4
Noti ce of Cross-Mdtion-Affirmati on-Exhi bits-Service 5- 8
Affirmation in Qpposition to Cross-Mtion.......... 9 0

Upon the foregoing papers it is ordered that the notion and
cross-notion are decided as foll ows:

On or about May 6, 2004, plaintiffs-purchasers and def endant -
seller entered into a contract for the transfer of the shares of a
cooperative apartnent |ocated at 69-10 108'" Street, Apartnent 7D
Forest Hills, New York, closing thereof to take place on or about
June 1, 2004. Paragraph 6.1 of the subject contract provided that
“It]his sale is subject to the approval of the Corporation,”
referring to Wodrow WIson Owner s, I nc. (hereinafter



“Cor poration,”"“cooperative board,” or “board”). The closing date
was adjourned for thirty (30) days for the purchasers to obtain the
requi red approval of the Corporation. The purchasers submtted an
application to the Corporation, along with all required
docunentation, and were interviewed on June 24, 2004. On July 2,
2004, the Corporation sent the purchasers an approval letter,
conditioning the approval upon the purchasers paying into escrow
t he sumof $13,556. 16, representing the equival ent of ei ghteen (18)
nmont hs mai nt enance, to be held for an indefinite period of no | ess
t han ei ghteen (18) nonths. Unable to conply for financial reasons,
plaintiff’s closing counsel attenpted to negotiate the escrow
anount and other terns of the escrow agreenment wth the
Corporation. On July 13, 2004, the defendant’s cl osi ng counsel sent
plaintiffs notice that defendant was naking time of the essence on
August 2, 2004. On July 15, 2004, plaintiffs’ counsel sent
defendant a notice of cancellation of the contract pursuant to
paragraph 6.3, due to the failure of the Corporation to
uncondi tionally approve the purchasers’ application within the
thirty-day tinme period contained therein, and demanded the return
of the purchasers’ downpaynent. On July 23, 2004, the Corporation
notified the purchasers that it would not negotiate the terns of
t he escrow agreenent. Thereafter, on July 28, 2004, the Corporation
notified the purchasers’ closing counsel that, due to the
purchasers’ failure to conply with the escrow condition, the sale
of the prem ses was not approved by the Corporation.

A party noving for sunmmary judgnent nust nake a prima facie
showing of entitlenent to judgnent as a matter of law, offering
sufficient evidence to denonstrate the absence of a triable issue
of fact (see, Bensonhurst Real Estate, Ltd. v. Helsam Realty Co.,
766 N.Y.S.2d 857 [2d Dept. 2003]; Alvarez v. Prospect Hosp., 68
N.Y.2d 320 [1986]; Zuckerman v. City of New York, 49 N Y.2d 557
[ 1980]).

As to the threshol d question, the plaintiffs have denonstrated
their prima facie entitlement to the return of their downpaynent,
based upon their good-faith efforts to conply with the express
terms of the contract, specifically, paragraph 6.1 thereof.

The burden on this summary judgnent notion by plaintiffs then
shifts to the defendant, and, as the opponent of a notion for
summary judgnment, the defendant has the burden of producing
evi dence sufficient to denonstrate that there is an issue of fact
whi ch nmust be tried (see, Alvarez v. Prospect Hosp., supra). The
def endant herein did not successfully carry that burden on this
i ssue.

The fact that the purchasers acted in good faith and were duly
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diligent in attenpting to procure the approval of cooperative board
for the purchase of the subject cooperative apartnent is
undi sputed. After receiving their |loan commtnent, the purchasers
duly submtted their application to the Corporation, provided al

requested information therein, and were interviewed i n due course.

The Corporation’s July 2, 2004 “approval” letter, conditioned
upon the purchasers advancing a substantial escrow, in excess of
$13,500. 00, representing eighteen (18) nonths of maintenance
charges, to be held by the Corporation for an indefinite period of
no less than eighteen (18) nonths, was clearly an unantici pated
“deal breaker.” The unduly burdensone nature of this condition, the
| ack of prior notice thereof, the purchasers’ inability to conply
therewith due to financial hardship, coupled with the unreasonabl e
refusal of the Corporation to negotiate or conprom se its position,
effectively eviscerated the Corporation’s consent. Thus, the
defendant did not carry its burden of denonstrating that the
Corporation approved the purchasers, and that the purchasers
breached the contract of sale by nonetheless refusing to conplete
the transaction. Indeed, the record indicates quite to the
contrary, that Wodrow WIlson Omers, Inc. only “conditionally”
approved the purchasers, and eventually disapproved them on July
28, 2004, when they were unable to conmply with the Corporation’s
ascetic condition of approval.

| ndeed, as one authority has observed,

... [a] board of directors is often placed in a dilemm
where it wishes to approve a sale by a sharehol der, but
the applicant does not neet the financial or other
criteria established by the board. To resolve this
probl em nmany boards will render a conditional approval.
n34.1 These speci al conditions can include a request that
t he appl i cant obtain a guarantor of the proprietary | ease
obligations or deposit funds in escrow, as security for
the performance of the applicant's obligations to the
cooperative . . . (n. 34.1) '"Conditional'"' approval s may
backfire. See M-ss v. Brower, 213 A D 2d 215, 624
N.Y.S.2d 5 (1st Dept. 1995). Since there was no fina

agreenent between buyer and cooperative board as to
specific conditions demanded by the board for its
approval of the buyer as a shareholder, buyer was
entitled to return of deposit under terns of contract of
sal e.

(5-39 N Y. Practice Guide: Real Estate 8§ 39.06B [iv], fn. 34.1).

The court in its research has found no Second Departnent case
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directly on point, and therefore |looks to the First Departnent’s
decisions in this area for guidance and precedent.

Ininterpreting a substantially sim |l ar provisionto paragraph
6.3 of the subject contract of sale, the First Departnment held
that, where no board approval was obtained within the adjourned
period of time, or, in fact, ever obtained, the contract was
cancelled by its very terns (see, Meyer v. Nelson, 83 A D. 2d 422,
425 [ 1s* Dept. 1981]).

In Corazza v. Jacobs, (277 A D.2d 52, 53 [1° Dept. 2000]),
whi ch the court finds controlling under the facts at bar, the First
Department, interpreting a contract provision requiring board
approval, held that a contract for the sale of a cooperative
apartnent shoul d have been cancel ed and t he downpaynent returned,
where the board’s failure to give its approval was caused, not by
any bad-faith conduct on the part of the buyer, but upon the
i nposi tion of an unreasonabl e resi dency restriction (see al so, 2A-8
Cooperative Housing Law and Practice: Fornms 8§ 8.01) The First
Departnent has repeatedly held that, absent a showing that the
deni al of cooperative-board approval was due to any bad-faith
conduct on the part of the purchasers, their downpaynent shoul d be
returned (see, e.g., Mss v. Brower, 213 A D 2d 215 [1°' Dept.
1995]; Chung v. Chrein, 2003 NY Slip Op 50607U [ Sup. C. App. Term
First Dept. 2003]).

Li kewi se, in Rossi v. Simms, (119 A D .2d 137, 138 [1°' Dept.
1986]), the purchaser’s downpaynent was ordered returned by the
trial court where the purchaser refused to conply with a condition
of the cooperative board requiring himto pay a surcharge for use
of the apartnment as a professional office. The defendant, while
attenpting to distinguish these precedents fromthe facts at bar,
has not cited a single case supporting its position herein.

Applying the above-referenced instructive and binding
precedents to the case at bar fosters the conclusion that the
def endant seller ought to have permtted rescission of the
contract and returned the plaintiffs’ -purchasers’ downpaynent (see,
Meyer v. Nel son, supra). Further conpelling is the fact that there
was no agreenent between the plaintiffs-purchasers and the
cooperative board as to the conditions unilaterally inposed by the
cooperative board in exchange for its approval, since the
pl aintiffs-purchasers were both unaware of the escrow conditions at
the tine they applied, and were unable to conply with the board’ s
escrow requirenent, which the board was unwilling to negotiate
(see, Mdss v. Brower, supra; 2-7 Cooperative Housing Law and
Practice: Forns 8 7.02). The defendant failed to proffer any
evi dence, other than the nere speculation of counsel, that the
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escrow condition was “routine,” or that the plaintiffs were aware
of it.

Based upon the foregoing, the court finds that the cl osing of
t he purchase did not take place, not through any bad-faith conduct
or fault of either the plaintiffs-purchasers (or the seller for
that matter), but due to an unforeseen and onerous condition
i mposed by a third party, the Corporation, in exchange for its
approval. The unique facts of this case, applicable case |aw, and
principles of fairness and equity, all mlitate in favor of
restoring the parties to the status quo ante in this matter. A
contrary holding would subject the plaintiffs-purchasers to the
| oss of their downpaynent of $28,200.00, due to their financia
inability to pay an additional non-negotiable escrow of over
$13, 500. 00, of which they had no awareness at the tinme they entered
into the contract of sale. Thus, the court holds that the
plaintiffs properly exercised their right to rescind the
transaction pursuant to Paragraph 6.3 of the contract.

As tothe plaintiffs’ request for attorneys fees, conpensatory
and punitive damages, the court declines to award sane. Paragraph
13.2 of the contract provides that “[i]n the event of a default or
m srepresentation by Seller, Purchaser shall have such renedi es as
Purchaser is entitled to at |aw.” (Enphasis added.) The court does
not find any evi dence of default (or m srepresentation) on the part
of the defendant-seller in connection with the transaction at bar,
and hence, no recovery is permtted pursuant to paragraph 13.2.
Mor eover, the escrowee, in good faith, permssibly retained the
contract deposit pursuant to paragraph 28.2 of the contract,
pendi ng the judgnment of this court. Based upon paragraph 6.1 of the
contract, which subjected the sale to “approval” by the
Corporation, rather than “unconditional approval”, which is
incorporated into <current standard fornms for the sale of
cooperative apartnents, the escrowee had a good-faith basis to
retain the plaintiffs-purchasers downpaynment, subject to the
court’s determnation of the rights of the parties under the
contract, as drafted. Having failed to have nore artfully
negoti ated the terns of the |anguage of the contract, plaintiffs’
counsel is now foreclosed fromclaimng that the escrowee w thheld
t he downpaynent in bad faith

Accordi ngly, based upon the papers submtted to this court for
consideration and the determ nations set forth above, it is,

ORDERED that the plaintiffs’ nmotion is granted to the extent
herein noted, and defendant’s cross-notion is denied in all
respects; and it is further,



DECLARED that the contract between plaintiffs SUNNY SIT and
LINDA S. YAM SIT and def endant ANI TA SCHNAPS, dated May 6, 2004 is
null and void, and that the plaintiffs SUNNY SIT and LINDA S. YAM
SIT are entitled to the return of their contract deposit in the sum
of $28, 200. 00, plus interest accrued fromthe date of deposit into
the escrow account to present; and it is further,

ORDERED that the escrowee ROSENBERG & FORTUNA, LLP shall
rel ease and deliver the full amount of the plaintiffs’-purchasers’
contract deposit now held in escrow, in the sumof $28, 200. 00 pl us
interest accrued fromthe date of deposit into the escrow account
to present, tothe plaintiffs-purchasers within twenty (20) days of
the date of service of a copy of this order with Notice of Entry;
and it is further,

ORDERED that said Escrowee wll submt an affidavit of
conpliance to this court wthin twenty (20) days of the date of
service of a copy of this order with Notice of Entry.

The foregoing constitutes the order and deci si on of the court.

Dat ed: February 3, 2005
Jamai ca, New York JANICE A. TAYLOR, J. S. C
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